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McLellan  v.  McLei^lan. 

Will,  Comtmction  of-EkcHon-Provmon  hy  will-Dower. 
A  testator  devised  to  his  widow  his  "  house  anrl  «.„u     1  r 
for  he.elf  and  children  as  long  as  sh^  live  '    an"   ^ ^ '""' 
Dmcin  all  his  title  and  interest  in  the  farm  lor*,    in        ^'  '°" 
thereon,    ''at  the  death  of  my  w  fe  ala  or' t  f^'"^'''"^"*^ 
that  he  shall  provide  for  her  bLd  and  m/  ?       '   °°  '°"'"*'«" 
nuncan,   holding  possession  of    tie  , and  rrtrt'^' 7  "" 
decease,  subject  to  the  proviso  aforesaid  :"  "  *''"'  °^  "^^ 

Held,  that  the  widow  was  put  to  her  election  ),,.+ 
and  the  provision  made  for  her  by  the  wm     2  T"  ^^  '^'^^^ 
charge  upon  the  lands  devised.  '     ^'  ^*"'"  ^°™"»g  » 

devises  a„dU.e*fh!a™lT?e  """r?  *^'- 
plaintiff  ...he  Ir.  of  one C tC  .wZtle °  "^ 
an.  the  use  of  „y  daughter  Annie  tZ'::^^: 
also  fou.  sheep  and  oue  eo.,  and  pasture  SfSi 
fo.  the  cow  sheep  and  horse,  with  the  h„„.!l. 
I'd  tor  a  home  f 


or 
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1881. 


MeUUan 

y. 
McLcDbo 


Argoiaent. 


f.^    ^^n  ■         *      (^)-'ro  my  son  Duncan  Mc- 

Ldlan  all  my  right,  *  *  to  the  farm  lot,  and  a  1 
^mpements  thereon.  *  *  at  the  death  of  iny  vnt" 
as  aforesaid,  on  condition  that  he  shall  provide  for  her 
the  necessary  comforts  and  for  her  board  and  main- 
tenance;  he,  my  son  Duncan,  holding  possession  of 
the  land  from  the  time  of  my  decease,  subject  to  the 
proviso  aforesaid."  J    i-  »"J  tne 

The  bill  further  stated  that  Duncan  McLellan  had 
died  intestate  leaving  the  defendants  Catherine  Mo- 
Zellan  his  widow,  and  his  four  infant  children  Z. 
defendants   and  prayed   that   the  plaintiff  n^.ht  t 
declared  entitled  to  a  lien  on  the  lands  for  her  suppor 
and  main  enance,  and  to  her  dower  in  the  lands     Ind 
m  default  that  the  land,  except   the  part  to  be  set 
apart  for  dower  might,  be  sold  and  the  proceeds  an 
Phed  in  payment  of    such  annual  allowance      tI 
only  real   estate  owned   by  the   testator  was  the  fo 
devised  as  above.  ^  ^ 

The  case  came  on  byway  of  motion  for  decree. 


!    II 


te..orii.ended  to  excludfthl^^^rJCrw  ^ 
to  do  so  there  must  be  some  inconsistency  on  the' 
whole  will,  or  the  estate  must  be  insufficienff.  i  .t 
objects  :  3rurphy  v.  Murphy  (a)  '"'7'^""*/'^^  ^oth 
i-i,^  I     1  ,    .     -"^"''/^'^y  [ci).     ihe  mere  fact  thaf 

he  land  was  devised  to  the  son,  charged  with  certain 
anowances,is  not  sufficient  to  deprive  the  wiSowTf 

:wr^iSw?t.r!^;i--erdr 

.ua         tfp^^p,,^.^,,^^^ 

not  put  the  widow  to  her  election:  TheoladZ 
Neither  does  the  fact  that  the  testator  devi  da  pr 
tion  of  the  realty  to  the  widow.  ^ 

J^r^J^in^^  C.,  for  the  infant  defendants. 
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Mr.  A.  Hoskin,  Q.  C,  for  the  widow  defendant,  con- 
tended that  McLellan  v.   Grant   (a),  governed  this 
mse.   Stewart  y.  Hunter  {h),  Coleman  v.  Glanville  (c) 
Hutdason  v.  Sargent  (d),  Beilstein  v.  Beilstein  (e), 
were  also  referred  to. 


8 


1881. 

McLcllan 

V. 

McLellan. 


BoYO,  C— The  will  is  somewhat  difficult  of  con- 
struction, but  looking  at  its  whole  scope,  I  think 
that  the  testator  in  effect  rents  the  land  to  his  son 
Dimcan  during  the  life  of  the  widow,  he  rendering 
therefor  board  and  maintenance  to  his  mother.  She  is 
separately  to  enjoy  that  part  of  the  farm  which  com- 
prises the  house  and  orchard,  and  is  to  get  from  the 
place,  (i.e.,  the  whole  farm)  sufficient  feed  and  pasture 
for  the  cow,  sheep,  and  horse,  mentioned. 

I  think  that  these  things  are  all  charges  on  the 
land,  and  were  in  effect  the  consideration  contem- 
plated by  the  testator  for  allowing  the  son  to  have  the 
land  during  the  mother's  life.  The  estate  does  not  M»yi8th 
vest  in  him  till  the  death  of  the  mother.  She  has 
by  implication  a  life  estate,  but  subject  to  the  direc- 
tions given  by  the  testator  as  to  the  occupancy  and 
management  of  the  land  for  her  benefit. 

If,  then,  the  widow  obtains  dower  in  addition,  I 
think  she  would  disturb  the  arrangements  intended  by 
th^  testator,  and  that  this  case  falls  within  the  line  of 
authoiities  cited  by  Mr.  HosJcin.  I  refer  also  to  Taylor 
V.  Taylor  (/).  The  language  in  this  will  as  applied  to 
the  son  of  "holding  possession"  of  the  land  is  incon- 
sistent with  part  of  it  being  set  off  for  dower :  Eoad- 
ley  V.  Dixon  (g).  The  provision  in  the  widow's  favour 
is  not  merely  chargeable  on  the  land  out  of  which  she 
seeks  dower,  as  in  Arnold  v.  Kempstead  (h),  but  it  is 
also  declared  to  be  given  "for  the  necessary  comforts  and 


Judgment 


(o)  15  Gr.  65.   . 
(c)  18  Gr.  42. 
(e)  27  Gr.-  41. 
(:/)  3  Ru3s.  102. 


(b)  2  C.  Ch.  330'. 

id)  16  Gr.  78. 

(f)  1  Y.  &  C.  Ch.  Ca.  727, 

(h)  2  Eden.  236;  Ambl.  466. 
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supplies  for  her  board  and  maintonan..  '■     A         . 

We  support  is  thus  secured  to  «t  1  ?'  T     ""^''^ 

Me.;i,..  upon  the  land,  in  return  fo   J^'eh   h        '"'  ^^^^^^^^ 

possession  of  the  whole  hnd  7hTu       '''''  ''  *°  ^^°^^ 

furnish  this  maintenance  t     ;       ^'  '"^^  ^'  ^^e  to 


^m.LO>,  Fius  V.  V,cio«u  RittWAV  Co. 


^"■'""'"■~''"""P""ll-llml^;,,A„-T, 
itmj/v,  rcpaire  of. 


A  Municipality  may  file  x  hill  * 
Streets  and  highways  ilrllt?     ".'f^"^  ''"^^''^y  *»  Put 

-nage^en^eouLf.  ;et::ful^  ^'^'^  ^'^  ^^  P-- of 
responsibility  cast  upon  heLj  t'  rtirr'^^""^^'  «"'» -«"^  - 
behalf  of  the  inhabitants  for  thTnl  ^  '^  ^"  intervening  on 
^e.me :  But  for  the  l.^Jllir^TT,  ''  ''''''  "°^'«- 
-te  vol.  iv,  p.  056,  the'  pn per  a"  o^^f  "•  ''"  ^«"-'«  ^"-^ 
by  way  of  information  in  tl  e  name  of  tl  I^*  "''"''^  ^^'^^''^  '^^^- 
the  corporation  as  relators.  ^'  "^"""^^y  ^^neral,  ,,-ith 

Statement.         TJie  bill  in  ihia  «„ 

<?<i»pa«3,    setting  forth    th«     ,i      ,  t    ""  '^"'''""S' 

(«)  12Gr.4S.-).  "        ■ 

('•)   1"  Or.  J  J  3. 
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intersecting  and   traversing  sevei-al  lots  and  streets 
within   the   corporation,  the  numbei-s   and  names  of 
which  were  set  forth,  amongst  others  "  Water  Street," 
intersecting  a  short  street  running  between  Park  lots 
Nos.  17,  and  18  (2.),  that  the  defendants  had  not  any 
legal  authority  to  run  their  track  along  the  existing 
highway  called  "  Water  Street,"  no  consent  or  authoi^ 
ity  having  been  obtained  from-  the  municipal  council 
of  said  village  to  occupy  or  locate  the  line  of  railway 
thereon :  (3.)  that  the  defendants  had  failed  to  con- 
struct proper  culverts  or  cattle   guards  at  the  streets 
mentioned,  other  than  Francis  Street,  as  i-equired  by 
law,  and  neglected  to  construct   proper   and  suitable 
approaches  to  and  over  their  line  of  railway;  (4.)  that 
the  defendants  had  also  obstructed  and  rendered  im- 
passible the  street  called  "  Water  Street "  by  an  un- 
usually high  embankment  across  or  along  the  said 
street,  and  by  otherwise  obstructing  the  free  passage 
thereof  for  traffic  and  trade;    (5.)  that  the  defendants 
had  made  travel  on,  and  over  Louisa  street  in  said  village 
dangerous  by  reason  of  the  excavation  of  the  adjoining 
earth,  and  the  removal  thereof,  and  had  in   the  same 
manner  obstructed  the  short  street  before  mentioned 
between  Park  lots  17  and  18,  west  of  Louisa  street  so 
as  to  prevent  travel  thereon;  (6.)  that  the  defendants 
had  obstructed  certain  other  named  streets  bv  exces- 
sively raising  the  crossing  of  such  streets  above  the 
adjoining  level  of  the  same  ;  (7.)  that  the  defendants 
had  neglected  to  place  proper  fences  along  the  line  of 
railway  within  the  limits  of   said  village;   (8.)  that 
the  defendants  had  not  made  and  provided'  open  and 
good  passage  for  carriages  upon  the  said  streets  and 
railway  crossings,  nor  had  they  replaced  the  highways 
and  streets  in  the  state  and  to  the  levels  the  same  had 
before  the  commencement  of  the  works  of  the  defen- 
dants within  the  said  corporation  ;  and  the  defendants 
had  in  other  ways  neglected  to  observe  the  provisions 
of  the  statute  in  that  behalf  regulating  the  construction 


1881. 


Fenelon 
Falls 

V. 

Victoria 
Itiiilway  Co. 


'o®  Statement. 
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«„lt:aw,l™r'^*'"  "'«""■"-' '■'"-'nation  of 

*'f'  The  bill  further  stated  (d  )  thaf  f  K«  ^  "    j     .    / 

„  Victoria    l,opn  ,.„^„„.   i,  \ ^'^•''  '^'^'^'^  the  dciendants  had 

Hai.w.yCo':««nepeatedly  requested  to  remove  the  before  nJn 
tionod  obstructions,  and   to  construct    the  re' Ts  ^« 
cattle  guards  and  culverts    and   +n  „        i     ^^^^^^^^^ 

I    li  uC    ~3r„"^;",  jf^vU^e,  (3.)  tha: 

P."P«  Sate  of  «Uo'    a„i'°r     "'"""'>"■'« 
facilities  for   the   travd  of   i,  ,'"'°""'''  P™?"' 

.«.„„..  the  »id  *eet,  atl  Lilw  rolltr'^t- "'T 
village,  and  otl,erwisecoMpt"a T?  T  '"  ^ 
b^haif;  (4.)  aod  in  Wau^'oft  defend:!^:''' *"' 

-uhin  :h:t;  X  a^rrr'"^  f ^™" 

relief.  ^   '  ™  '"'"'er  and  other 

The  defendants  demurred  for  want  of  equity 

«.a?:he":Cir™Xe7ir  "^-  '^-^ 

|eoiflc  to  require  an  ^s^t^  ttTl^M:?™"" 

"f  the  waTt'  olitrrtr'""7"'  "»"=* 

tl.0  proper  proceerr„  t  ^T^'  ^'^  "'"^  »»* 
™™t'  or  b/appTitti  n  to  Jr'°™"""»  "'  '"''-'- 
statute,  and  noftytr  ™'''"'°"  °°'''"- «>« 

■»»»«.      Mr  Cattamd,.  in  supnort  of  (1,„  i 

the  statements  or  alleys  nheTr'  ''°"^°' 
enough  to  require  an  answer  •  he  nL  "'■"  '^'^'' 
fore  is  to  demur  '         ^^  °P'''  """"e  there- 

Be.idesthis,thereareth..eolassesofworfcwhiohthe 


'poration  of 

ndants  had 
efore  nien- 
■  requisite 

7  with  the 
to  do  so. 
defendants 
uctions  in 
might  be 
ile  guards 

(3.)  that 
way  in  a 
e  proper 
les  along 
thin  the 
3  in  that 

8  so  do- 
ion  from 
thereon 
d  other 


icipally 
ciently 
'ffences 
by  the 
npJain 
1  that 
ndict- 
er  the 


me  of 
ecific 
here- 

i  the 


CHANCERY  REPORTS.  7 

plaintiffs  complain  of  as  not  being  perfectly  or  properly    1881. 
done  namely   "culverts,"   *' approaches,"   and   "cattle  ^^v-^ 
guards,"  the  last  being  the  only  one  required  by  the     ""S" 
statute  to  be  constructed ;  and  the  law  in  respect  of    victori. 
"  cattle  guards  "lis  the  same  as  that  relating  to  "fences,"  "'*"^'''°* 
that  is,  no  one  has  a  right  to  complain,  other  than  the 
adjacent  proprietor,  and  he  only  for  damage  to  cattle  • 
Mcintosh   V.  The  Grand  Trunk  11.  W.  Co.  (a),  Gillis 
V.  The  Great  Western  M.  W.  Co.  (6).    Section  22,  sub- 
sec.  3,  and  sec.  97  of  the  Railway  Act. 

Sarnia  v.  The  Great  Western  R.  W.  Co.  (c),  is  an 
instance  of  a  suit  by  a  municipality,  but  that  case  was 
mamtained  only  in  consequence  of  a  special  allegation 
to  the  effect  that  the  road  was  vested  in  the  munici- 
pality. 

The  proper  remedy  is  either  by  indictment,  informa- 
tion,  or  an  application  under  the  statute  to  the  railway 
inspectors :  Hardcastle  on  Statutes,  pp.  115,  119,  120  • 
Atkinson  v.  Newcastle  (d).  '        '         ' 

The  acts  complained  of  are,  if  anything,  a  public  .^»,„, 
injury  and  therefore  an  action  will  not  lie,  unless  at 
the  instance  of  an  individual  who  may  sustain  special 
injury:  Maxwell  on  Statutes,  373;    Ward  v.   Great 
Western  E.W.  Co.  (e),  Hamilton  v.  Covert  (/). 

The  question  of  the  right  of  a  municipality  to  brino- 
a  suit  has  not  yet  been  decided  :  Vespra  v.  Cook  (a)  ° 
The  case  of  Gueli^  v.  The  Canada  Company  (h) 
was  one  founded  on  contract,  and  although  the  form' 
of  suit  was  one  of  the  questions  raised,  it  was  not 
necessary  to  decide  it,  and  the  report  of  the  case 
shews  that  much  attention  was  not  paid  to  it  in  aro-u- 
ment.  ® 

In  Fredericksburgh  v.  The  Grand  Trunk  R.  W.  Go.  (i), 


(a)  30  U.  C.  R.  601. 
(c)  17  U.  C.  R.  65. 
(e)  13  U.  C.  R.  315. 
ig)  26  C.  P.  182. 
(i)  G  Gr.  555. 


{b)  12  U,  C.  R.  427. 
{d)  L.  R.  2  Ex.  D.  441. 
(/)  16  U.  C.  C.  P.  205. 
(h)  4  Gr.  632. 
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the  question  was  not  raised ;  and  that  case  therefore 
FencioD    '^«'""ot  ^^  treated  as  an  authority. 


Cklla 

T. 


The  obligations  and  liabilities  of  a  municipality  in 
luTiX^'co  ''eference  to  keeping  roads  in  repair  do  not  involve  a 
correlative  right  to  bring  an  action  to  keep  the  roads 
m  order,  and  therefore,  there  is  no  reason  why  a  muni- 
cipality should  have  the  right.— iJeo;.  v.  BrogMon  (a), 
Healey  v.  Batley  (b),  Harrold  v.  Simcoe  (c),  and  other 
cases  in  our  own  Courts. 

If  the  municipality  has  a  right  to  maintain  an  action 
then  as  it  clearly  has  the  right  to  proceed  by  indict- 
ment, the  defendants  here  would  be  exposed  to  two 
proceedings  in  respect  of  the  same  subject  matter,  at 
the  same  time  and  at  the  instance  of  the  same  pai-ty. 
This  of  itself  is  a  sufficient  reason  for  allowing  the 
present  demurrer.  ° 

Mr.  Hodgins,  Q.C.,  contra.     The  bill  states  distinctly 
that  the  company  run  their  line  along  certain  named 
streets  in  the  village  of  "Fenelon  Falls";  one  of  which 
"Water street,"  the  defendants,  it  is  shewn,  have  ob- 
structed, occupied,  and  rendered   impassable  by  an 
unusually  high  embankment ;   and  it   is  alleged  that 
neither  consent  nor  authority  had  been  obtained  from 
the  municipal  council  permitting  the  defendants  to  run 
their  line  of  railway  along  such  highway.    The  fifth 
and  subsequent  pa)-agraphs  of  the  bill  follow  the  word- 
ing of  the  statute  in  shewing  that  the  company  have 
not  complied  with  the  provisions  of  the  R.  S.  0.  ch 
165.    The  permissive  powers  conferred  on  the  commis- 
sioner of  public  works  by  sec.  60  are  not  intended  to 
neither  have  they  the  effect  of  relieving  the  defen- 
dants irom  liability  for  non-repair  or  diminishing  their 
responsibility  under  the  existing  laws  of  the  Province- 
and  therefore  these  enactments  cannot  be  deemed  to' 
have  ousted  the  jurisdiction  of  this  Court. 


Atgument, 


(a)  6  Burr.  2700. 

(c)  16  U.  C.  C.  P.  43. 


(6)  L.  E.  19  Eq.  375. 


1-881. 


Konoloii 
Falls 

V. 

Victoria 
Hallway  Oo. 


CHANCERY   REPORTS. 

By  the  Municipal  Act  R.  S.  0,.  ch.  174,  sec.  48<)  the 
streets  of  this  village  are  vested  in  the  municipal  cor- 
poration, ami  section  491  requires  the  corporation  to 
keep  the  streets  in  repair,  and  renders  them  civilly 
responsible  for  any  loss  or  damage  sustained  by  any 
one  m  consequence  of  their  default  in  repairing. 

The  Act  in  fact  makes  the  corporation  trustees  for 
the  ratepayers,  and   they  are  bound  therefore  to  see 
that  the  duties  imposed  upon  the  defendants  by  the 
statute  are  fully  complied  with,  so  as  to  protect  their 
cestnu  que  tntstent  from   the  injuries  to  which  they 
may  be  liable  by  reason  of  the  non-repair  in  which  the 
streets  have  been  left.     This  duty  gives  the  plaintiffs  . 
a  right  of    suit  against    the   defendants ;    Guelph   y 
The   Canada    Company    {a),   Standly  v.   Perry  (b) 
Fredericksburgh  v.  The  Grand  Trunk  R   W  Co   (c) 
Massqn  v.  The  Grand  Junction  R.  W.  Co.  (d).       '  ^      ''""™'"*" 
^    The  remedy  by  indictment  could  only  result  in  the 
imposition  of  a  fine,  and  would  compel  the   plaintiffs 
to  indict  on  each  recurring  delay  in  repairing,  while 
an   injunction   would    afford    a    complete  remedy  — 
Story's  Eq.   Jur.  sec.  1563;    RedfieMs  R.    Ca    299- 
Hodges'  on  Railways,  395. 

Renaud  v.  The  Great  Western  R.  W.  Co  (e)  Streets 
vUle  V.  Hamilton  (f),  Moison  v.  The  Great  Western  R 
W.  Co.  (g),  Magee  v.  The  London  and  Port  Stanley  R. 
W.  Co.  {h),  were  also  referred  to  and  commented  on 
by  counsel. 
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m 


i 


Boyd C— It  does  not  seem  to  be  necessary  to  con-  Mayistn 
sider  and  dispose  of  all  the  matters  which  weie  argued  Judgment, 
on  this  demurrer.     Having  regard  to  the  rules  of  con- 
struction  applicable   to  pleadings    in   Equity   which 


(a)  4  Gr.  632. 
(<•)  6  CIr.  555. 
(e)  12  U.  C.  R.  408. 
to)  14  U.  C.  R.  109. 

2 — VOL.  XXIX  GR. 


(h)  23  Gr.    at  515. 
(d)  26  Gr.  286. 
(/)  13  U.  C.  R.  600. 
{h)  6  Gr.  170. 
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1881. 


fi 


I 


^^^  wero  fonnulatod  by  tho  Court  in  Ovant  v.  AWr///  (a), 
Lneion    •'^"ff'ciunt  appeal's  on  the  fhoe  of  this  bill  to  uphold  it 
JJl"     as  against  a  general  .ienmrrer    for   want   of  e<iuity, 
luii^a/co.  '^hi'^'i  was  the  only  line  of  argument  adopted  before 
me     Th(!  bill  is  not  very  carefully  drawn,  and  leaves 
perhaps  too  much  to   inference;  yet  upon  one  point  it 
IS  explicit,  that  the  defendants   have  obstructeil  and 
rendered  impassable  for  traffic  or  trade  th.  street  in 
thevdlage  called   Water  street,  and  this  by  running 
then-  track  along  this  street  without  legal  authority, 
inasmuch  as  no  consent  so   to  do  has  been  obtained 
from  the  Municipal  Council  of  the  village,  (see  para- 
•  graphs  two  and  four  of  the  bill).     'I  his  is  in  express 
contravention  of  the  Railway  Act,  sec.  12  sub-sec.  1. 
And  as  to  this  part  of  the  case  the  demurrer  admits  that 
the  radway  is  trespassing.      Upon   the  frame  of  the 
bill  as  to  the  locus  standi  of  the  plaintiffs,  I  ir,->line  to 
think  that  by  virtue  of  the  provisions  of  the  Municipal 
Act  there  is  such  power  of  management  and  control  as 
Judgment,  to  highways  and  streets  bestowed  upon  the  local  muni- 
cipalities, and  such  an  interest  in  the  public  easement 
vested  m  them,  and  such  a  responsibility  cast  upon 
them  in  the  event  of  the  highways  being  out  of  repair 
as  to  justify  their  intervention  as  plaintiffs  in  cases 
Ike  the  present,  for  the  preservation  of  the  rights  of 
the  inhabitants,  and  to  restrain  other  bodies  like  the 
defendants  from  transgressing  the  statutory  regulations 
irnposed  upon  them  in  the  construction  of  their  works 
This  IS  a  fair  deduction  from  the  language  of  the  Judges 
to  be  found  in    Oudph    v.    Canada  Company  %) 
See  also  Fredencksburgh  v.  G.  T.  By.  (o),   Vespla  i. 
Cook  {d),^augeenv.  Church  Society  (e),  and  Municipal 
Act  sees.  489,  491,  509,  487,  and  Con.  Stat.  Can.  cap.  85 
mion  on  Corporations,  sec.  520  and  1.  HedjUld  R. 
C.299.  But  for  the  language  in  the  early  Chancery  deci- 


(a)  21  Gr.  45,  568. 
(c)  6  Gr.  555. 
(e)  6  Gr.  538. 


(6)  4  Gr.  6  32. 
id)  26  C.  P.  182. 


CHANCEHV  UKPORTS. 


8,ons,  I  should  h«vo  preferro,!  to  hold  that  tho  proper    1881 
Wo  of  H.U  tm  this  case  is  by  way  of  infonna  ion  ^  ^ 

^^:t^''7  ■'?''''''' ^'"^^  tho  corporation  «" 
ThonTr^"  ''  V  '^•'^P'  the  language  of  the  y^^ru 
then  V.  C.  .Spragge.^n  Guelph  v.  Canada  Company  "*'"'*' •^° 

The  demurrer  will  therefore  be  over-ruled,  with  costs 
Leave  to  answer  on  the  usual  terms. 
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Fox  V.  NiPi.ssiNo  Railway  Company. 

GOODERHAM   V.   NiPISSING  RAILWAY   COMPANY. 

Appoinlvient  of  receiver. 

^'IZltrZ ""^f  '"^"ir"""'"^'^^'  '"-<=""«  ^'^  appointment  of  a 
DKinfiff  /      •    ,  *  Payniunt  to  a  creditor,    which  the 

If  eld,  that  as  the  payment  complained  of  took  place  befnm  f  i,       .     , 
appointment  of  the  recpivpr  ;*  „,  ^  ^'^^  ^^^  **=t"'*J 

were  interested  a   the  tretll^^^^^^^^  *^-*  *^— l^o 

te.  to  make  the  appouitment.  While  this  reference  w., 
pond.ngthe„lai„tifts  OooMu,.  pre^entedTpetitl™ 
.nthe.rsu.tak.,  asking  the  appointment  of  a  re     veT 

"•*"  ^t  "'*  "f  April,  1879.  before  any  aZ™' 
menthad  been  made  in  JPor'«  -„:■     i       •'^  "PP"""- 

m  Jioxs  ami,  they  obtained  a 


.    ) 


H  fJHANCKUY   RKI'OUTS. 

1881.     (Icert'e  by  consent  appointing  Jimph  Gran  who  was, 
and  had  hcon  for  soirn;  time  tlic  sccnstary  of  the  rail- 
way conij)any.     It  wa.s  shown   tliat  between  tl)o  pro- 
nouncing of  the  decree  in  FoxJh  suit  and  the  appoint- 
ment of  Gray  under  the  decree  in  the  other  f)roceeding 
a  pnyuK'nt  of  about  32,.*{()0   had   been  madt!  by  the 
defendants  to  tlie  Bank  of  Toronto.     The  claim  of  the 
bank  on  taking  the  accounts  in  the  Master's  office  was 
afterwards  found  by  that  officer  to  be  the  la,st  in  prior- 
ity of  the  cl.iims  against  the  defendants.    Subsequently 
the  samt!  person  {Graji)  was  duly  appointed  receiver 
in  the  suit  instituted  by  Fox.     It  was  shewn  that  the 
secretary  an<l  managing  director  were  duly  notified  of 
the  making  of  the  decre-  of  the  9th  of  January,  1879, 
sutoment.  ^ii^'-cting  the  appointment  of  a  receiver  in  Fox'a  suit, 
and  had  been  warned  by  the  solicitors  of  Fox  against 
making  any  payments  of  debts  due  by  the  company. 
It  also  appeared  that  the  receiver  had  "been  requested 
to  take  proceedings  to  recover  back  the  amount  so  paid 
to  the  Bank  of  Toronto,  but  he  refused  to  do  so. 

The  plaintiff  JPoo;  thereupon  presented  a  petition  enti- 
tled in  the  two  causes  praying  for  an  order  directing 
the  receiver  to  take  such  proceedings  as  he  might  be 
advised  for  the  recovery  of  the  said  sum  of  S2,300. 

Mr.  0.  T.  Blackstock,  for  the  plaintiff  ifoa;. 
Mr.  Afaclennan,  Q.  C,  for  the  receiver,  contra. 

Junei.t.  Boyd,  C.--I  am  not  disposed  to  make  any  order 
on  this  petition  to  set  the  receiver  in  motion     My 

Judgment,  chief  reason  is,  that  it  is  not  necessaiy  to  do  so.  A 
very  well  defined  practice  is  to  be  found  in  the  books 
shewing  that  it  is  competent  and  usual  for  a  party  to  the 
suit  to  move  to  commit  if  there  has  been  a  contempt  of 
Court  in  interfering  with  the  receiver ;  Russell  v.  East- 
ern  Counties  Raihvay    Co.  (a),    Ward  v.  Swift  (6) 


(a)  3  D.  M.  &  G.  104. 


(6)  6  Hare  313. 


CHANCEin     IlEl'ORTS. 

Which  contain  reasons  .showing  that  in  a  coho  like  the 
present  (whore  .such  laches  oxist  unexplaine.l)  the 
0.u,t  w.ll  be  slow  to  intorrore  by  way  of  c<,nnuitu.ent 
unless  in  a  very  plain  case.  So  also  the  party  who 
movod  was  the  plaintirt"  in  Ames  v.  Birkenhead  (a) 
and  Ml  Une  v.  Sfenu;  (/>).  ^  '' 

As  the  nmtters  coiuplainc.l  of  were  done  before  the 
ac  ua  appointn.ent  of  the  receiver  it  is  more  reason- 
able hat  those  then  interested,  parties  to  the  suit,  who 
object  to  what  was  done  shoul.l  in  person  apply  for  the 
appropriate  relief  ft  j      ^  i^io 

Application  refused,  without  ccsts. 


IS 


1881. 


Judgment, 


Fkaseu  V.  GUNN. 

Mortuaye,   axxiynmeul  of~Morlgoo.  paUl  but   not  discharaed- 
Suh^tqntnt  iucumbmnce—  Priurity. 

The  original  owner  of  lamUreated  a  mortgage  the.eun  in  favour  of 
on.M.  and  d.ed  without  rodeenung.  and  the  e.,u.ty  of  redeu.p  io. 
m    ho  prenuses  descended  to  V.  F.  ki.  he^r-at-law.  who  witi  hi 
huB  .and  /'.  /'.  j„.„e.l  .n  a  oouveyanee  thereof  to  trustees  chred 
w^h  tlie  support  and  maintenance  of  the  plaintiffs,   subject  to 
wh.clx  and   he  mortgage  m  favour  of  M.  the  premises  were  Lited 
to  /-.  /.  „i   ee  who  subsequently  in  September,  1875.  out  of  W  F'h 
n.oneyspa,d  the  amount  due  on  M:  mortgage,  but  which  was  not 
actually  discharged.     In  December  following  P.  F.  sold  to  W  F 
conveyed  to  Inm  the  e.juity  of  redemption  and  procured  M.  to  asai^l 
h.  m..tgage  and   convey  to  him  the  legal  estate.     In  ZS, 

the  .V  mortgage  and  subse.,uently  the  phuntiffs  filed  a  bill  seek- 
XXtat:'"^^  '-'  their  maintenance  enforced  against  the 
Htld,  [reversing  the  finding  of  the  Master  at  Hamilton]  that  the  loan 
company  were,  under  the  circumstances,  entitled  to  priority  over 
the  plaintiffs  to  tlie  extent  of  the  amount  secured  by  M's  mortgage. 

The  plaintifis  filed  their  bill  to  enforce  a  charo-e  upon  ,. . 
the  land  in  question  for  maintenance.     The  defendants 


(«)  20  Bear.  332 


(h)  3  Giff.  ti:iU. 
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1881 


Fraser 

T. 

Ounn. 


Statement. 


The  Anylo  Canadian  Mortgage  Comjmny  claimed  pri- 
ority to  the  plaintiffs'  claim. 

The  land  had  been  originally  owned  by  James  Stew- 
art who  in  18,54  mortgaged  it  to  one  Luke  Mullock. 

Stewart  afterwards  died,  and  the  equity  of  redemp- 
tion descended  to  his  heiress-at-law  Catherine  wife  of 
Peter  Fraser. 

By  a  post  nuptial  settlement  made  in  1870,  Catherine 
and  Peter  Fraser  conveyed  the  equity  of  redemption  to 
trustees  and  charged  the  same  with  the  maintenance  of 
the  plaintiffs.  Subject  to  this  charge  for  maintenance 
and  the  Mullock  mortgage  the  lands  by  the  settlement 
were  on  the  death  of  Catherine  limited  to  Peter  Fraser 
in  fee. 

In  1873  Peter  Fraser  entered  into  an  agreement 
with  Mullock  the  mortgagee  extending  the  time  for 
payment  of  the  mortgage  and  upon  payment  of  the 
mortgage  debt  by  the  time  thereby  named  Mullock 
agreed  to  discharge  the  mortgage.  The  amount  due 
appeared  to  have  been  paid  by  Peter  Fraser  before  the 
15th  September,  1875,  but  the  mortgage  was  not  dis- 
charged. 

In  December,  1875,  Peter  Fraser  sold  the  land  to  the 
defendant  William  Fraser,  and  conveyed  to  him  the 
equity  of  redemption,  and  at  the  same  time  procured 
Mullock  to  assign  his  mortgage  to  William  Fraser  and 
convey  to  him  the  legal  estate.  This  assignment  recited 
that  the  payments  from  time  to  time  made  by  Peter 
Fraser  to  Mullock  had  been  advanced  by  William 
Fraser,  and  that  Peter  Fraser  had  requested  Mullock 
to  assign  the  mortgage  to  William  Fraser.  On  1st 
March,  1877,  William  Fraser  mortgaged  the  land  to 
The  Anglo  Canadian  Mortgage  Company,  but  no 
assignment  was  made  of  the  Mullock  mortgage. 

The  Master  at  Hamilton  found  that  the  plaintiffs 
under  these  circumgtances  were  entitled  to  priority 
over  the  claim  of  The  Anglo  Canadian  Mortgage  Com- 
pang.     From  this  finding  the  Company  appealed. 


1881. 


CHANCERY  REPORTS. 

Mr.  Teetzel,  for  the  appellants.  The  payment  by  Peter 
FraseroUhe  Mullock  mortgage  must  be  presumed  to 
have  been  made  for  his  own  benefit.     That  mortgage 
had  not  been  made  by  him,  nor  was  he  under  any 
liability  to  pay  it.     No  presumption  of  merger  there- 
fore ai^se :  Hart  v.  McQuesten  (a).     Whatever  right 
Peter  Eraser  had.  by  reason  of  paying  off  the  Mullock 
mortgage,  passed   to    William   Fraser.      It   was  not 
necessary  for  Willlar>i  Fraser  expressly  to  assign  the 
mortgage  in  order  to  keep  the  charge  alive  in  favor  of 
the  appellants.     The   transfer  of  the  land  pa.ssed  the 
right  to  the  debt:   Fisher  on  Mortgages,  G.     He  con- 
veyed whatever  interest  he   had  in  the  land  to  the 
appellants  and  they  were  entitled  to  hold  the  land 
charged  with  the    Mullock   mortgage,  as  a  subsistinc. 
charge  as  against  the  plaintiffs.     Besides,  the  appel! 
lants  were  justified  in  relying  on  the  recital  in  the 
assignment  from  Mullock  to  William  Fraser. 

^    Mr.  F.  B.  Robertson,  for  the  plaintiffs.    The  recitals  Argument. 
in  the  assignment  cannot  aftect  the  plaintiffs  rights 
They  are  Shawn  by  the  company's  own  witness  to  be 
false,  and  the  plamtiffs  are  in  no  way  responsible  for 
theni^    The  ground  that  the  company  are  bond  m 
purchasers  without  notice  is  now  taken  for  the  first 
!r'u  ^\Y°*  ^^k*^'^  ^^«n  in  the  notice  of  appeal  and 
should  not  be  allowed  to  be  taken  now.     The  decision 
of  the  Master,  on  the  evidence  and  the  ground  taken 
an  his  office,  is  r^ht.     The  evidence  shews  that  Peter 
Fraser  had  paid  off  the  Mullock  mortgage  with  his 
own  money  some  time  before  William  Fraser  agreed 

1  ?h^  -1   V-""^  ^'^"'^  ^'  P^^^  ^"y  '"^"^y  whatever 
on  the  faith  of  it     And  when  Peter  Fraser  paid  that 

mortgage  it  was  dead,  and  the  mortgagee  held  the  le..al 

estate  as  trustee  for  all  interested  in  the  inheritan'ce. 

By  the  agreement  of  1873  Peter  Fraser  had  made  the 


15 


(a)  22  Gr.  l.^x 


FT 


— .>».»^MMWWj!Wili[  [p  i|| 
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Fraser 

V. 

Ounn, 


^«^  mortgage  debt  his  own  so  completely  that  under  the 
law  as  it  was  before  Locke  King's  Act  his  heir  would 
have  been  entitled  to  have  the  land  exonerated  from 
It  out  of  the  personal  estate :  Earl  of  Oxford  v.  Lord 
Bodney  (a),  Woods  v.  Huntingdon  (b),  Barry  v.  Hard- 
tny  (c).     The  cases  cited   for  the  defendants  do  not 
apply  where  the  owner  of  the  equity  of  redemption 
pays  off  the  first  of  two  incumbrances,  both  of  which 
are  his  own  debts,  or  the  second  of  which  was  created 
by  himself,  the  first  being  his  own  debt.    In  such  case 
he  cannot  keep  the  first  charge  alive  after  he  has  paid 
It  for  two  reasons:  first,  because  as  here  he  cannot  be 
allowed  to  do  so  to  prejudice  the  second  charge  which 
he  hnnself  has  created  ■  and  secondly,  because  when  he 
paid  off  his  own  debt,  as  here  it  necessarily  sank  into 
the  inheritance  for  the  benefit  of  all  interested  in  the 
inheritance:    Otter  v.   Lord    Vaux   (d),  Johnston    v 
Webster  (e),  Allen  v.  Knight  (/ ),  Fisher  on  Mortgaoes' 

Ar  urn    t    ^^*^'  ^^^^''    ^^'^''^  ^'^  ^™^*^'  *^^-  -^  ^^^-  *•  «■«•  9  7th  ed    p' 

rg  men  .  g22.     William  Fvaser  had  constructive  notice  of  these 
facts  before  he  made  his  bargain  or  paid  his  money, 
and  if  the  company  had  made  inquiry  in  the  proper 
quarter,  as  they  were  bound  to  do,  if  they  meant  to 
rely  on  the  Mullock  mortgage  to  give  them  prioritv 
over  the  plaintiffs,  they  also  would  have  discovered 
the  facts.     They  had  no  right  to  rely  on  the  recitals  in 
the  assignment  as  against  the  plaintiffs.     And  they 
did  not  in  fact  rely  upon  the  Mullock  mortgage  as 
giving  them  priority  over  the  plaintiffs.     On  the  con- 
trary they  merged  it  by  taking  their  own  mortgage  in 
simple  form  without  raentioning  the  Mullock  morZase 
and  without  taking  any  assignment  of  it  or  of  the' 
mortgage  debt  under  it:  Tyler  v.  Lake  (g)     If  the 
Mulcck  mortgage  debt  is   not  merged   it  has  never 


(a)  14  Ves.  417. 
(c)  IJ.  &  L.  485-0. 
(c)  4  D.  M.  &  G.  474. 
iu)  4  8im.  351. 


{>>)  3  Ves.  128. 
id)  2  K.  &  J.  650. 
(/)  5  Hare  272. 


June  lit. 
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standing  „„der  a  Tr^^'  ladXT  ''  °""- 
««-™.-^  in  1854.  to  one^ft.«:of  sle  t'JTw 
first  incumhrflnf.a+1,^  ,  •^uDject   to   that 

J<,ne  i^™«    ;L  ICTf  ^  ^'^-'J'^'J  to  VatheHne 

united  in  the'settl  Jn  of  'L  ?"f  ''""■  ""'"''^ 
of  tlie  wife  the    ™'"™'°""0.  thereby  on  the  death 

the  present  plail  ffl»     tIw  fT- "'  "■'"•  """'»■ 
the  equity  of  redemnHn  <'y'ng  Portly  after, 

Pete.  Fru.r  and 'his  bl  he'^TOS";"''"?" 
mortgagee  assigns  h^'s  n,„rt  Je  uf  n  ™  Jlr'"'  "" 
recited  in  the  instrument  fbjf  ♦!,  "^        statement  as 

had  been  paid  out  of  the  fLds  'f  W;?'"^''^''  '"''■''^' 
poraneously  therewith   p!,  '^•«"«»  and  contem- 

redemptio/  ^TZftaTZ  tt  T"^  °'  '"""« 
seised  of  the  whole  estate  Juh7i     u  '   '"=™""s 

so  to  speak,  hetweente Tgal  alf  tf  .' u"™"^' 
Then  rtWiawmortgagesmfetoT/LT';  '^''  't''- 
*'■(«.  Co.  to  seeu^an  atalf  of  ;«o  ?" 
years  after     I  wfl«»f  fl    *  •         °^®  °'  ^*^<>  some  two 

-rtga^e.  and  thT^t '^M  TpS  ^.^^^ 
that  instrument;  and  to  that  vl     T  ^  '""^^''^   ^^ 
1    r  ^,  ^^^>  ^®^^s  some  favour     R„t  » 

aea.twaha,e:re"st:t\r;trf:rr^!,:vr 

(a)   14  8ii!!.  222.  ^  ^ — 
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transferring  the  debt.  The  Court  said  the  convey- 
ancing might  have  been  better,  but  that  the  existence 
of  the  debts  independently  as  debts  was  not  essential 
to  the  security.  The  decision  was  rested  chiefly  on 
this  ground  that  the  mortgagees  holding  the  legal  estate 
had  a  right  to  hold  till  both  debts  were  paid :  See  Dart 
v.  &  P.  vol.  ii,  p.  840. 

Applying  the  principle  of  decision  in  that  case  to 
the  present :  the  legal  estate  in  the  Midlock  mortgaoe 
assigned  to  William  Preiser,  he  was  entitled  to  hold 
till  paid  the  debt  represented  by  that  security  and  to 
hold  in  priority  to  the  plaintiffs.  That  privilege  was 
transmitted  to  the  Anglo-Canadian  Mortgage  Corn- 
Vany  when  he  executed  a  mortgage  to  them  in  fee  to 
the  same  extent  as  he  had  it  under  the  }Mloch  mort- 
gage. The  company  would  probably  be  entitled  under 
the  covenant  for  further  assurance  to  have  an  assion- 
ment  of  this  mortgage:   Edinburgh  Life  Assurance 

•  sion  is  thus  reached  that  the  company  are  entitled  to 
hold  the  legal  estate  till  they  are  paid  so  much  as 
IS  represented  by  the  Mullock  mortgage,  unless  a 
smaller  sum  is  due  to  them. 

It  is  immaterial  in  my  view  of  the  case  to  consider 
upon  the  evidence  what  the  actual  fact  may  be  as  to 
whether  the  mortgage  money  was  paid  to  Midlock  by 
Peter  or   William  Praser.     The  company  hold  by  a 
registered  title  and  are  not  aff-ected  by  anythincr  in 
conflict  with  what  is  registered  unless  brought  to  tlieir 
notice.     Whatever  the  actual  facts  may  be,  it  is  evident 
on  the  abstract  that  there  was  an  intention  on  the  part 
of  both  brothers  to  keep  the  mortgage  from  beino- dis- 
charged or  extinguished  so  that  it  might  retain  prt.rity 
over  the  charge  for  maintenance. 

I  am  not  sure  that  the  allowance  of  either  ground  of 
appeal  will  exactly  shew  what  my  conclusiSn  is  and 
perhaps  a  special  ordorjiad^better  be  drawn. 

(a)  23  Gr.  230.  ~ 
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Court  v.  HoLLA^D. 

Mortfjagor  and  mortanaee—  a  »„• 
-solvent.     Atthedate  o  the  rr^^    '  tf  ^'"^  '"'''"^^  ''-''^-e 

feree  of  the  security  took  t    ulic   ,    .r^""'"''  ■'^"<'  *'''^*  '"^  *r»"B- 
As  between  mortgagor  ami    no'  f'  """*^- 

themortgageetalJn;;    L::ST;  ^'"'•V^  °""""«  *"  P^-nt 
upon  between  them      Trch   a  .'l!' ''''°'''-^'^^'-' ''->* '^g'-^ed 

"mortgageeinpossession-inthe'tel'n-    .     '"""^Sagee  is  not  a 
In  such  a  case,  however   a  aubl       ?        ''  ''"'"  "^  *he  term, 
first  mortgagee,  enter^g  il  ir:!?""'^^^^^^^  *<>  *he 

amng^ment ;  and  the  Lter  L~  r^tirfi    ^^  '^  ^"^^  ^" 
a  fa:r  occupation  rent  although  it  L^tlt  ^iSr  ""' 

mi  • 

Signee   of  J"  <£■    7?    O'A-.W    ^?^  1°"   ^^  *'^^   official  as-  statement. 

the  failure  „f  the  aif.m,    LTt     ,       '"^  '^'°"' 
obtained  an  a,si.mment  „f  ;  <'=f™'J^"t  /^„«„«, 

then,  in  fav„„r  rf  „„"  r«  rrr'"'"  ™""=J  ^^ 
n^ent  of  «.5,000  and  Lit  T\  ^=™™="  »»  PV" 
Ma^ter',  Office  under  tl  d  ere  "tr;"*"°"  If  ^^^ 
as  against  the  defendint  „       f '         ""■'**'■  """^-ed 

collected  by  rl«  t'C  OwZrl'^V'^''  '°™ 
to  them;  and  had  al,o  nl,        .  *"<•  "ot  remitted 

dant  a  larger  rent,"';  et  fn  of";*" '"^'  '"»  ''='»- 
mises  occupied  by  r«M  t  "'  tf  ,  "l'^''^  P"" 
between  »aM  and  the  l^-.w"  ™'"  ''«''''^<'  "P"" 
into  possesion,  the  defe  d'nt  ^  t,:":;;'"  ^"'""^ 
gagoe  of  the  san.e  pronertv  ,„},„,  """s  amort- 
in  favour  of  Wall  bu  n^i  tT  °  *'"  "'"'■'«»8» 
po..e»ion,  insisting  thatru  aSulfhT  "'" 
them  as  a  rcntiU  was  too  low.  '^      ^"'''"™ 
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1«81.         Tlie  defendant  Holland  appealed  from  the  findings 
of  the  Master,  on  the  grounds  stated  in  the  judgment. 

Mr.  Rae,  for  the  appeal. 

Mr.  Maclpirvan^  Q.  C,  and  Mr.  Rwrdan,  for  the 
plamtift;  and  Mr.  Blank  for  the  defendant  Doran, 
contra. 

oneist.       Boyd,   C— I   have   perused   the  evidence,  and  am 
confirmed  in  the  opinion  I  expressed  at  the  argument, 
that  the  Master  has  rightly  laid  down  the  principled 
on  which   the  mortgage  account,  in  respect  of  the 
two  Walsh  moitgages,  should  be  taken  in  his  office. 
Walsh  by  his  answer  asks,  by  way  of  cross-relief,  for 
foreclosure    against    the    other    parties.      Upon    the 
reference   the  Master  is  empowered  by  the  General 
Orders,  in  taking  accounts,  to  report  as  to  all  matters 
relating  thereto  as  fully  as  if  the  same   had  been 
Judgment,  specifically  referred. 

Now,  in  asking  foreclosure,   Walsh  is  practically 
seeking  that  he  may  be  paid  what  is  due  upon  the 
mortgages,  and  it  is  familiar  law  that  any  claim  exist- 
ing at  the  date  of  assignment,  which  would  form  the 
subject  of  a  set-ofi"  in  a  common  law  action  on  the 
covenant,  may   be   otf-set  by   the   mortgagor  or  his 
assignee  against  the  mortgagee  or  his  assignee.    The 
policy  of  the  law  is,  to  work  out  aU  matters  in  one 
suit,  and  if  the  measure  of  relief  which  was  awarded 
m  Dodd  V.  Lydall  (a),  and  in  Clark  v.  Govt  (b)  could 
be  given  under  the  old  practice,  a  fortiori,  sinie  the 
^Administration  of  Justice  Act,  can  the  Master  do  what 
he  proposes  in  the  present  case  ? 

I  find  by  the  evidence  that  the  mortgagors  and 
mortgagee  are  hopelessly  at  variance  both  with  each 
other  and  with  themselves  on  points  which  it  was  aU 


(a)  1  Haie,  333. 


(6)  1  Cr.  &  Ph.  154. 
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accounts,  and  „th„  dobte  and^^t  of  «,?'  "f  '""' 
pren,i,a»,  were  remitted  byirairto Ih!  ".r^*''''"''^ 
appropriated  by  them  to  tL  1  .    .      '^  "'"•'  "'"' 

by   Wal,h  from  the"      and 'br°t'°"°°*'"-''™' 

priated  cannot  n„/b:di::rldv"L';i:i;:r- 

Court  so  as  to  rprlimn  +1,  .  pjaintm  or  the 

»s  to  J  educe  the  mortffaffe  acpoimf  tk 
are  several  answers  to  this.  First  S  ^^T^^.  '"' 
are  quite  distinct  upon  this  ZfZ  '  ^^^  ^'^'"'^ 
settlement  of  accou'nts  \n  lltZ  7''  ^^^  ^"^ 
transactions  Next  hn^h  f  .  '''""  ^^'^^rent 
tions,a.ree  in  thTs  th«      P^''^^' ^^^^•^  "^^^^  ^uctua- 

accounts  and  debts,  and  for  "e°ntrand    h  T  '' 

tances  were  made  nf  .«      '®"*^^' ^"^  that  no  remit- 

proceeds  of^  :T:^^'  ^'T^'  ^  '^^  ''' 
-neys  collected  by  ^a  J.^.e  ^ixed  J^h^^^^^^  "" 
and  remitted  as  his  own  fnr  th.  I        ''  '''^"' 

the  goods  supplied  to  him  fr      ^."'^'''  '^  ^"^^"^  ^«^'  '""''"' 

~n  aSea  t  ^  °'/""^'  '"'^  "'  "°  '-" 
for  the  O'leabeinVpad  i:  thT''  "TT  ^°"'"'^^ 

.ub^tantial  part  of  the  i^  J 'hat TMr^V '" 

srt^o-sirtjr^^^^^^^^^^ 

and  the  right  of  set-off  w™ldae„nf /;'>'"■'=■'• 

*e  0;«.,  before  thei^ltltev.htdrpttt:^ 
<-fact,ono„  contraband  which  form  a  debt  ol;^ 
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of  being  set-off  against  the  debt  due  on  the  n^ortgages. 
There  being  no  setthinient  of  accounts  between  mort- 
gagors and  mortgagee,  and  there  being  no  agreement 
between    mortgagors   and   mortgagee   to  forego   this 
right  of  set-oft;  and  no  course  of  dealing  to  that  effect 
established,  then  upon  the  insolvency  of  the  O'Neilla 
all  their  rights  to  call  for  a  settlement  of  accounts  and 
to   insist   upon  their  right  of  set-off  passed   to  the 
official  assignee,  the  prescat  pkJntiff     The  statements 
made  after  their  insolvency  by  the  aNeilla  to  Mr. 
Holland,  and  on  faith  of  whio^,  it  is  said,  he  took 
a  derivative  mortgage  of    the   two  mortgages  from 
Widsh,  cannot  affect   the   then   vested  rights  of  the 
official  assignee.     The  assignment,  therefore,  of  the 
mortgages  to  the  appellant  passed  them  to  him,  sub- 
ject to  all  rights  and  equities  affecting  the  state  of  the 
accounts,  and  the  claim  to  off-set  any  debts  due  by 
the  mortgagee  to  the  mortgagors.    The  appeal  was 

Judgment  T^'"'^^'^'''"  !""  "^  ^^'"^  ^^°^"^g  «*'  <^J^««e  mortgages 
being  choses  in  action,  and  I  see  nothing  in  the 
evidence  or  documents  laid  before  me  to  prevent  the 
application  of  the  R.  S.  0..  eh.  116.  sec.  10,  which  was 
in  force  prior  to  the  assignment  of  the  securities  to 
Holland. 

Mr.  Rae  cited  a  good  many  United  States  decisions 
There  is  one  which  is  very  much  like  the  present 
case  in  its  circumstances,  and  in  which  the  decision  is 
as  I  take  the  law  to  h^-Roaevelt  v.  Niagara  Bank  (a) 
which  was  recognized  as  law   by   Walworth,  Q    ia 
Chapman  v.  Robertson   (6).     The  same  doctrine  is 
substantially  laid  down  in  Mattheivs  v.   Wallwyn  (c) 
and  Norrish  v.  Marshall  {d),  where  it  is  said    "  The 
principle  is,  that  as  against  an  assignee  without  notice 
the  mortgagor  has  the  same  rights  as  he  has  against 
the  mortgagee,  and  whatever  he  can  claim  in  the  way 


(a)  Hopk.  R.  653. 
(c)  4  Ves.  118. 


(i)  6  Page  627. 
(d)  5  Mad.  at  481. 
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Of  set-Off  or  mutual  credit  as  against  the  n,ort<.a.eo 
he  can  c  ana  equally  against  the  assignee."  °  °    ' 

Ihe  Master  has  not  hold  that  Walsh  is  charrrPahlo 
as  a  mortgagee  in  possession    excent  as  ff.Tf 
stores  occupied  bv  him      R     i    i     ^  ^^"^  ^"^^ 

-ignce  of  the  O'S;'"'"""^  "^^  ^  -'■»*  "^  «>e 

he  «na.,  .at  it  Lit  a^^  .r^pZ:  ^t  'V. 
tansacfon  here  affects  not  merely  tl»  mortZLId 
tKe.r  a»s,g„ee,  who  would  probably  be  boundXsueh 

prior  to  the  going  into  possession  of  Walsh.     nm.„„ 
was  not  a  party  to  the  fixin„  „f  ti  "" 

a.d  is  not  bound  thereby      °  ™°"°'  "'  '■™*-  "•"-"• 

As  between  mortgagor  and  mortgagee  there  is  no 

Xlt^si'otorr  ""™"^  '"^  -rtg^rfZ 

«iKing  possession  of  the  premises  mortgaffed  at  a  fn,V 
and  reasonable  rent  fixed  by  agreement'bf^e^n  IZ 
In  such  a  case  this  wiU  ordinarily  be  the  melre  of 
liability,  because  the  mortaaa-ee  i^  1 1,.  '  •  measure  of 
not  technically  as  a     m^ll  "  '''  possession, 

virtnp  nf  hi.  7  ""o^tgagee  m  possession  "  by 
virtue  of  his  mortgage  title,  but  as  under  the  specif 
agreement:  Murray  v  O'Bea  (a) 

mrt^alrnf  r.    ™"f  ^^^^^^  ^^ere  is  a  subsequent 
mortgagee  of  the  premises  who  has  not  assented  to 

gagor.     This  subsequent  incumbrancer  is  not  bound 
bythe^ransaction,  and  can  claim  to  have  such  a  rent 
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(8)  1  B.  &  B,  at  117. 
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^  charged  as  would  be  a  ..roper  occupation  rent  charge- 
able against  a  mortgagee  in  possession.    The  reason  for 
this  diHtuiction  is  plain  ;  the  mortgagor  cannot  make 
■tny   arrangement   for   the   quantum  of   rent   which 
would   derogate   from    the   right   of    the   subsequent 
incumbrancer    to   reduce   the   prior  security    by   the 
amount  of  a  fair  occupation  rent :  Gregg  v.  Arrott  (a). 
The  Master  has  formed  his  judgment  in  this  case, 
that  the  rent  fixed  between  the  mortgagor  and  mort- 
gagee 18  less  than  the  fair  occupation  rent.     He  is  not 
wrong  m  principle,  aiid  it  was  not  argued  before  me 
that  he  IS  wrong  upoi  the  facts  as  to  the  amount  he 
nies. 

My  conclusion  is,  that  all  the  grounds  of  appeal 
should  be  overruled,  with  costs. 


(o)  L.  &  G.  temp.  Sug.  246. 
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effecte,!,  stipulating  th  t  th        /         '"«*"""«"*  ''y  which  it  waa 

repayment  of^o  ;'  ^1^1'^'^^'''  '"  -'^  *«'  «-- 
niortgagee  to  add  new  «to  k T  «  to  kl  '  T.  T  **"'"  ^'^  *»"« 
was  ,„„,le  i„  imyment  and  tt  ','  "^  the  l.usineBs.    I)ef„„it 

added.  sou,e  of  the  ll  ,1"'*"  "  7f  """""^  "^  "^-'k  waB 
the  assent  of  the  p  aintiff' It .  f  "'""'f  '^  ""  '^'^f""''"'*  -*'•> 
of  the   business   L  c  th.'.e     li     ""'"7. '"«'"«  l'«rt  ..f  the  profit. 

the  .-Id  stock  rej  ;:;;::     "\r  ^*"^''  ^'^^  -^ 

Master  at  Belleville   tcf  t^ke  tvl  "'    *"■ '"""  '"''■f'^"'"''  *"  *»>« 

the  parties.  Befor;  he tai  rT;!"*^,  "'  *'^  '^''""««  ''«*-- 
applied  on  petition  for  the  t  liZ  f  .  T^'  *'"'  '''''■■"*iff 
.0.    Hl,at  the  .„rt,a«etdZ:;rLt:.  "^^^^^   ""   *^« 

and  in  ^:z^j:^i::z:^:r  i ''-  "'-'^'^-  ^'-^^^ 

Master  had  not  yet  'ou  d  whl>  \  '""  "P°"  '*'  »"'^  -«  the 
his  finding  wou!;^^:*  "^^^  -  ij-ieLted  to  the  other, 
Receiver  ;  (2)  that  altl,o„„h  li!     f,  ^  *''^   "Ppointraent  of  a 

to  sell  the^ri^'     rS't:t;t;r'^"*'  "«hto„defa„,,  was 

was  atliberty  tfadd  fur:L:aXt:,r:i%^^^^^^^^^ 
not  to  the  prejudice  of  the  mortgagor  so  t to    ^!        T"'"  *"'* 
his  estate  ;  and  so  long  as  the  uUiS^    .  P'"''^  ^""  °»t  of 

to  go  on  under  the  defendalt's '      f  f  l^T  *"  '"^""^  "'^  ''"""ess 

auct  it.  subject  to  bSti;  rr;;:::' ''- ''''  -  *°  - 

The  plaintiff  carried  on  the  ln,siness  of  a  dnu^^ist  and 

writing,  the  plaintiff  assigne/    id  uLLZTl'  " 
ness  and  the  equity  of  redemntion  nf  1  ^"''■ 

which  the  busine,ss'^..as  caS  ^0!,  ,  H""  ^'^ 

rrvr^  sn.  of  s,;o:::d\rsf:  :rp:: 

-nths,  ,y  the  end  ofTl  1  l^theTartiff^^  'T 
repay  the  defendant  the  a.o.„t  I'oS  f  ^1^ 
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also  ,m,vi.l,„l  J.nt,  if  tfu,  sai.l  tnonov  an.I  Intorest.sl.uuM 
not  l.e  j,H.,l  l.y  tlu.  tinu,  li,„itod.  tl.o  party  ..f  tho  tivnt 
part,  (the  .l..fi.n,lant)   was  "to  have  .uuli.sturl.od  and 
poaceal.  0  possession  of  the  sai.l  stock  and  pren.iscs. 
with  all  the  g,„Kls  and  merchandise,     *    •    •     The 
partv-  of  the  Hrst  part  purpos<.s  and  agrees  to  carry  on 
•       ^hosa.d  business  .hiring  tho  said  ten..,  with  the  n.eans 
and  facilities  the  reduced  state  of  the  stock  will  admit 
at  the  time  of  tho  transfer ;  that  is,  tho  party  of  tho 
tirst  part  does  not  agree  to  add  capital,  hut  to  uso  such 
proceeds  of  sales  as  may  he  reali;5ed  out  of  the  present 
stock— the  proceeds  realized  after  the   ordina.y  ex- 
penses are  defrayed,  to  bo  used  in  making  such  addition 
to  the  stock,  as  in  his  opinion,  is  necessary;  and  then 
as  the  pa,ty  of  the  first  part,  in  his  own  judgment 
apportion   from   ti,.ie  to   time,  the  same  to  cancel  or' 
reduce  m  proportion  tho  amount  so  loaned  the  party  of 
the  second  part  agrees  to  accept  the  premises  and  stock 

change  that  n.ay  have  taken  place   through  sellinL^ 
wear,  and  tear."  °     sailing, 

It  was  also  provided  that  the  plaintiff  should  not 
carry  on  a  similar  business  in  Picton.  .o  long  as  the 
defendant  had  an  interest  in  the  business.  And  also 
that  alter  sulhcient  money  had  been  n  alized  from'"  the' 
aforesaid  sales  to  liquidate  the  note  of  one  Johnston 
(which  was  inclu.le,]in  the  defendant's  claim)  and  the 
current  expenses,  the  balance  should  be  applied  in 
reducing  the  liabilities  of  the  plaintiff  ^ 

The  defendant  went  into  possession  of  the  business 
and  earned  the  same  on.  The  plaintiff  did  not  redeem 
wi  hin  the  four  months,  and  the  defendant  cont  nued 
still  to  carry  on  the  business.  continued 

It  appeared  on  the  evidence  used  on  the  present  an 
phcation  t  at.  (with  a  small  exception)  theTfendant' 
expenaed  the  proceeds  of  sales  after  paying  expetea 
m  the  pu^hase  of  new  goods;  and  also'expendX 
own  money  m  the  purchase  of  new  goods,  and  that  a 
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the  time  of  tl.o  application,  tl.o  l.u.siness  was  of  ..vator 
value  than  wLon  .l.lV-ndant   t.ok  possession,  an'    on 
of  the  ung.nal  stuck  was  still  ..ndisposod  o  .     in  cun! 
Sra.:  t\     ""'^1  ^'r-'  'y  ''^^  .lefondant  I 

Apul  1880,  a  decree  was  nmde  by  wl.ich  the  Master 
a    Jielevjlle  was  ordered  to  take  the  accounts  betwee.' 

he  pla.n  ,ft  and  defendant.     After  the  accounts  had 
been    ded,  and  before   the    M„  tev  had  proce  ded  on 

hen.     e  (the  Master)  held  that  the  defenZ  ^t  oj; 
entitled  to  expend  the,>,..yi^.  on,  and  not  the  procX 
of  the  sa  es    n  the  purchase  of  new  goods,  inc    1  a 
accord.ng,y  the  defendants  clain.  had  b:en  p.d     The 

wouls.      raking  the  figures  as  they  appear  unon  tho 
accounts  filed,  and  nmkin.   ■,  calculation  tL,f.? 

the  basis  that  d.f-        at  wI^^^^^^tH  "^^^ 

1  ^,  ,.  ^  entitled  at  the  most  to 

expend  ,,e  profits  of  the  l,u«i„e„  i„  „e>v  punW 
wluch  I  l,avo  l,„l,l  t„  bo  ll,„  p,.„pe,.  co„,trucL  of  he 
Jeom,,„t  an,,  wl.ich  I  l«vo  „I,owo,I  tor  the  p  ,r '  « 
oicalcuht,.,,,,  at  thirty-throe  and  „„e.third  p„r'^^,.,t 
.t  woul.1  aH,ear  that  the  defendant  had,  hy  tho  end  of 
January,  .«81  been  repaid  all  hi»  clai™  I^ainl  the 
plan. ,«  and  the  bu,ine>,».»     Upon  Ae  strength  of    Z 
mtm™te   the   plaintiff  presented  a  petition   to   the 
Co    ■   „.  whreh  he  askod  that  p„«s,i„n  „t  tho  businea 
might  at  ouco  be  g,ven  to  him ;  or  thai  a  E  eeiver 

rLtiaT'"'^^-  ^'■'M-.ion  „a»  oppoj;; 

Mr.    Arnoldi,   for   nlaintif^'       Tl,^         ^-j-     x 
.counts    shew  that  ^J^^.^  Ctr  p^  ^~ 
He  had  no  right  to  expend  more   than  the  pi^ofits 
m  new  purchases,  and  had  no   right  to  expend  hs 
own  money  at  all,  or  to  improve  the  businL  t  a 
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to  render  the  pUintir,  right  to  redeem  more  oner- 

T'  *■  i      ^'^™  "■"*  •"=  '■*'<  only  the  right  to 

-e  the  proflfa,  the  defendant,  according  to  hfs  „™ 
a  eounts,  ha,  been  paid,  and  the  plaintiff',  entitled  to 
have  p„sse«,„n  of  the  busine»  restored  to  hin,.    It  wa^ 

htself'»  d"t    ""'  '°  '"'"  '"'"*'"'  "o*  -"  -PaS 
the  purchase  of  new  goods,  say  he  has  not  been  paid 
for  the  proceeds  exceed  his  debt  and  the  expenses     In 
any  event  the  plaintiff  i,  entitled  to  a  Eecei™-  be" 

SHtt    At""r"*  *"■'  "-»'  ■■»  increasing  tt 
habihty  of  the  plamtiff,  and   if  he  continues  in  the 


Mr.  A  HoAin,  Q.  C.  for  defendant.    The  Master's 

■w"':  r  ™l'™P-'yS-».    Itwashis  toy  „ 
nvesbgate  the  accounts  and  ascertain  the  position  of 
the  parties,  and  then  report  the  result  andno    «/ 
'-^  result  ba.,ed  on  assumptions  only  '  "'  """^  " 

n,elt'  TW  "h"'  "  «»-=onstruetion  of  the  agree- 
T:^  T.      ^  "proceeds"  and  not  ■■  profits"  is  n,ed 
and  the  defendant  is  expressly  en,powe«d  to  exp  nd' 
the  proceeds.    The  defendant  waa  not  confined  to  thf 

hrcoT?-f  r  *■•'  ^S'^^"™*  ^i  not  provide  t 
the  conduct  of  the  business  after  the  four  monies  thi 

read  together,  and  the  defendant  had   .!,„      ?■ 
apply  the  proceeds  in  either  tov     TO  ""  ^  *" 

that  the  defendant  has  nl^'LTpaid  tlr' Wh  T 
thltst":  '  The';'  ''"  ""-*  »'  ^*  b"  cMnto' 
^mainsof'L'wstocraTdr  ""'-"™"'  ''^ -<"" 
with  proceeds  of  It  of  Tr^  1^^^° th' ''""'T"'' 
-=3  the  plaintiff  gave  the  deSd.  ^    ^^f  S      ' 
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been  paid     It  i,  J»\  *'  «» "dart's  claim  has  „ot 

before  he  can  be  put  out  the  ptlff  tT'''"^ 
yond  doubt  that  he  has  been  paid  rf  T  t'''  ^" 
no  case  for  a  receiver  foTlfu  ^^^  P^^^^^^i^  makes 
business  is  of  ^1  'f?  ^''^''^'  ^^^^^^^  ^hat  the 
no  loss.  ^     '"'  ^"^"*^'  *'^«^-^^°^-  he  can  sustain 


Mr.  Arnoldi,  in  reply. 

secunty  for  four  „„„ths,  ao  a.  to  gte  j-j!'  1  '  "  '" 
tumty  of  repaying  the  advance.  ^^I  ZMoZel^ll 
13  contemplated  tliat  the  business  ,ho„M  .'*"■,  '' 

by^«*„,and  that  ne.  stocks  o„" in  rit  "" 
be  added,  so  as  to  keen  u.>  ih.  h    •  °P^^°"' 

boid.  that ..  the  ,jzz  :Jz;zt^  tt 

most,  to  expend  the  profits  of  ,,  \™.""<=<'.  »'  the 
purchase,."  I  am  notlre  thl  i  T"  "'  "'" 
defines  the  position  !f  the  de  ndan^  H  .7'™'^"^' 
agree  to  add  capital  but  to  use  such  "isoT  7' 
as  may  be  realized  out  of  the  then  sto  k  aft  r  i  '^'" 
dmaiy  expenses  are  defrayed     But  I T  °''' 

he  was  disentitled  to  add'  urthfr  eapit  U  Tj" ,,"''' 
ness  if  he  so  desired     Tl,!.    .       ^        '°  "'"  '""i- 

to  the  prejudice  the  r:Li'roH:'Jr  ""'"  "•"  "" 

l-umtm,  01  in  any  sucJi  way  as 
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to  improve  hina  out  of  his  property.     But  so  long  as 
the  plaintiff  .hose  to  let  the  business  go  on  under 
^W.n's  control,  both  before  and  after  default,  I  think 
Morden  had  the  right  to  conduct  it  as  he  has  done 
subject  always  to  being  called  to  account  by  the  plain-' 
rhe  parties  contemplated  that  the  property  mort- 
gaged  would   be  redeemed  in  four  months;  L     no 
redemption  took  place,  and  thereafter  Morden  appears 
to  have  a.suined  that  Foster  forfeited  the  whole  and 
^..t  he  (Morden  was  absolute  owner.     Morden's   i.ht 
was  after  default  to  have  realized  upon  the  whole  of 
the  chattels  mortgaged  by  sale  en  bloc  after  notice- 
Story,  Eq    Jur.  sec.  1031.     This  he  did  not  do   but 
went  on  with  the  concern  as  before,  disposing  o    the 
s  ock   in   the  ordinary  manner  of  business.     I„   the 
absence  of  complaint  on  the  plaintiff's  part,  I  think 
he   had   a   right   so   to   carry   on    the  busi  ess   and 
depose  0    the  stock  by  sales  till  he  was  paid  1  Zu 
.u.«.ent.  y;  ^-^lOM-sia).     He  was  allowed  to  uL  the  pro 
ceeds  ot  the  business  after  deducting  working  expenses 
n  supplying  new  goods  to  keep  up  the  stock.  ^Ths 
term  could  I  think,  be  imported  into  the  prosecution 
of  the  business  by  Morden  subsequent  to  fhe  defau  t 
Myth  V.  Carpenter  (b).     In  effect  then,  by  proseculn!' 
the  business,  Morden  was  paying  hims  If  io  11  b^ 
means  of  the  profits  of  all  iL  !f  thet iTal t^the 
•substituted  stock  of  goods.     Whether  he  il  ^  in  flj 
or  not,  IS  the  question  for  the  Master  to  asc^^tain     If 
he  IS  paid  in  full,  then  Foster  is  entitled  t   pot"sion 
and  a  re-dehvery  of  the  original  stock  «f;]i  ' 

These  considerations  sujrirest  fl,n+  « 

be  made  between  the  oSal    T  t   ^^T^'""  ^^  ^ 

«tock    pronerly  and   reasonrbt       tl-  "'^"^^"^  '^' 
.    ^yj^uo^^^nably   substituted   therefor 


(")  24  W.  R.  427. 


(i)  L.  R.  2  Eq.  501,  606 
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under  the  agreement  as  I  have  consfniArl  u       a     ., 
stock  bought  by  Moreen  out  onr  I  1  'piW  of^? 

as  he  seems  to  indicate,  by  askinff  that   n   R„ 
should  be  appointed.     No  doubt  fb.  .  ™' 

prosecuting  Z  business  as  he  badorhf""?  '? 
hin^selnn  a  ve-y  emba„.as,in;p'„:ui„t ;«  ?  ?„t 
lesse-ied^^by  the  fact  that  his  accounts '  app:!:  ^t 

unlike  this :    MHet    Vu  pTcXeT"'^  ™* 

rir„prt-r:LtH~n 

by  the  appointment  of  a  Receiver     Tl,i.        "-"""y  ,  ^ 
without  precedent,  and  vvouUI  berthll  eTL" 
without   justiHcation,  for  the  reasons  /me„tio3 
during  the  argument,  as  well  as  others  ind   at  d    ^ 
the  foregoing  remarks.     This  application   i     „,mo  t 
enti,^  based  on  the  certificate  of  the  Master,  which 
I  think  does  not  apply   to  the  manner  of  deaW 
between   the  parties.    There  is  no  evidence  71^ 
spoliation  0    the  chattels  by  the  mortgagee  „r  of  anv 
irresponsibility   on   his  part    which   mi°gh     Ll     Z 
immediate  act  on.    On  the  contn,,.^- 1,„  •   • 

of  a  valuable  stock  of  dru'f  "'^f ;  "^7"™" 
9innnn  „^     i.-  i    .,  ""t)'''   vvortn   at   least  some 

310,000,  on  which  there  is  only  a  habUity  of  $1  300 

I  have  given  my  views,  more  at  large  than  is  perh  *  s 

necessary   but  the  parties  expressed  a  desire  to  hZ 

he  prn^iples  indicated  on   which  the  acc'n      as  lo 

the  stock  are  to  be  taken.     The  evidence  ehe.^^  that 
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V  ah  the  planitiff's  assent  some  capital  was  expended 

If  r  t^' '"^  7*'r^'°^  the^tock  and  also  that  a 
con  derablepart  of  the  old  Foster  stock  is  still  on 
hand  m  specie.  These  two  facts  render  it  perfectly 
p]a,n  that  the  mode  of  taking  the  accounts  suggest  J 
by  he  Master  in  his  certificate  section  thref  (the 
result  o  which  would  be  that  the  defendant  had  been 

tC^se:"^^^^^^^^  ^'^^  ^^""^^  ™-^^  ^^  ^^optecl  in 

The  defendant  through  his  solicitors  seems  to  have 
occasioned  the  making  of  the  certificate  now  in  appeal 
ami  for  this  reason  I  set  it  aside,  without  costs.  ^S 
petition  I  dismiss,  M'ith  costs. 


Pierce  v.  Canavan. 

Mmrjagor  and  mor,jaoee-As.i„nt  of  mortoage- Estoppel- 
hquitii  of  redemption. 
On  proceeding  with  the  referenop  nr^A.r.  +1.     j 
the  heanni  as  reportefrr.  vol  ^x  .^  ptTLrtTu'  ""^ 
by  his  report  found  that  there  was  dufto  ihrpSfft  ill^ 
which  included  a  sum  of  «171  ^9  ««=*    •  ,  P'amiiiii  $1,104.99, 

by  him  to  redeem  """'"  "^""'^"'^  "^  *^^«"it  brought 

whom  the  appellant  claimed-and   m  fW     lu  '  *^''°"«'» 

dants  could  dispute  the  finding  in^l\'lrb::  *"  ^'^  '^'^•^■ 
from  questioning  the  amount  ffund  due  th  r 2  to  h""  ""*" 
».BJarvis  under  whom  they  chimed  »TiT  '*'"^  ^**«°* 

ceeding  being  not  in  respecToftrteTittluo'?'  ''%  ''- 
in.question  m  that  suit,  but  virtually  nmnZ  '"°''*«''«^ 

and  that  therefore  the  rule  as  to  esto'ppT;  traTpSr^"^"*' 

th^:f^f^™^";PI-inthereport 

the  present  appeal  are  cierrTs^edirtL^X^^^^^^^^ 
Mr.  J.  H.  Ferguson,  for  the  appellant. 
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Mr.  ^.  ii;.  iiJoa/.  for  the  respondent. 

ta.y  and   trear„..er  rf  the   mIoZ?      r""'  ''""- 
Building  Sociotv  Intw.      •  P   *"  Pwmanent 

covenanta  with  the  .aidalgnfe  thaJ  t. !     T'""" 

Which  he  arte™.d.  Ld'^thl  ^^VZ^ 
1879,  conveyed  to  the  defendant  OanamI  *    '' 

m  the  month  of  Februarv  1S7S    »       ^. 
formal  notice  of  his  intenHnT/  ''^^  ''''''^  «< 

sale  contained  in  tl  ^or^e  LT""  ^'^  ^^"^^^^ 
-ng  the  money  and  iZeZV^J^^^r:  1 '"' 
The  plaintiff;  it  is  said,  being  u^derthe'r^^'^'' 
that  the  mortgage  had  be;n  pafd  offo  •  that  7"'"'" 
little  if  anything  owing  upon  it  Ld  *^t  ,f "''  ''^' 
Barrett  for  redemption       ^         '     '^  ^  ^^"  ^^'^^'^ 

In  that  suit  it  was  found  therp  wo..  „  i 
upon  the  mortgage  for  plcina,  Td      f^' '""^  ^"^ 
sum  together  with  the  costs  i?thp    ^f  '"''''''''  ^^ich 
The  pkintiff  then  hro  ^h     L^^t^^^^^^ 
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dants  as  successive  owners  of  the  equity  of  redemption 
in  lot  E. 

By  the  decree  in  this  suit  it  was  declared  that  lot  E. 
was  primarily  liable  for  the  satisfaction  of  the  mortgage 
debt,  and  it  anpearing  that  the  plaintiff  had  paid  off 
and  discharged  the  mortgage,  and  it  being  alleged  that 
the  amount  paid  by  the  plaintiff  in  discharge  of  the 
mortgage  was  in  excess  of  the  sum  actually  due  there- 
on, and  the  defendant  desiring  that  an  account  should 
be  taken,  it  was  by  the  decree  referred  to  the  Master 
to  inquire  and  state  what,  if  anything,  was  due  and 
owing  to  the  plaintiff  for  and  in  respect  of  moneys 
properly  paid  by  him  in  discharge  of  the  said  mortgage, 
and  also  what  amount,  if  any,  was  due  to  the  plaintiff 
for  and  in  respect  of  the  costs   ncuired  b"  him  in  the 
suit  brought  to  redeem  the  mortgage. 

The  Master  by  his  report  has  found  that  there  is  due 
and  owing  to  the  plaintiff  for  moneys  properly  paid  by 
j«d.««.t  ^'"^  '"^  discharge  of  the  mortgage  for  principal  the  sum 
•  of  $874.12,  and  for  interest  to  the  date  of  the  report 
the  sum  of  $59.55,  and  for  and  in  respect  of  costs  in- 
curred by  him  in  the  suit  brought  to  redeem  the 
mortgage  the  sum  of  $171.32,  which  sums  added 
together  make  $1,104.99  From  this  report  the  defen- 
dant Canavan  appeals  on  the  grounds  following : 

1st.  That  the  evidence  shewed  that  the  sum  of  $125 
was  paid  upon  the  mortgage  prior  to  the  assignment  of 
It  by  Jarvis,  and  the  defendant  ought  not  to  be  estopped 
"by  the  covenant  of  Jarvis  contained  in  the  assicrnment 
from  setting  up  as  against  the  plaintiff  the  payment  of 
this  sum  of  $125  which  was  mentioned  in  the  surcharge 
2nd.  That  there  was  sufficient  evidence  to  prove  the 
payment  by  Jarvis  on  the  mortgage  of  the  sum  of 
5P500,  also  mentioned  in  the  surcharge. 

3rd.  That  the  defendants  ought  not  to  be  held  liable 
for  any  costs  of,  or  in  respect  of  i.he  suit  brought  by  the 
plamtiff  to  redeem  the  mortgage,  nor  should  their 
property  be  charged  therewith. 
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stood  that  Beale,  wa,  ,),     "'         '"""'*  '"  '"'  "n'fe''- 
tention  now  arte,  llf*-'"  '"  '°  ^'■'"'=''  »«  <=on- 

equity  of  redemption  in  b"tVS  *"'"'?  »"-«y«I  the 

January,  ,874,  (Ui,«VthX  Is^^^  °/  '"?  ''*"' 
veyed  the  eouitv  nf  ,.<.  i        .•  -^ >  ^^^ »,)  Jams  con- 

(registered  25  hMf;    87   )'^:""'^  ^**  «">■.  1«75 

of  redemption  to  'neDkinrff        '"'"''''^'''  '""quity 
1S7-     r  P™"'"f.  ™d  on  the  2^0,  ^f  M 

lS7o,  Jams  conveyed  to    P,V™     ™'^  ■=»'"  o*^ ''V' 
equity  of  ,edemDtio„i„,i.  f'  *"*  Pontiff,  his 

tered%tl.  JunT  187")  o"';^  '^f  °''"'  °-  ^-S- 
(registered  15th  J  W  I's^^"  f/.  "*  ^^'y.  1876, 
defendant  &,(„„,  the' eS 'ff"^  °°""'^°''  *°  "■« 
and  on  the  22nd  Augu  t  87-*  /  T'''"°"  '"  '"'  ^•• 
tember,  1879.)  the  leflndant  oS^  '  '"*  ^^P" 
equity  of  redemption  in  lo  T ,  Z  ,  .""""^"^  ""= 
««,  the  appellant  *^  defendant  CMa.  «^»t 

p-en't  cu:i  ju^  i':Th"  :^  ""t  ^-  ^''-"'  ^^^ 

from  the  report  omi  Ma^t  ImX  J'  °"  ""  ^P^'"' 
estopped  as  a-rainst  th„  ,1 J  .  „  '^'""™  ^onld  be 
disputing  thatireum  oft"?"'  ^^^  "'^™"  fi-°«> 

^y  the  mitg^,  rh:tttT:,«tr  t"' ''""'' 

Fmier,  and  that  a?  p;„,..,   "'.""'^'S'nng  tue  same  to 

»>25wasin'that:i  t  ::r;'n''-  -f  ?«'  -".0 
have  been  paid  before  iZZ  '  ""'  '''''™od  to 

^••^en  the  Lome  r,"^"""""  ^"""  •^'•™«  to 

Master-has  tj  inTh ITatTatT  ""r"'    "^"^ 
deemed  and  paid  off  B,,lTl  '''"'  '"'""S  re- 

in this  suit  to  stand  ^Cf/,",  ™"'  ''  ^  ?'»'■"'* 
".is  estoppeUnd  that  f^    f  i  XtoT^ '  '» 
Ca«t,a«  derived  their  title  fr'n  "ttif T.  "  "'"' 
way  as  fierce  had  done  as  to  the' oth:  ^  ty"": 
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also  estopped  from  disputing  the  same  fact  or  statement 
ot  Jarvis,  and  in  this  way  he  disposes  of  the  question 
raised  respecting  tliis  sum  of  Si  25. 

It  was  contended  by  counsel  that  the  estoppel  in  the 
suit  oiI\erce  v.  Barrett,  was  not  proved  in  the  Master's 
omce.  Ihis,  I  think,  even  if  it  were  so,  is  beside  the 
question.  The  decision  was  binding  upon  the  Master, 
and  is  binding  upon  me  in  the  same  manner  as  a  de- 
cision of  this  Court  in  another  case  upon  precisely 
similar  facts  would  be.  So  far  then  as  the  decision  on 
this  point  in  Pierce  v.  Barrett  goes,  lam  bound  by  it, 
tor  the  facts  were  the  same  facts. 

Counsel  also  argued  that  there  was  no  privity  between 
/arm  and  the  defendant  C.  ,avan ;  that  at  the  time 
ot  the  assignment  by  JarvU,  he  was  not  the  owner  of 
the  equity  of  redemption,  and  that  the  defendant 
Canavan  did  not  succeed  to  the  identical  estate  that 
Jarvis  had  On  all  these  points  I  think  I  am  virtually 
bound  by  the  decision  referred  to. 

It  was  also  urged  that  there  was  no  privity  between 
the   plaintiff  here  and   the  society  to  whom  Jarvis 
assigned  the  mortgage.     If  the  plaintiff  succeeded  to 
all  the  rights  of  Barrett  (which  I  think  he  did),  then  I 
am  also  bound  by  the  same  decision  as  to  this  conten- 
tion.     Cot  .sel  further  contended  that   the  evidence 
shewe.l  that  the  statement  by  Jarvis  re..pecting  the 
$oOO.  was  a  mistake,  and  that  for  this  reason  there 
was  no  estoppel.    I  do  not  think  the  evidence  shews 
that  It  was  such  a  mistake  as  would  have  that  effect 
If  a  mistake  at  all.      The  authority  relied  on  was 
Brooky  Hays  (a);  but  the  mistake  in  that  case  was  not 
a   all  like  what  is  said  to  be  the  mistake  here.     The 
Master  0    the  Rolls  there  said :  "  The  true  meaning  of 
the  recitals  is  this :  *    *    *  We  have  retained  what  is 
necessary  for  the  payment  of  legacy  duty,  and  all  that  is 
necessary  IS  £19.8.*    *    *  That  was  a  simple  mistake 
of  fact  common  to  all  parties." 


(«)  L.  E.  6  Kq.  25. 
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I  think  aucha  raistoke  „,„<!„  by  an  executor  vcv 

<l.ff  rent  ,n  k,n,l  fron,  the  mistake  contended  for  he  c 

It  was  further  contended  tUt  there  was  no  estonnei 

bceau»o  the  suit  is  not  founded  on  the  samrdee  1  t|  at 

conta,ns  the  alleged  estoppel,  and  that  this  co,     „  io, 

can  P.--a"  -!«•»"'  <i-l>uting  the  correctness  of    he 

^ec,s,on  ,n  P.c„<,  v.  Barrett,  for  there  the  suit  wa^ 

brought  upon  the  mortgage  in  the  assignment  oj  whTch 

wascontamed   the  alleged  estoppel.     ThcJcan  be  n! 

reasonable  doubt  that  the  w'il  that  a    esto»e  " 

m  which  the  fact  ,n  question  is  stated;  and  that  in  1 
CO  a  oral  action  or  proceeding  there  is  ;ot  ant  o  "  ^ 
But  ,n  .ny  „p,n,o„  this  is  note  suit  upon  such  a  II 
Wal   matter.     The  rignt  of  the  plaintiff  when  he" 
redeemed  the  mortgage  and  paid  Bm-vM  „/„      > 
stead  i„  Barrett's  position,  and  havf  ^t:^'  ™  '" 

tha    fhi!       f  I   ™  "''"""y  "PO"  ««se  r  o-hts 

appear  tha   the  mortgage  in  question,  and  the  a,  iin 

plaintiff,  rights,  andU^k  Zy  ^  t"  ■"■   "'  ""^ 

warfflt:r::?drc:t;:rr  ""^'  *"  «■- 

«500  mentioned  in  the  surSal  Th"T".'  "'  '"" 
that  in  his  opinion  the  evidenTgoes'  f^^  Z 
the  evidence  did    n  the  formpr  ^m'f   p-  „   *^'^» 

where  he  held  it  insufflci'rt^' !"  t;th;:ill  T"''' 
»e«t.  and  his  holding  was  upheld  ;ae  a  Sl^ 

I  have  perused  the  evidence  hpnrJn        ^^^J^^^^^"^^- 
with,  I  think,  the  greatest":rd1n°^^^^^^^ 
have  not  overlooked,  or  neglected  Exhibit  2  in    h 
evidence  of  Mr.  Jarvia  about  which  ThT  ^^ 

tion  during  the  arcrumcnt     T  7  .  ""^^  '°"*"'^- 

o     «  cir^umcnt.    I  have  considered  it  with- 
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out  reforence  to  any  former  finding  upon  it.  and  I 
think  that  the  most  this  evidence  shews  is,  that  there 
was  a  payment  of  S500  n.ade  on  the  2nd  July  1874- 
that  ,t  was  made  throuu^h  the  solicitors  of  the  company' 
and  that  it  was  on  account  of  Mr.  Jarvis's  indebted.' 
ness  generally,  which  wa.s  a  large  sum,  somewhere  in 
the  neighbourhood  of  Sl(),O()0;    that  even  if  parr  of 
this  M)  rmght  ultimately  apply  upon  the  mortgage 
in  question,  it  is  not  shewn  what  part  would  so  apply 
nor  does  it  anywhere  appear  that  this  money,  or  any 
part  of  it,  was  ever  applied  either  by  Mr.  Jarvis  or  the 
company  upon  this  mortgage.     The  letter  of  Olasscott 
of  the  20th  October,  1877.  was  evidently  written  in 
answer  to  an  inquiry.     He  does  not  profess  to  have 
l^acl  any  personal  knowledge  of  the  matter,  for  he  says  • 
No  money  appears  to  have  been  paid,"  &c.  The  letter 
doubtless  was  written  from  information  derived  from 
the  books,  and  Mr.  Frazer  s^ys  the  books  did  not  shew 
auy  application  of  this  money,  or  any  part  of  it.  to  this 
or  gage.     G^.,,otfs  reference  (to  the  $125.  appears  to 
c  to  have  been  occasioned  by  the  inquiry  made  of 
Imr,  and  he  virtually  says  that  he  knows  nothing  of  it 
so  that  this  letter  even  if  Glascott  could  bind  thf  com- 
pany  by  a  statement  made  in  this  way,  does  not  help 
the  appel  ant.       d.  not  think  that  the  evidence  of  Mr 
Jarns  taken  either  by  itself  or  in  connection  with  The 
other  evidence,  shews  either  the  payment  of  this  $500 
on  account  of  this  mortgage,  or  a  satisfaction  of  the 
mortgage  which  appears  to  have  been  contended  for 
I  think   he  evidence  not  nearly  sufficient  to  estabUsh 

stated  in  the  second  ground  of  appeal,  and  I  do  not  see 

t^ntj!r^^°"^^^--^-^"p-itoth:i-: 
00^  irxxrijs  srti-- 
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action  at  law  '    --^cover  thoan  /.^o*.        i    -^    i 
to  si.nnnrf  k:  :  ^'^*"' ""''  ^'*^'^  authority 

to  support  his  coutontion  that  such  a  ca«e  was  Jt 
made  o,it.     I  do  ,.ot  think  this  tho  correct  viZ     t7 

11        ,  r^         moi-tgago  debt,  interest,  and  these 

and  u,*n  the  mortgage.  Hitherto  no  personal  „rrl„r 
« -ought  again,t  tho  appo„,„t.  The  n.ortgZ  „o„t 
Pla  n'tiffT  ""  "  r'"*"  "P""  "-^  '"""'» '"  f-o'uV  fZ 

rff::r^tt:::^hI:^:^rt„r: 

&".^to  be  added  to  his  mortgage  m°o„..,.  and  ne  . 

half  oftlT"?"'  ?"  '"""^  '"  '■^''-'1'"™  i"  «n»  -™». 
naif  of  the  land,  emhraced  in  the  mortgage,  Hied  his 
b  11  to  redeem  the  mortgagee.    I„  that  .suit    he  , nor 
gagee  s„ceeed,.d.  and  I  think  there  can  he  „o  do„b; 

tha    suU  Ttf '"  r  """*"  *"  """  *»  -'    o 
UDon  tP       ?       '"°''«°«''  '^*'  *"<'  »'"■■<»"•     Then 
upon  the  reden.ption  taking  plaee,  the  respondent  t! 

eame  entitled   to  Ba.««.;  r^ht  in    r  sp^cJ  „f  ,v" 

inTn'e-ot^  '^'  ^"^""''^  ^ '-^-nreld"  et  "r' 
m  some  other  way,  forfeited  it.     There  i.s  no  ehar«  ,,f 
fraud  made,  and  the  Master  has  f..u„d  th.?,^^ 
were  reasonably  incurred.     I  c  n™t'    ^^rtt 

claim  against  the  land  *°  *'  "-"^Po'^-fs 

ownTof  tt  e    TT'T  "'  "'■  '''•"™.  *«  then 

rz:Ve  vS-°  d'T"" '" '"'  ^-  ^^' 

.csp^nduui,  and  Mr.    Uaaton—m&y  not 


S» 


I   '■ 


■i"   ?    * 
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haTo  then  thoi.ght  that  thoir  rights  a,s  botwoen  them- 
aelve.  wore  what  they  have  been  doclarod  to  be.  hut 
this  does  not  appear  to  nmke  the  matter  ditferent. 
Mr.  Cmton  s  letter  of  May  the  7th,  1879,  says :  "  Kindly 

ot  the  13th  of  the  same  month,  he  asks  for  full  details 
of  what  was  being  done,  and  speaks  of  an  opinion  aa 
to  go.ng  on  with  the  appeal.     His  letters  ol   May  th. 
19th.  and  28th.  1878,  also  shew  the  position  he  occupied. 
He  and  the  respondent  were  both  of  the  opinion  that 
J«dff,.nt  the   «uit   would   be   successful.      Barrett   was  about 
proceeding   to  recover  his  n»oney.  and  the  suit  was 
brought  to  resist  his  claim.     I  cannot  say  that  the 
Master  was  in  error  on  this  point,  on  the  contrary  l 
think  ho  was  right.  ^' 

The  result  is  that  the  appeal  is  dismi.ssed.  as  to  all 
three  grounds,  and  with  costs. 

During  the  argument  I  was  refeired  to  the  case  of 
TheGerieral  Finance  d-c.  Co.  v.  The  TAherator  Perma- 
nent  Benefit  Society  (a),  on  the  question  of  Estoppel 
For  reasons  that  I  have  stated,  I  am  not  in  a  pos  tLn 
to  consider  the  effect  of  it. 


(a)  L.  R.  lOCh.  Div.  15. 
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AUmoii}/. 

$0.00,,,.....  th    ev  .lenc     o'f     ;:   'TT''/^  ."'   """"   *'''''   *« 

uLi^ ::;  ^:  s:  ^  'zz  t"  r  r  r^' •-  ^^'"« 

with  the  roiw.rt  ,.f  the  ^[   ,.        ,        iJ      '^       """''  *°  '"**"^*" 

P«i.l under  Inch  r  ,.^    t      ^  ^'^l  t'  '"""1  "'"'  ""'  *'««" 
tion  .  K„f  ,.u  .     ;  a'Khteeii  months  w  thout  ohiec- 

Mr.  i)o/tf /-^y,  for  the  petitioner. 
Mr.  Afos8,  contra. 

ed,  p.  4o0;  were  referred  <,,. 

to  have  the  amount  ot  alimony  payable  by  the  defen- 
dant to  the  plaintiff  reduced. 

The  petition  of  the  defendant  states  that  the  decree 
was  pronounced  on  the  27th  day  of  September,  1879 
that  It  was  referred  to  the  Master  at  St.  Thomas  to  '""^""• 
ascertain  the  proper  amount  of  alimony  to  be  aUowed 
and  that  the  Master  in  January.  ISSO.fiLd  the  amount 
^t  $27  per  month^_tha^th^  j,,,  ,^^^  ^^.^ 


'^   Hi 


(a)  2  Phil.  40. 
(c)  1  Sw.  &  Tr.  90. 
(e)  10  Gr.  320. 
6~V0L.  XXIX  GR. 


{t>)  2  PhU.  95,  109. 
(d)  7  Gr.  109. 
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the  alimony;  and  that  there  is  now  none  of  the  same 
in  arrear. 

The  petition  further  states  that  the  amount  is  too 
large,  and  that  unless  the  sum  is  reduced,  the  defen- 
dant will  be  unable  to  keep  up  the  payments. 

The  real  property  of  the  defendant  is  then  referred 
to  as  being  a  brick  house  and  a  small  frame  house 
situate  on  a  lot  in  the  city  of  .St.  Thomas,  on  the  west 
side  of  George  street;  and  ten  acres  of  farming  land 
on  the  Edgeware  road,  in  the  township  of  Yarmouth  • 
the  property  in  the  city  being  worth  $1,600.  and  the' 
farming  land  worth  $600.  Statements  are  then  made 
as  to  the  rents  and  taxes  cf  this  property. 

The  defendant's  personal  property  is  then  stated  to 
consist  of  a  mortgage  on  which  there  is  unpaid  the 
sum   of  $75-    the  sum    nf   «9iq  j        •     . 

'  ^^^^   °"   deposit  in  the 

fn'tl     Z  T?"  """''  ^^'^"^'  Company;  and  $450  stock 
m  the  St.  Thomas  Gas  Company. 

ju.       .       '^^^^  ?^*'*''''"  ^^"^  '*^*'''  ^^^^  *he  defendant  is  seventy 

IT^'^'r'  ''  r'^'^'^^'*'^  rheumatism.  arLt 
enfeebled  by  age  and  hard  work  as  not  to  be  fit  or  able 

to  work  longer ;  and  that  he  has  not  been  able  to  earn 
since  the  making  of  the  decree,  more  than  eight  or  ten 
dollars  per  month.    The  decline  in  the  rate  of  inter! 
est  IS  stated,  and  the  petitioner  says  that  in  consequence 
of  his  being  unable   to  ;ent  his  houses  more  advan- 
tageously, and  of  the  diminution  of  his  personal  estete 
m  paying  the  costs  o.  this  suit,  and  in  keeping  up  the 
monthly  payment  of  alimony,  as  well  as  by  rLon  of 
his  age  and  enfeebled  health,  he  is  unable  fo  keep  up 
he  par.ents  of  $27  per  month  to  the  plaintiffranS 
the  prayer  is,   hat  for  these  reasons  the  amount  of  the 
ahmony  be  reduced  to  such  sum  as  may  seem  proper 
and  as  ...e  petitioner  may  be  able  to  pay  ^    ^ 

This  pe^tition  is  verified  by  the  affidavit  of  the  peti- 
tioner, and  supported  by  the  affidavits  of  John  it 
-..6^  a^econd  affidavit  of  the  plaintiff;  JZLo} 
Albert  Grouse,  Hira.^  Comfort,  Oeorye  sJ2:^t 
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f^^--ffl>o,-,ick  Henry  nornton.  Oliver  Cruise 

present  amount  of  alimnmr  ..^a     x  •    i  .  ^  "^  ^'^^ 

Th.     x-x-      .      aurnony  and  retain  his  property 

and  raiment,  if  the  amount  of  thf  i         ^     P''  ^°°^ 

d^cedhyanyeonsider^rsl^lLf^^^^^^^^ 

and  beheves  that  the  real  and  personal  property  of  he 

petitioner  are  worth   about  86,000,  and  many  othe 

things  tending  to  shew  that  the  petitioner  is  of  abn  tv 

to  pay  the  alimony  at  the  present  amount  ^ 

CntlTT        r'^'^'^  ^'  ^^'^  '-'^^  *he  affidavit  of  Dr 

Corks,  the  medical  attendant  of  the  plaintiff  ,!!. 

that  she  is  wholly  incaml.lp  nf  I  i        ^^^'''^'^'  ^^^^'""S 

that  thp  «97  r.        "'''^P^^^^  of  taking  care  of  herself: 

tliat  the  $27  per  month  is  a  small  allowance  for  h^r 

maintenance  and  support    and   fl.nf  .^^'''1  *°V 

TD-av..  +^  A-        .•       "WJO",  and   that  if  her  daughter  J«dsment 

the  ™,  f  p^„„4re, r^  ztror« ,;:': 

perty  of  the  petitioner  in  St.  Thomas-  th»t  i.  1,7       . 
during  the  last  three  year.,  decreZri'n™    e  b'uTth: 
t  ha,  mcrea^ed  a„d  i,  „o«.  of  the  value  of  82.500 

perty  there  that  has  been  sold  (or  a  larger  sum  •  that 
he  Knows  the  circumstances  of  the  family  and  that ,. 
h.s  opinion  the  S27a  month  is  a  sma  1  a,  Want:  fc 
the^supFort  of  the  plaintiff;  also,  the  aiKdavit  of  Dr 
W«.,statmgthat  he  knows  the  petitioner  and  ha^ 
been  comulted  by  him ;  that  ho  is  afflicted  with  Xw 
rhe„ma„sm,  but  that  it  is  not  of  a  serious  Jture  and 
ought  not  to  incapacitate  him  from  doing  a  mofcate 
days  work;  also,  the  atHdavit  of  /f«v,i,  ffo,4  ": 


4» 
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it'ttt  °^  *''\'"^"''^'  '""'"8  *at  >,l,o  ha,  for  the 
last  th  ee  years  been  comtontly  employed  in  nur^in^ 
and  takmg  care  of  the  plaintiff;  that  she  reoeiveTnf 

that  the  S27  per  month  is  intri.sted  solely  to  her  ■  that 
*e  disburses  it,  and  that  it  is  wholly  oianste    In  the 
marntenance  of  the  plaintiff  and  he,-self;  Ind  that  a 
shor   tun,,  ago  she  had  a  conversation  with  her  fatter 
and  that  he  then  stated  that  he  was  w„rlcin!,tea  Mv' 

fan  and  that  she  then  asked  him  regardin,,  hL 
health,  and  he  said  he  enjoyed  good  health.  onlTtte 
he  was  shghtly  troubled  with  rheumatism 

otoZTtlrl  T"^!  *'"  P''«"°"'»"  affidavit 
ui  iTvorge  Hard,  stating  that  he  is  w«ii  «„       •  ^   , 

with  the  petitioner,  and  knows  that    eU   hZr 'of 

Sefr"^'"  ''■  ^'•"■"'^  of  considerabnif 
besdes  personal  property;  and  that  a  short  time  a^ 

JM„.n,,  f! ''^  "  conversation  with  the  petitioner,  who  then 
told  hin,  positively  that  he  had  received  koOO  IT 
England,  on  the  death  of  a  reh.tive  of  h' "wtresM^ 

The  petitioner  was  cross-examined  unon  hJ«  »«  i     -x 

h^i;^:rdit^''"rr""^"^^^^^^^^ 
ever  iidnrhe''hjt:::err£tt"t;"''''"^ 

™nt  and  that  of  Oeo,,.  b:^</L  t"  rct'^roir 

Skedt;  murr:rh"e  h':  "^""""^^  ™  »■- 

plain  It  or  to  shew  how  the  feof  i!  !      ^"^ 

^athatthepetS::i;sr:-r:r.^ 

log  h,s  mortgages,  we,,  the  result  of'a  waTt  of  wt 
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ledge,  and  a  proper  appreciation  of  his  no.if^'nn 

nece&bdiy  tor  the  maintenance  of  his  wJfo  .,  i,  •  •  Y 
and  unable  to  take  care  of  herself  an7Z  V"^ 
is  wholly  uncontradicted.  It  i,  o'nlv  „1  '■  t""" 
months  since  the  Master  n,ade  h  s  L^asT  T 
proper  amount  of  alinrony  to  be  allol  andpaW 
Th  -■  port  w„s  not  appealed  fron,,  and  I  think  I  mu  t' 

that  his  pe.s„nal  Proper  vhl^inJb'';™"''  ^5" 
by  the  payment  o'thi  Itf  Zsrwhi'h'1 
have  been  for  the  n,„st  part,  if  noUlt  „  hl^^Zd 
before  the  making  of  the  Master's  report  IndTv    h 

2zi  ^T^'-f-y:  n.^  -c: «... 

fliptino-      TV,  .         i^'^P^^'^y.  IS  seriously  con- 

the  £.00.  and  hfs  anC  r^e  int tllXf^" 
»»rtgages.  After  having  reJthe  rffidav  tTn  Ithan 
once  and  g.ven  the  application  some  anxious  consMer^ 
t.on  .  have  arrrved  at  the  conclusion  that  underaU 
the  cu-eurnstances  my  duty  is  not  to  interfere  wUh  the 
alunony  as  rt  ,s  at  present.     Under  such  a  co  m  t  o f 
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tetaony  regarding  matter,  so  very  material  to  the 
appheafon  and  the  other  eircumstanca»  that  we^h 
more  or  te  agamst  the  petitioner,  I  do  not  see  my 
vvay  to  any  course  except  to  dismiss  the  applicatir 
and  the  d,smi,sal  must  be.  I  apprehend,  wiZo^  ' 
Thinking,  however,  that  there  may  have  been  a  want 

a-n  aetual  and  fatal  frailty  in  his  case,  I  desire  tot^v 
hat  the  result  of  this  application  sh  „,d  not   n  mv 

dSh ■      '""■"t"'' *° ^' '-  ""^ -""-con  We 
nie    " '"  "'  '"'""  "''P''^^''™  ""^  "^^y  ^  advised 


Platt  v.  Blizzard. 

Specijic  Performance-Misvepresentathn-CoBts. 

induced  to  enter  LoTttvcer.  ^"'"'"'  ^'^'  *'^^*  ""'  ^^^^  been 
tiff,  but  which  he    ntiel^^^^^^^^^^^^  *h«Plai«- 

reported  that  a  good  SL  w  s  Zr"""'-  ^^^'^^^^'^  *^^  Master 
on  further  direcrons  olreTthe  tl  tTbe"  'JVt^'  ^'^^  '^^-« 
notwithstanding  that  the  bill  c  „tained  c  rCin  sf  'f"'^'^*' 
It  was  alleged  were  not  true,  and  had  nof  I  '*^*^'"^'^*«  ^^ch 
being  of  opinion  that  such  statelel  hi  !?  ^""''"''  ^'^^^""'^ 
ing  upon  the  case,  and  that  Hi  w  ,  Tt  '°^  ""'^^''^^  ^^^- 
without  reference  to  the  .ueln  of  ^^  '"  '"°  '^"^^^-^ 

Motion  for  decree  for  specific  perfori«ance  fr^  fh. 
purchase  and  sale  of  lands   nnrli.  +1,  *"® 

stated  in  the  judgment  ^'  circumstances 

Mr.  il/oss,  for  the  plaintiff. 

Mr.  Tf.  Ca..se?s,  for  the  defendant. 

JnneSOth.         FERGUSON,  V.  C— Thp  hill  Jn  +!,• 

the  specific  perforn  ancenf  '  '"''  '''^'  ^^'^  ^^v 

Judgment.    ,      ^     ""^  penormance  of  an  agreement  for  th^  r. 

chase  and  sale  of  land.  ^®  P"^" 
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The  defendant  by  his  answer  set  up  certain  nllp.  a 
misrepresentations   of  the   pkintiffL       J\     ^ 
induced  to  sign  the  a^re  n.ent      Th      ^'^  ^  ^"  ^"' 
plainly  that  t,^  clefendt^^hrdtfusl^^^^^^^^^^ 
agreement,  and  that  this  was  thp  c^JlTT^ 
for  so  doing,  and  submitteHha   th  Ifntif^^  ""'" 
cause  at   (Jobourg,  in  Amil  isro  „  i  fe  "^  uie 

™u„eecM„  the  piainMffll,™    ;:4X:  ™  ^ 
usual  referenpp  tn  fV>«  nf    i.  '»  ^—i  t«ere  was  the 

thesubjerof  heeotr  r^^^^^^^^    ^^e  title  of  the  land. 

questioi  of  costs  wer  "trfe        Tlfe""'""'^  '"'  *'^ 

before  the  Court  on  fZT    f-  ""^'^  ''''^  ^^'^^^ 

i^iie  v^ourt  on  further  directions      Thp  M««f 

has  reported  that  a  good  title  to  fbp  i     i 

shewn  in  his  office  and  I  ^^""^^  "^^^  ^^^t 

ofthedefenrntLTthe  :::rr'^"r  ^"  '^'^^^^ 

he  is  entitled  to  the  col  of  the  c^u  e^'S"  'f  '^'' 
that  the  question  of  costs  is  ^h7  '  ^'^"^'^^^'^ 

which   there  is  any'^erenc       It^:"  'V'Tf  ""' 
behalf  of  the  nlaintifT  TT^t'  contended  on 

matter  other  than  the  nuesHon  nf  ZT  7^  ,*^''"'  * 
plaintiff  has  aneceededtd  the  IfTr""'"  *' 
failed,  the  plaintiff  is  entitM  to  th  T  ?'  ™*™'y 
On  behalf  of  the  pWntTff  t  .'S'*'  ■;'  "■"  "='""«'• 

.sal.o*to»  on  Decrees,  129?  Id  fsirThrd/"' 
dant  relies  on  the  rule  as  ,t»t„l      ,,'"'■     ^''^  '^^fen- 

P.180,and  theease:':h::X:dt'"'"  "'"'"''''■ 

the  ease  of  ,S/„„™  vC«-t'^ln.  .1"'° '''*'"'' '■" 
i"  appeal  (rf),  as  the  pope  ru  e  fn  t  'V  '""'  "^ 
present  one  that  is  °  T  ,  .  "^  '^^'^  "»  "» 
the  costs  ^i  ,t  '    %     ?  '^'""*°«    ^'"'  *aU  pay 

wie    costs    ot    the    suit    the    Court    in..uf    ■         •        , 

whom  and  by  what  the  Hti^a^on  w  '"'^"•''  ^^ 
j;_______J^^«Jitigation   was  occasioned." 
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(a)  14  Gr.  701. 
(c)  8  Hare.  70. 


(/')  27  Gr.  434. 

(<^)  3  Mc:ti.  &  G.  725. 
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And  the  learned  Chief  Justice  also  .uotes  dis  lan- 
guage of  Lord  Truro,  in  the  oa.e  in  appeal:  With 
rega^-dto  the  costs  oven  suprv-  Ing  that  a  good  title 
was  not  shewn  txll  .!.,  attest.!  opy  of  the"  lease  of 
1810  was  left  m  tiie  Master's  oflice,  T  agre>-,  *  ♦ 
«.at  the  same  kind  of  lit:;ration  wo.id  h  tve  ansen  even 
It  this  lease  Lad  been  produced  before  the  'liing  of  thf^ 
bill  ar.J  that  therefore  the  plaintift'  is  entiU.  d  to  the 

!:::  i  1    1  ""''■"     l'^^  '^'''  ""''  '""^y  -"^horities  to 
prtciaelj  \he  same  otJiict. 

nl^r-''^^''^^"  'V^'  '^''  ^^^^«  meI.annotbut 
tlimk.,.p-.un.  beyond  reasonable  doubt,  that  the  iiti- 
gaucu  l.as  been  occasioned  by  the  refusal  by  the 
defendant,  for  the  reasons  that  he  states  in  hi.  answer 
to  cany  out  the  contract  that  he  had  entered  into  His' 
contention  is  plainly  stated  in  his  answer,  and  "in  it 

fr   ?;•    .  ^'°^  '^'  ^^^^'"^"^^  «^"««d  the  litigation. 
In  th,s  htigation  the  plaintiff  has  succeeded,  and  is  in 
Judgment.  ^Y  opmion,  entitled  to  the  costs  of  the  cause 

It  vv^s  argued  on  behalf  of  the  defendant  that  the 
plamtiff  had  made  certain  statements  in  his  bill  which 
were  not  true  and  were  not  proved,  and  that  for  this 
reason  he  should  not  get  the  costs.  I  have  examined 
thxs  part  of  the  case,  and  am  of  the  opinion  that  ueh 
statements  did  not  make  any  material  difference  in  the 

The  plaintiff  is  entitled  to  the  general  costs  of  the 
cause,  including  the  costs  on  further  directions 

The  decree  will  therefore  be  as  asked  by  the  plain- 
tiff  s  counsel,  there  being  nothing  but  costs  in  d       Z 

If  there  are  any  such  costs  as  are  mention^  d 

referred  to  in  the  last  paragraph  of  the  ^udf^     ,t  i„ 
Haggart  v.^'    :.kenhush  (a),  the  defend         .     ,   be 
entitled   o  th.  :  ,.nd  to  set  them  off  again.    M  plain 
tiff  s  costs.     I  am  not,  however,  aware  that    l.tZ 
anycosts  of  this  character.  "  ^o  are 

(«)  14  Gr..  at  703. 
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Young  v.  Ruber. 
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InJunctlo„-I„fant'>,  rU,ht.  as  ccpartner-Parties-A, r 

^^"'^^—-^(Jdrng  parties. 
m  a  8uit  by  an  infant  partner  aeain«f  i,- 
solution,  receiver,  referenee.T  a^ter'T""  I^'^^-g  ^- dis- 
dunng  the  taking  of  the  aceoun  ^L/^Z  '  *^'''^^  ^'"'^  ^^">-«.  and 
tmuance  of  the  partnership  Cm^^ZZCT"""'^' ''' ' ''^^ 
ored.tors  of  the  iirm  obtained  XL^  I'f  Purpose-oertain 
against  the  partner  of  the  infant  uh"w  1  .'^^^''"tions  at  law 

proeeedings  until  the  sheriff  C'^eit/^,'^"*  "'^"""^^  of  these 
whole  of  .  -.e  partnership  property  '"'  "^^  ^''°"*  *«  «^".  the 

^etd,  on  motion  for  injunction   +),„;  *i- 
within  the  provisions  of  RS  O  ct    .9,'"'''"^'  **  ^*^  ^««  "ot 
should  be  restrr.ined  ^^  """•  ^'  ^"'l  that  the  sale 

perty  under  executions  a^aL  ?  P-I'^orahip  pro- 
of the  alleged  co-paleThr  tL' P^f  ™' "-""'^^ 
William  John    Young,   by  L  nt,    ,  ■*?  ^^"^  ^^  ""^ 

a  brother  of  the  ^^  T  It  ^f  rrr"^"  ^°-^. 
.hip  in  the  grocery  business  at  tZ  Zt  h' dt"" 
m  existence  for  some  month,  1,..  ■      ^  ^•> 

and  his  brother  James  wl  H,  ^   T'"  ""'  I*'""* 

that  the  Piainti/ht:i:rt  r  Itr"'"'-'^^'^ 
ne,.hip   under  the  name^  of  Ut?i    y  "^"  P"'' 

omed  between  the  defendan*  and  th^rth^  "" 
dissolved  in   April    issn    t,    ,i  .   ™'  ™''  was 

defendant  ^.  A  roll  /  ,*"  'f "'™'"  "f  «>e 
ftrnied  between  the  Zntiff  Tf!:  ^"'"^■^"P 
Jl^l.,:  under  the  name  J'^^ /^'  ".r"^"' 
charged  the  defendant  Hube.  Zll[  ^"^  ^''«  «« 
not  cai^ying  out  the  V^r^l^C^Z^,  °*T"""' 
misconduct  as  a  parfcLr  Jn  ^Sreeinent,  and  with 

of  the  m™  to  hisCn  „  :.ThrTT  ^'^  "^-^y« 
7-voL.  XXIX  GR.  ^     "     ' '  ^*^^ms  no 
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cash  book;  and,  on  these  and  other  grounds,  prayed  a 
dissolution  of  the  partnership,  the  appointment  of  a 
receiver  of  the  property,  and  a  winding  up  of  the 
busmess  of  Ifuber  .i-  Young,  and  Bubcr  d;  Co.,  under 
the  direction  of  the  Court, 

The  bill  was  taken  pro  con/esm  against  both  defen- 
dants. The  decree  made  on  the  2nd  February  1881 
dissolved  the  partnership,  ordered  a  reference  to  the 
Master  at  Berlin  to  appoint  a  receiver,  and  take  the 
partnership  accounts  of  Iluher  c£-  Co.,  and  directed  that 
the  partnershij)  debts  should  be  first  paid  by  the 
receiver  out  of  the  estate.  Further  directions  and 
costs  were  reserved. 

The  cause  (July  20th  18S1)  came  before  the  Court 
on  a  motion   by  the   plaintiff  for  an  injunction  to 
restrain  Messrs.  Reid,   Goering  S  Co.,  of  Hamilton 
wholesale  grocers,  and  the  sheriff  of  Waterloo    who 
had  advertised  the  sale,  from  selling  the  whole  of  the 

3t.te.ent.  ^^^T^l  f''^''^^  ^^  ^''^''''  ""•^^^-  *^«  executions 
which  had  been  issued  out   of  the   County  Court  .f 
Wentworth,  and  the  Court  of  Common  Pleas  respect- 
ively, a  the  instance  of  Held,  Goering  &  Co.,  on  iudcr. 
ments  obtained  by  them  against  the  defendant  Hnher 
individually.     The  motion  also  asked  the  appointment 
If  necessary,  by  the  Court  of  a  receiver  of  the  part- 
nerslup  effects,  which  was  then  in  the  custody  of  the 
sheriff;   and   that  the   sheriff  should   be   ordered   to 
deliver  up  possession  to  any  receiver,  who  had  been 
or  might  be  appointed,   or   for   such  other  order  as 
might  .seem  just.    No  mention  was  made  in  the  notice 
of  motion  about  adding  Reid,  Goering  &  Co.,  as  parties 
to  the  suit. 

It  appeared,  from  the  affidavits  filed,  that  the  plain- 
tiffs solicitor  had,  on  the  26th  of  March  pz-evious 
taken  out  a  warrant  for  the  appointment  of  a  receiver' 
and  served  it  on  the  defendant  Huher;  and  that  the' 
atter  not  wi.shmg  a  receiver  appointed  on  account  of 
the  consequent  injury  to  the  business,  promised  and 
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agreed  with  the  solicitor  to  do  anything  in  hi,,  power  to 
avert  l,a  proeeoding.  It  wa,  thoroupo„VedU  1 
the  »o  ,c,tor  and  //„,,„  that  the  partnership  !,„»  ,e  " 

the  date  of  the  d,«,lution  hy  the  Court,  on  the  san.e 
erm,  as  l^efore,  in  so  far  .,  the  origina  pavtne,^^ 
agreement  was  concerned;  that  the  defcndan    sh 

ho  should  do  Ins  utuioat  to  a.,sl»t  in  windin-  up   the 
buH,ness.  under  the  decree,  to  the  satisfacti^nTf  hi 
co-partners.     The  taking  „f  the  account,   was   then 
proceeded  with  in  the  Master's  otBcc,  but  owilrto  the 
absence  of  an  .n.portant  witness,  was  not  compLed 
before  the  co,„n,„neement  of  the  long  vacation.'^  The 
defendant  Haber  it  w.,  alleged  had  not  acted  in  .0  d 
faithm  earrymg  out  the  agreement  forthecontinuC 
of  the  partnership  business,  but  the  first  intin,at"on 
wh,ch  ether  the  plaintiff  or  his  solicitor  ha    o,  ti:" 
being  anyth.ng  seriously  wrong  wa,  on  the  7t     o 
July  when  the  sheriff  seized  the  stock-in-trade  in  the  »—- 
rtore,  and  took  p„,«ssion  und^r  the  executions.     The 
judgment,  recovered  by  Reul.  Goering  ^  Co   w  >re  for 
someth  no-  over  ^^  000      T  /  '  °^ 

Jliche^  <&  Co   and  were  against  Huber  alone.     No  inti- 
mation had  been  given  to  the  plaintiff  or  his  soliciloof 
the  e  proceedings  at  law,  and  it  was  suggested  in  ih . 
affidavits  filed  hy  the  plaintiff,  that  the  fud  '  : t "  ^^i 
executions  were  the  result  of  a  friend/y  arra"   .It 
between  ^«^er  and  the  plaintiffs  in  the  actions  f^' thl 
mutual  benefit.     The  agreement  for  the  continuanc  "f 
the  partnership,  after  its  dissolution  by  the  Cour    was 
no  denie.^     Huter  did  deny,  howevei- that  thLM 
had  been  a  partnership  between  himself  and  the  pla^ 

plamiff  of  the  suits  against  him  because  he  did  not 
consider  the  plaintiff  a  partner.     It  was  .dllpd       A 

Huher,  been  fully  inforr.cd  of  all  th,    previous  p^! 


l.?1 


51 


I   ',  1 


;     i 


;U 


52 


1881. 


I 


CHANCERY  REPORTS. 

coodinp^  in  the  present  Chancery  suit,  the  particulars 
of  the  decree,  the  plaintiffs  clain.   ^o  be  a  partner  in 

the   firm   of   Huher  &      ,.e  proceedIu^.s   m  the 

Masters  ofhce,  and  the  agreement  ^vith  Hnhcr.  for  tJio 
continuance  of  tlie  partnership  business,  it  also 
Weaied  that  on  the  1  Uh  July,  being  the  day  befo  o 
the  injunction  motion  was  fir.st  made,  a  receiver  had 

to  a  he  time  by  the  execution  creditors-the  appoint- 
ment being  made  m  vacation-and  that  th.  plaintiffs 
sohcuor  consented  that  the  Master's  action  in  this 
iespe.fc  should  be  subject  to  the  approval  of  the  CouH 
on  the  hearing  of  the  motion.  The  .shop,  it  appeared 
was  kept  open  as  usual  after  the  sheriff  f  ok  posses- 
sron.  and  the  plaintifiand  defendant  Huher,  w.-re  Li  t- 
mg  m  Mie  sales. 

Mr  .]/o.«,  and  Mr.  King,  for  the  motion.  It  is 
admitted  tb..t  if  the  all..;,ed  partnership  between  the 
.r«.  plaintiff  and  defendaU  i/./Jis  „otpr  'ed  Cppt 
cation  must  fail,  but  the  evi.  ence  establisiies  a  part- 
nership. E.  .r  hi,., elf  is  ^  ..eluded  by  the  decree 
from  denying  liie  partnership,  although  his  execution 
crediorsarenot.    Some  weight  must'be  at^aTd  t^ 

SL^  f  H    '^'''f^^  i«   ^^i«  ariidavH  filed  on 
behalf  0    the  creditors  Hnher  denies  the  partnerMp 
he  is  contradicted,  on  that  point.  >.  iour  other  persons' 
while  he  does  not  deny  tlu   xo-reer    .nt  ^cv  i\..  TT^ 
flnpp  nf  fK^        i       1  .  °  *°^  ''"^  continu- 

ance of  the  partnership   .       r         dissolution  b     the 

.     decree.     In  any  event,  it       >nls     ecessary  that  'on  an 
meiWory  motion  like   .his,  the  Cour^i  sho        " 

omf  :;  the    '  r^V'^^'^  "^  '^  ^^^'^  ou,althougl 
tae  ntaiing.     lo  obtain  an  injunction  it  is 
only  necessary  to  shew  that   there  is  a  substantia 
equitable  case  which  ought  to  be  decided  before  e'eu 


-  '  ""-iuic  execu- 

Mtor^i^^eneral  v.  McLaughlin  (a),  Tread- 


(a)  1  Gr.  44, 
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on  execution  against  one  partner,  Lul  as  to  in^  on 
and  receiver,  the  following  authorities  were  •" 
to:  Partn,^^e  v.  Mcintosh  (h),  Flmtoff  v  hi  iT  7l 
Taylor  v.  Ja.^,  (,),  ;^,,,^  ^  aC^\^;Jt'l^: 
lor  a  Equity,  sees.  512,  650  6'>1-2S  --^^  ■  ^vl  '  i  '^" 
^c..e7S^an.SH7;./....;i,^L>^^^^^^^^ 

^s:e^wr.r:p?^tf3^^^^ 

Pa^e.     Ttonlyapplie^S^nyact;::^:;       :^^^ 
be  brought  aga.nst  one  of  the  .uombors  of  the  .art^e  - 
Ship        An    mfant  trader  is  not  liable   on  his  con- 
tracts :  Thornton  v.  ininaworth  (,A   Cnnrl       n      ^ 
(h)    and  <'«1I  <K  'l^y'"^^^f'{!/),(^oodv.  Samson 

f  rrl  fl  ^^^rnhevH  of  the  partnership  '  firm 
of  Iluber  ^Co.,  could  not.  therefore  be  sued  by  th  s^ 
creditors,  although  they  were  aware  before  s^thl 

!       debts,  and  they  could  have  proved  their  claim  in 

t.      asters  office.     There  is  some  evidence   of  cl^ 

sion  between  them  and  Huber.    The  fact  that  thev  a  e  """"'' 

not  parties  to  this  suit  shoul.l  not  prevent  an  orde^-  fo 

the  mjunction.     The  objection  is  really  technical  and 

Coufttrb  '''"""   ^"'   ""^^^P''"^^'   "^   -"     'the 
Cou  t  has  been  accustomed,  in  injunction  applications 

PeterHn  v.  Macfarlan.*  is  an  authority  on  this  p^n^" 
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(a)  15  Gr.  165. 
(c)  10  Q.  B.  428, 
(c)  24  Q.  B.  635. 
(a)  2  B.  &  C.  826. 


ll>)  I  Gr.  50. 
''0  14  Q.  B.  128. 
(/)  16'fr.  81. 
(/«)  5  B.  i  A.  158. 


is  not  mentioned,  as  the  muI^,,    , ,  ,'  ,     ^      *  ^"'''^  '^^^^d  to 

I'iU  was  by  a  ma  rL  won2  "  ^'""'"'r'  ""  "^"'^^  «'•""'><'«•  The 
and  the  decree  Iwl  rmpin"™  e  ^^'^fj-'^'  *»  -deem, 
after  decree,  a  motion  was  nZr?'  I  ??'  ^""^  '^'^'  ^^>'*' 
order  making  one  ^IT^rtt  aUt  ,f '"^'^V^""*"^  ^•'-  «*" 
dant  thereto,  and  for  extendL!!  !  u-  ^^  '"'*'  *  P'^'^^  ^«fe«- 
Burke~one  of  the  parti  lTendf„r  rn'"'  '"  '"""'  ^^— 
which  had  prnvfoualt^Vltt  ,   •    -^  '''"~'°  •"^'^""'  '"J""'-'"'"' 
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Mr.  Muh;  cont.a.     The  attiduvits  filc.I  by  the  i>lnin- 
tifr  do  not   j.iovo  a  paitnerHhip  ;  thoy  are  incomplete 
and  uiLsatiHtiictory  on  a  nuu.hor  of  points  which  arc 
n  -•tmsary  to  establish  -such  a  r«lationslup  between  the 
parties,     licid,  Ooeriny  <&  Co.,  believing  th.-re  was  no 
partnership,  acted   bond  fide   in   suing   Huber,  with 
whom  alone  they  dealt  in  supplying  the  goods  for  the 
price  ot  which  the  action   was  brought.     But.  assum- 
ing that  there  was  a  p/irtnership.  the  infant  partner 
must  be  held  to  huve  accepted  all  the  risks  of  his  share 
and  interest  in  the  partnership  property  being  seized 
an.   .sold  under  an  execution  against  his  co-partner 
It  he  wished  to  avoid  that,  he  should   have    had   a 
declaration  of  the  co-partnership  filed   under  the  Act 
ch.  123.  R.  S.  O.    No  declaration  was  filed  in  the  pre- 
sent case,  which,  therefore,  comes  within  the  provisions 
of  sec.  8  of  that  stiitute.     In  such  a  case  that  section 
allows  an  action  to  be  b.  ought  against  any  one  of  the 
Argument   T"" '''"''  ^^   l^"  Partnership  "  as  carrying  on,  or  as 
having  carried  on  business  jointly  with  others,  with- 
(Mit  naming  such  others   in  the   writ  or  declaration 
under  the  name  and  style  of  their  said  partnership 
farm,    and  to  recover  judgment  against,  and  seize  and 
sell,  the  partnership  stock  and  property.     Meid,  Goer- 
vng  &  Co.,  could  not  do  otherwise  than  they  did  if 
they  wished  to  obtain  priority  ;  they  have  a  right  to 
this  in  the  present  state  of  the  law,  and  should  not  be 
interiered  with.     If  there  was  a  partnership  the  plain- 
tiff was  an  infant  and  not  liable  at  law,  and  he  has 
received  the  benefit  of  the  goods  sued  for.  ^..6er  was  the 
only  one  who  could  be  sued,  but,  as  no  declaration 
under  the  Act  was  filed,  there  was  really  no  partner- 
ship, and  the  judgment  was  rightfully  recovered,  and 
the  sale  by  the^heriff,  under  the  exe<     ions,  should 

cZti^odofl''''"'""' ^""K'''^'  ^°"*  "^  "«*  decided  in  thf 
vourt  above  for  the  reason  already  stated. 
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take    ,o«sc.s,s.on,  tl>o  Court  should  not  diHpo,sse.s  tl  c 
Hhentt  to  .nako   roo,„   for  hi,..:  DefAe.  v.^Tft 

arc  not  purt.o.s  to  tho  suit,  nnd  th.,  notice  of  ...otion  does 
nut  propose  to  add  thorn  as  parties.  It  woul  not  ," 
just  or  reasonable  to  n.ake  the,.,  parties  on  a  ii:  Lo- 
tion. A  lull  or  pet,t,on  should  l..-  filed  against  the.n  and 
an  injunction  moved  for  the.-eafter  in  U.o  regut  Cay 

Fkhguson.  Y.Q,-.Pet,,Un  v.  Macfarlane  decided  .  . 
by  the  present  Chief  Justice-then  Chancel  or-is  a 

attendant  for  the  purposes  of  an  injunction.     I  think  ''"^•°*- 
the  question  as  to  whether  or  not  the  plaintiff  was  a 

tor  t„al    I  cannot  on  the  evidence  decide  that  he  was 
not  a  partne.-.     Assuming  that  a  partnership  d  d  exTsT 

fdl  uZn  ^  ''\'''  ^'-^^^'"^^^^  plaintiffs  ant 
fail,  I  think,  to  shew  that  the  proceedings  in  the  com 

mon  law  suits,  are  within  the  provisions  olsec  ^c^^^^^^^^^^ 
t  f  u  1  '  P'-oc««^lings  were  against  the  defen- 

nothii        ;■  T""''-  '^"^  ''  ''  ^'^''^^  ^^'^t  theitw^s 
nothing  whatever  in  that  suit  to  shew  that  it  T 

brought  or  prosecuted  for   a   partuX^M    ru! 

n  o^ft  t?""'^'""  '""^-  *^^^"'  -thecontentionl 
now,  that  there  was  no  partnership 

parties  defendants  in  this  suit.     This  order  will  con 
tein  leave  to  them,   notwithstanding  the   decree    to' 

(a)  11  Jnr.  N.  S.  3G0. 
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o  th.  t  ^  M  T'r'  ^''  ^PP^'^t'^^nt  was  referred 
to  the  local  Master  by  the  decree.  The  Master  has 
acted  on  the  reference,  and  I  do  not  see  that  the  lotion 
brings  the  matter  before  me  in  such  a  way  as  enables 
me  to  act  at  all.  There  was  no  argument^espeS 
the  question  of  costs,  and  perhaps  that  had  better  bf 
spoken  to  next  Tuesday.  I  think  it  a  great  pity  tha 
there  xs  so  much  litigation  about  so  small  an  estl 


Thomson  v.  The  Victoria   Mutual  Fire 
Insurance  Co.  et  al. 

PlecuU>n,-D.r,mrrer~Part,  suing  on  hehalfofa  das. 

«..  on  behalf  of  all,  subject  toL^SlZZ  tT"  r  Z'^"  '' 
tove  all  of  then,  an  interest  identical  with  that  of  the  plaintiff 

whereupon  the  plaintiff  filed  a  bill  "lb.,    if    /'''''•"""*• 
cost..  """'  ''^"""nt'iny  was  allowed  with 
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M  fJ:  t1^^;rr'''  r*^  ^™'  -  «tated  in  the    1881. 
forth,  after  stating  that  the  (lpfpnflnr,f  .^  ^'^t^ria 

dulv  inPm.r.,.vo^     1  J  ^   *'^^'^'^"an'^  company  was  Mutual  fire 

city  of  Hamilton,  such  business  being  divided  into 
three   branches,  that   on    the   7th  of  fanuarv    1879     ' 
the  plaintiff  had  effected  an  insurance  of "7^12 

fas  paidfn^rT.   ■'  undertaking  for  $108,  $21  whereof 

r  u™    th^r?   uT''  '^'  '^"^  P^^'-^^*  by  him  of 
all  sums  that  should  become  payable  by  him  in  respect 

0  any  assessment  in  respect  of  his  said  insurance    The 

^  can  hVf  '"''  *'"'  ^  ^P^^^^^  assessment  of  25 
pel  cent  had  been  made  on  all  promissory  notes  due  in 
respect  of  insurance  in  the  .aid  water- worksbrannb 
on  the  22nd  September,  1880,and  that  sulht  essment 
was  made  m  order  to  meet  certain  liabilitTe  of  the 
company  existing  before  the  plaintiff  and  the  otl  er 
policy-holders  had  been  insured  bv  f  hp  n. 

Thp  hill  f„  fi        .     '  "^"urea  Dy  the  company.  statement. 

Ihe  bil   further  stated  that  the  plaintif-  had  caused 
notice   0  be  given  to  the  company'  that  he  wl "adv 
and  wilhng  to  pay  his  proper  proportion  of  Th     osst 
and   expenses   of    the   water-works   branch   inVuZ 
during  the  currency  of  his  policy;  but  that  he    b  ecLd 
to  pay  for  losses  and  expenses   incurred  prior  to  the 
time  of  effecting  his  said  policy;  and  the  defendaii 
company  insisted  upon  payment  of  the  full  a^esmen 
and  threa  ened  and  were  about  to  commence  sut  in  the 

D  visionCourt  against  the  plaintiff  and  the  other  rolcy 
holders  in  the  water-works  branch  who  were  very  manv 

m  number  to  claim  the  said  assessmc  nt.     The  Zy"r  of 

the  bill  was  that  it  might  be  declared  that  tle'Stiff 

and  those  he  represented  were  onlv  linbl^  /  .u 

proportion  of  the  losses  and  !v  ■       ^^^  *^''^ 
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J^SL^  expenses  incurred  before  the  date  thereof;   an  injunc- 
Thomson  *^^^  *»  restrain  proceedings  at  law  and  that  an  account 

M^'^'r'.^-    T^^^,   ^"^  ^""^^"^  ""^  **'^  amount  of  assessment  due  bv 
Mutua.^F.rethe  plaintiff  and  the  other  policy-holders  to  the  defen- 
dant company  on  the  said  promissory  notes  .nVen  by 
him  and  them,  which  assessment  he  and  they  were 
ready  to  pay;  and  for  further  and  other  relief 

The  defendant  company  demurred  for  want  of  equity. 

Mr.  Aloss,  for  the  company. 

Mr.  W.  Cassels  and  Mr.  /.  R.  Roaf,  contra. 

Jones  ^^.  Garcia  del  Rio  (a),  Bailey  v.  Birkenhead, 
&c.,  Raihoay  Co.  (b),  Carlyle  v.  South  Eastern  Railway 
Co.  (c)  The  Beaver  and  Toronto  Mutual  Insurance 
Co.  V.  Spires  (d),  Wilson  y.  The  Upper  Canada  BuUd- 
^ngSo,,,ty  i^e)  Harris  v.  TheDryDoch  Co.  (/),  Brooke 
V.  The  Bank  of  Upper  Canada  (g),  Webster  v.  Leys  (h). 

The  other  focts  are  fully  stated  in  the  judgment. 

jun.3oth.  Ferguson,  V.  C.-The  plaintiff  by  his  bill  says  that 
he  sues  on  behalf  of  himself  and  the  other  policy- 
holders  associated  with  him.  as  thereinafter  mentioned 
and  It  IS  not  an  easy  matter  to  ascertain  with  absolute' 
certainty  from  the  statements  in  the  bill  what  policy- 
holders are  meant  by  those  associated  with  the  plaintiff 
The  bill  states  that  the  defendants  are  a  duly  incor- 
porated  mutual  fire  insurance  company,  and  carrying 

Judgment  ^^  b^^^e^s  m  the  Province  of  Ontario,  under  and  sub- 
ject  to  the  provisions  of  chapter  161,  R.  S.  0.,  entitled 
an  Ac   i^.pecting  Mutual  Fire  Insurance  Companies. 
__That^the  defendants  have  their  head  office  in  the 


(a)  1  T.  &  11.  297. 
(c)  1  McN.  &  G.  698. 
(e)  12  Gr.  206. 
to)  16  Gr.  249. 


(6)  12  Beav.  433. 
{(l)  30  U.  C.  C.  P. 
(/)  7  Gr.  450. 
W  28  Gr.  471. 
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city  of  Hamilton,  and  have  divided  their  business  into     1881 
three  branches  called  respectively  the  general  branch    ^ 
!nd  t^r;         .       'i''  ""^'   ''"  -ater-work,  bz-anch.'  ^"v""^- 

vision  If  r'    Ta    ''  ^'''  '^''''''^  '''  ""^«r  the  pro-M^^alX 
visions  01  the  said  Act.  i"..  uo. 

Wei  '"  ?' '^°"'  '''.'  "'^^  '^'^""^'  1^^*^'  the  plaintiff 
nsuied  certain  premises  in  the  city  of  Toronto  and 

the  contents  thereof,  with  the  defendants,  in  the  vva^' 
works  branch,  for  the  sum  of  S3,500,  and  in  considera- 
tion gave  his  undertaking  for  the  sum  of  .^168,  (whereof 

1!  ^yt  ^"  "^'^  ^'  '^''  time),  to  secure  the  due 
payment  by  him  of  all  sums  to  become  payable  in 
r-e^pect  of  any  assessment  to  be  made  in  Connection 
witl  his  said  insurance,  which  was  duly  accepted  by 
the  defendants,  and  the  policy  issued  i     "  ^^ 

That  in  October  last  the  defendants  made  a  special 
assessment   upon  the   said  note  or  undertaking  and 
other  notes  held  by  them  of  25  per  cent.,  being  a^t  that 
rate  on  all  promissory  notes  due  in  respect  of  policies 
of  insurance  in  the  said   water- works  branoh    on  i\l 
22nd  September,  1880,  and  of  this  lU'r  was    ,ven  ^"^^^^"'■ 
to  the  plaintiff  and  other  policy-holders  in  the  same 
month,  and  that  the  said  special  assessment  was  made 
m  order  to  meet  certain  promissory  notes  of  the  com- 
pany for  a  long  time  current,  upon  which  the  company 
had  ra.s«d   money  to  pay   debts   existing  before  the 
plaintiff  and  the  other  present  policy-holders  became 
ensured,  and  that  the  plaintiff  is  infoi'med  and  beUev" 
ohat  the  larger  part,  if  not  all  of  the  proceeds  of  such 
no  es,  was  applied  in  payn.ent  of  losses  and  expenses 
of  the  company  incurred  and  made  prior  to  the  t^me  or 

whifhZ       ,     '  '"'  ^^""""^^^  "^^^^  -  -«P-t  of 
which   he  said  assessment  was  made.     The  bill  further 

states,  in  effect,  that   the  plaintiff  gave  notice  to  thi 

company  of  his  readiness  and  willingness  to  pay  his 

proper  proportion  of  the  losses  and  expenses  of  the 

water-works  branch,  incurred  during  the  currency  of 

his  policy,  and  that  he  ol^'ected  to  pay  for  losses  'and 
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^  expenses  incurred  prior  to  the  time  of  effecting,  his 
Tho„.oa  '"^"rance  and  that  the  company  insist  upon  payment 


V. 

Victoria 


ins.  Co.  "^ent  and  are  about  to  commence  suits  in  the  Division 
Courts  agamst  the  plaintiff  and  the  other  policy-holders 
m   the  water-works   branch,   who  are   very  many  in 

plcv'hon  """!/''  -i.las.,.ssment;  that  the 'said 
pohcj -holders  m  the  water- works  branch  object  to  pay 
the  saKl  assessment  for  the  same  rea,.on  as  tl  e  plaintiff 
and  that  they  and  the  plaintiff  desire  to  have  the  mat-' 
ter  in  question  decided  by  this  Court,  and  to  have  the 
assessment  of  the  conipany  made  under  the  decision  of 
this  Court,  and  that  the  company  will,  unless  restrained 

and  that  there  will  necessarily  be  a  large  number  of 
suits,  ..c     The  bill  also  states  that  the ^int^ff  and 
the  said  other  policy-holders  met  together  and  decided 
a^t  in  the  matter  of  the  payment  of  the  said  demands 
as  this   Court   might  direct ;   that  it  will  be  a  lar^e 
Jud,.ent.  saving  of  expense  to  have  the  question  of  the   said 
Lability  .settled  by  this  suit,  inasmuch  as  questions  wut 
arise  touching  the  distribution  of  expenses  between  the 
d:flerent  branches  of   the  said  company,  in  addit  on 
to  the  other  questions  thereinbefore  mentioned    and 
that    here  IS  no  machinery  or  means  in  the  Diwln 
Courts  whereby  the  amounts  payable  by  the  diffe  in" 
pohcy-ho  dei-s  m  the  .said  branch  can  be  settled  between 
them,  and  whereby  the  said  accounts  of  the  expenses 
of  the  different  branches  can  be  adjusted,  and  that  U  IJ 
necessary  to  come  to  this  Court  in  order  to  hav    Le 
accounts  of  the  said  assessments  properly  ma^  and 
adjudicated^     It  is  also  stated  in  the  bHl  tL   h    com 

Zir^l^"  ''■"'  "™^^^  '-  "-    water -wo. ks" 
banch,and  have  rescinded  or  cancelled  all  policesTn 

that  the  company  are  about  to  wind  un  the  b    ' 
of  this  branch.     It  is  then  submitted  Z  h    bi  UW 
the  plaintiff  and  the  other  policy-holder,' in  the  watel 
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works  branch  are  liablo  respectively  to  pay  only  their  1881 

respective  portions  of  .he  losses  and  e.pLLlUtd  ^ 

during  the  cunency  of  their  respectiv    polic  es    and  ""v^ 

that  they  are  not  liable  to  pay  anv  Dart  of    t!  l  ^^^'^^ 

and  PvnoTio^c,-„  1         .     ^   -^         y   P'^"^   ^*    ^^6    losses  Mutual  Fire 

to  nnV     1  '"'^  P"°'  '^''''''  ^^^<^''«r  in  regard    '"'■  ''• 

to  piior  losses  or  to  expenses  previously  incurred  in 
managnig  the  company  and  the  different  branches  and 

eluded  m  the  said  assessment  and  are  beinc  char<.ed 
agamst  the  plaintiff,  and  that  the  plaintiff"  it  Sel 
to  ho  protection  of  this  Court  in  the  matter  of  the 
sad  assessments,  as  there  is  no  other  means  of  com 
pellmg  the  defendants,  the  companv  to  state  th. 
amount  and  date  of  the  different  loLi'and  to  te  L 
account  of  the  said  expenses,  so  as  properly  to°app  " 
tion  the  same  amongst  tlie  different  branches.       ^  ^ 

ti/and  th/T  ''""' ''  "^"^  ^'  ^^•^'"^•^^^  '''^'  ^he  plain- 
tiff and  those  he  represents  are  only  liable  to  pay  their 
proportion  of  all  losses  and  expenses  made  by  the    om 

of  Ilr  re^ir^-r'^  '^'^"^^  ^"^^"^  '^^  -"- "^  — 
or  any  pai   of  the  losses  and  expenses  had  and  incurred 
before  the  dates  of  the  sai.l  policies.     For  an  injunc   on 
restraining  the  company  ^.rom  proceeding  witl  acttns 

at  law  in  respect  of  the  said  assessment  peitding  tUsuit 
That  an  account  may  be  taken  of  the  amount  of   tie 
assessment  due  by  the  plaintiff  and  the  other  polic^ 
holders  to  thr  d.fenJants  the  company,  on  the  safd 
promissoiy  no..  g,.en  by  him  and  Lm  as  a^    ^ 
the  plamtiff  ofFe.,ng  on  behalf  of  himself  and  those 
whom  ho  repr.....ts  to  pay  what  may  be  found  due 
Then  follows  the  prayer  for  all  necessary  accounts  and 
inquiries,  and  one  for  general  relief 

By  the  amendment  of  the  bill  Jiecjinald  Kennedy 
was  made  a  party  defendant  to  represent  the  HaSf 
h.anch,   It  being  alleged  that  he  was  a  polioy-liolder 
herein,  and  Ja.ne.  W.  WUUams  also  a  party  defei 
dant  to  represent  the  general  branch,  it  being  .IJo'i 
that  ho  was  a  poi.cy-iiolder  therein.  ° ' 
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^_^       The  demurrer  a.s  to  parties  is  to  the  effect  that  the 
Thomson  ;^";ended  bill  of  complaint  is  filed  by  the  plaintiff  on 

mi^'k.     .",   f  '^^  '"^^  *''"  "^^'^  P«"«y-holdors  associated 

"r'cl'^^wUh  lam  as  in  the  bill  mentioned  being  only  certain 
of  the  policy-holders  in  the  water-works  branch,  and 
1.S  not  hied  on  behalf  of  the  plaintiff  and  all  the  policy- 
holders in  the  water-works  branch,  and  therefore  the 
policy-holders  in  this  branch  other  than  the  plaintiff 
and  those  so  associated  with  him,  are  not  made  parties 
to  or  properly  represented  in  the  suit  and  would  not  be 
hound  by  the  proceedings. 

The  demurrer  for  want  of  equity  is  the  ordinary 
one  stating,  in  addition  that  the  plaintiff  can  have  all 
necessary  relief  by  defence  to  an  action  at  common 
law  on  his  premium  note,  &c. 

As  to  the  demurrer  for  want  of  parties  it  is  plain  that 
It  the  policy  holders  in  the  water-works  branch  are  not 
represented  by  the  plaintiff  they  are  not  represented 
iua,.e„t.  If  ^"  tl"«  «uit  The  plaintiff  does  not  in  so  many 
words  say  in  his  bill  that  he  sues  on  behalf  of  himself 
and  all  the  policy-holders  in  this  branch,  and  if  any  such 
policy-holders  are  unrepresented  this  fact  is  fatal 

If.  on  the  other  hand,  it  can  be  gathered  from  the 
statements  ir,  the  bill  that  the  plaintiff  does  sue  on 
behalf  of  hiniself  and  all  these  policy-holders,  then 
1  do  not  see  how  the  plaintiff  can  represent  all  the 
po  icy-holders  in  this  branch,  and  this  point  was  not 
only  rr^^ed,  but,  thought  ably  argued,  by  counsel  for 
the  defendants,  the  company 

According  to  the   bill,   th;re   is  a   large  number  of 
these  pohcy-hc  ders,  and  the  bill  alleges  that  they  are 
respective  yiabe  to  pay  only  their  respective 'pro! 
portions  of  the  losses   and    expenses   incurred  durin. 
he  currency  of  their  respective  policies.    The  plaintiff's 
habihty  or  interest  cannot,  according  to  the  bill,  be  iden- 
tical with  that  of  each  of  the  policy-holders  in  this 
branch  who   is   liable  for    losses  and   expenses  that 
liappened  and  were  incurred  earlier  than  the  bcMnnin. 


'•f^^^^X^i^ .  -v.j^  -^  ^ri 
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laemical  with  the  interest  or  liability  of  each  of  the  ■"■"""" 
pohey-holder.,  in  this  I.mneh.  the  e,iL„' Hf  \,  .  '"'«■ 
poicyeomnienced  at  a  time  >^rlZ:ZZ^J^T^'^' 

-sre:riiit,%-:sr'.£^'"-*^^^ 
r:::rof:ire::r;,r-""^^^^^ 

Looking  at  the  bill,  I  think  it  impossible  to  say  that 
al    the  pohcy-holders  in  this  branch  have  an  i  iTntVca 
nterost  and  Lability  ;  and,  unless  they  are  precisely  of 

tiff     Ithmk  the  authorities   relied  on  by  the   deL 
dants  counsel  bear  out  his  argument  on  this  po  nt     SeJ 

TT,        \        ^'-  C^)'^n  the  last  of  which  it  is  said 
that  the  relief  which  is  prayed  must  be  one    n  wh'ch 
the  par  ,es  whom  the  plaintiff  professes  to    opr"    St  ,  a       . 
W  all  of  them,  an  interest  identical  with  hfs  own 

phirff  ^^  '^T"""'''^'  ^^■'^"'^^^  ^«^her  thin  the 

plaintiff)  would,  at  some  stage  of  the  proceedings  have 

a  case  to  make  adverse  to  the  interesL  of  the  ptin^ff 

Ihen  If  the  real  meaning  of   the   statement  in  the 

lull  in  this  raspect  is  that  the  plaintiff  sues  on  behalf 

Inch   t  rV"^';  policy-holders  in  the  water-works 

W  '  thenl      :-™r"'"  "'P^^'^^^'     If'  -  tJ-  other 
iiand,  the  plaintiff  has  net  sufficiently  stated  that  he 

sueson,ehalf  of  himself  and  all  these  pol  cv-holders 
he  bil  lis  defective  for  want  of  parties.     I  indineto 

tnat  the  latter  is  the  result. 


(rt)  Tuinor  &  R.  297  at  301, 
(c)  1  McN.  &  G.  (iso. 


(i)  12  Beav.  433. 
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^^^       Then   as  to   the  demurrer  for  want  of  equity  it 
Thon.„n   ware   to  me  that  the  judgment   in  the   Court' of 

ina.co.    ^^*-  C'^;(«).  and  that  of  the  learned  Vice-Chancellor 
Blake,  m  the  case  of  ffiU  v.  The  Merehants'  and  Man- 
v/acurers'  Ins  Co.  (b),  have  virtually  determined  the 
matter  agamst  the  plaintiff,  and  that  nothing  remains 
0  be  conside..d  by  me.    See  also  Bailey  v.  The  Birken- 
head, d-c.,  B.  W.  Co.,  at  page  442. 
The  demurrers  will  therefore  be  allowed,  with  costs 


Stammers  v.  O'Donohoe. 

Vendor  andpurchaser-Vendor'.  dut>,  as  to  incuntbmnces-G  0  226 

—Practice.  ' 

A  vendor  agreed  to  pay  oflF  a  mortgage  existing  on  tho  property  and 
the  decree  directed  a  good  and  sufficient  conveyanc^  Co^ W 
o  sa:d  agreement."    The  defendant,  the  vendorf  neglect  do  paT 

o  amenT?rT  "''  f ''f*'^  *'"^"^'°"  -°-A-n  petition 
to  amend  the  decree  by  ordering  the  defendant  to  obtain  a  dis- 
eharge  of  such  incumbrance;  but  the  Court  [Bo  vx>,  C..]M 
dtau  ^W  r  ^"^  f  *''\--W  within  :  limit'ed  tiL.Tr t 
default,  that  the  purchaser  should  be  at  liberty  to  do  so  procure 
an  assignment,  and  have  his  remedy  against  tL  vendo  'Sse 
onveyance  he  was  not  bound  to  accept  tUI  this  mortgage  irpaS 

Meld  also,  that  as  the  matter  had  been  referred  to  the  Master  bv 
the  decree  which  was  for  specific  performance,  it  should  have  been 
disposed  of  in  his  office  under  G.  O.  226. 

Statement.  The  decree  drawn  up  in  pursuance  of  the  iud^ment 
in  this  case  which  is  reported  ante  vol.  xxviii^age 
207  directed  simply  a  performance  of  the  agreement 
set  forth  m  the  bill  of  complaint,  omitting  to  ty  Any- 
thing about  the  payment  or  discharge  of  the  mortgage 
existing  on  the  property.     Tlie  Master,  on  the  Sltt  of 


(a)  6  App.  23S. 


(*)  28  Gr.  560 


S>^?!^ggSgtV]T;Hi  iiMiiiin 
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m    the  set-off  in  respectof  damages  allowed  to  the  nlaiu    ^-v^ 
tiff  by  reason  of  the  misrepresen^'tation  as  to  the   ta  e"f  ^ 
he  land,  was  due  to  the  defendant,  and  which  amount  '''^^"^■ 
the  plaintzff'  had  paid  into  Court  to  the  creditTf  2 

hat:  t  r.'  ''^  '''''''■     ^'^^  ^Iefendant,twevt 
land     ifh       t'  "'""*^  ''  ''''''''''  ^  <^onyey.nce  of  Ihe 

Ihe  plaintiff  thereupon  presented  a  petition  setting 
rerusaj  and  of  the   limited   terras  of  the   decree    fha 

Obtain  th!f.1  ^""^^  '"^^"^^'^  ^'  ^-«  "«-ble  to 

enttTed  """"^^  ^'    ^^^^^^  *«  ^^-^  ^e  was 


Mr.  i^os^er,  in  support  of  the  application. 
Mr.  Shex)herd,  contra. 


ei's 


V.  Erh  (bj, 
ere 


mv!?;i'^'~'^'"'  '''=*'"''™'  "dmit,  that  he  agreed  to 

-e,  .;afeor4l:  t:  s'C:'^'V7'': 

*ar  that  this  doe,  refer  tothe%,Ult";r 


(aj  2(5  Gr.  .319. 
C'.-)  24  Gr.  !4S. 

9— VOL.  XXIX  GR. 


CbJ  21  Gr.  298. 

(clj  Z  Ohy.  Cham.  30. 
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1881. 


^^^  charging  the  mortgage  which   is  sot  up  in  Ll„    'nd 

st«„.r.  paragraph  of  the  bill ;  but  the  lau^^uago  of  the  ilecir.o 

0'i>oUo.;'"P«rt.s(wha'   the  real  bargain  was  in  fact)  that  t),., 

lands  are  to  bo  conveyed  free  of  incun,brance« 

It  IS  not  shewn  her.    in  what  shape  the  conveyance 
has  been  sottled,  but  1  assume  tha.  the  dofondant  is 
the  only  conveying  party  therein.     It  does  not  appear 
that  proper  steps  have  been  take.i  to  j.ut  the  defen-  !ant 
m  default  as  to  its  execution.     I  am  inclined  to  make 
an  order  on  one  branch  of  the  petition,  to  limit  the 
time  withm  which  the  ven<lor  is  to  p.ocur,  a  di.chanr, 
or  release  of  the  mortgage  to  Mr.  Broughall.     Failinr. 
this,  th-  plaintiff  should  be  at  liberty  to  pay  it  off  and 
proci -•.   ..,  assignment  or  discharge  of  it.  and  have  a 
rennviy  o>er  for  the  amount   necessary  to  be  paid 
Judgment  agi,,iast  Lx,  vendor.  ^ 

The  i,!;antifr  is  entitled  to  have  this  mortgarre  paid 
off  or  discharged  before  he  need  accept  a  conveyance 
from   the  defendant.     The   money  in  Court  may  be 
apphed  pro  tanto  to  satisfy  the  incumbrance.    Strictly 
speaking.  I  think  this  whole  matter  might  have  been 
disposed  of  by  the  Master  under  General  Order  2->6 
with  the  exception  of  the  order  for  recoupment,  and 
that  his  ofhce  IS  the  proper  forum  for  the  disposition  of 
aU  such  questions.     See  1  Turn.^  Venab.  420;  Ben- 
netts Master  sOffice,152,  153  ;  Dart,  503,  505;  Cooper  v 
Cartwright  (a),  Seton,  1328;  Gamble  v.  Gummerson 
(b)   Toiumend  v.  Ghampernon  (c),  Magennis  v.  Fal-     ■ 
ion  (d).     I  give  no  costs  to  either  party. 


Hi    X 


(a)  Johns.  679. 
(c)  1  Y.  &  J.  449. 


(&)  9  Gr.  193 

{d)  2  Moll,  at  575,  583. 
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Lem>r  and  lessee- Rightlto  boreM  oil 
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The  plaintiff,  in  consi.lomtioii  of  «2'i  on  .,».•  i  u     , 
in  his  favour  a  leaae  o,  a  s„  Jl  ST  ,  "l  '''""""'*•  *"'«''"*^'' 
c^nt  if  demmuled.  with  the  rtht        h  '  ^"""'^  """"^  "^  ""« 

-oveai,  h„i,.;««.  an;tr..;:4;r,:::*'TS^^^^^^^^  *" 

tan    d  no  covenant     a  the  ,mrt  of  H,„  i  t"  '**'^  """- 

pay  rent  an-l  to  pay  taxe     ind  ,t  ll^    '  'T'  '"^"'  *'^""  "^''^^  '■> 
P-t  of  the  lessee  to  Wrotl  "*  "  *"  *"^  "«''^'  ""  "'« 

oil.  an  -njunctio^;; ;!:  rtrrir^'r.";"  ^""^'^^  -^-^^ 

'  oil  fro.  the  p..i3e.  uS"the  iL^S^Tthrear  "^  '''''-'  '' 

aeicndant  t,on,  pumping  oil  from  an  oil  well  unon  ih. 
lands  mentx.  ..-ed  in  the  judgment.  ^        ^ 

Mr.  Ma.  a    I  Mr.  J/oncrjV/,  for  the  plaintiff! 
Mr.  Street,  for  the  defendant. 

Goodenov   v,  Faroulmv   (,,\     n     i  -r^. 

n       ■  ^    -tfi/yw'w    {a),   Drake   v.    Winh   r/A 

Coppmger  v.  Ouhbin  (e),  Ella,  v  ^..;/;,'/7  ^  yV   n      ^  ''' 

fee  of  the  we.st-half  of  sub-lot  No  5  ">  of  tt  "\™^  '^ 
of  original  sub-lot  No  2  of  fL  1  ^^^«»b-division 
east-hllf  of  lot  No   9  in   .ttstl  """  "'  ''^ 

~P  Of  EnnisHll.,  (s^l^Zl^ZZl  t  --- 
.^!li!!^^^;^2:^-"  parcel  of  land  in  the  viilage 


(a)  19  Gr.  614. 
(c)  9  Ir.  Eq.  304. 
(e)  4  Gr.  319. 
ISch. 


(9) 


&  T,.  8. 


(6)  24  U.  C.  C.  P.  405. 
(d)  L.  R.  8  Ch.  D.  521. 
(/)  L.  R.  2  Eq.  160. 
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Of  Potrolia)  executed  a  lease  of  the  saiue  to  the  .lefen- 
dant  or  a  tern,  of  ninety-nine  years,  to  be  con.puted 
John.ton.  *'«•"  the  said  8th  day  of  September.  The  lease  pur- 
ports to  be  drawn  in  pursuance  of  the  Act  respecting 
short  f         ,f  ,  ^„^  ^^^^^.^^  ^^  ^^^^^^^^^  ^^  ^^  ^ 

pa.t   of  the  defendant,  the  lessee,  excepting  the  ones 
to  pay  rent  and  to  pay  taxes.     There  .vas  a  conside 
ation  of  S25  paid  by  the  lessee  to  the  lessor.     The   en t 
reserved  ,s  the  clear  yearly  rent  or  sun.  of  one  cent  of 
lawful  .noney,  if  demanded,  without  any  deduction. 
&c.     the  h,st  payment  to  be  made  on  the  8th  day  of 
September,    1881.     The  lease   contains  a  proviso'for 
re-entry  m  the  usual  form,  and  a  covenant  for  nuie 
enjoyment,  and  the  lessor  covenants  that  the  lessee 
sha  1  be  at  hberty  at  any  thne  during  the  existencH 
the  lease  to  remove  and  take  away  from  time  to  time 
any  ana  all  buddings  and  erections  that  may  be  placed 
upontheland.     Such  is  the  character  of  thfleasfa^ 

•'—    rude'dl     7  f.rr  'f  ''  •^•"'^  "^"'^  ''''  -•  -  take 

although  this  seems  to  be  indirectly  denied  b;  the 
defendants  contention,  it  is  not  alleged  that  .ny 
change  has  taken  place  in  the  ownership  .since    he 

tTaTth^i;'  f  %''""''■  .  ''  ''  ''^'^'  -'not  Led 
that  the  defendant  sometime  in  the  month  of  May  last 

commenced  to  put  down  an  artesian  oil  well  upon  tie 
land ;  that  he  sunk  it  to  the  depth  of  between  four  and 
five  hundred  feet,  and  obtained  the  object  of  his  search 
by  the  same  turning  out  to  be  a  producing  wellTom 
which  he  has  been  for  some  time,  and  now  is  pumnr 

covered  that  the  defendant  had  commenced  to  put     • 
down  the  well,  he  gave  him  notice  not  to  do  so  and 
w.thmare..onabletime  afterwards  commenced  ihele 
proceedings  against  him.     There  is   no  rnmr.i      ? 
the  part  of  the  defendant  that  IC  .ZnZ'^Z  Z 
and  pernntted  him  to  expend  hi.  mon^  insinltgt^^ 
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plaintifl-s  reversion  in  fU^  l!  >      -^'"^  ^  ^'''  *^« 

Is,  that  ho  STy  L"  1  :'""'"°"  °.'  "■»  •'^*"*"'t 
ha,  not  the  .•■»,  f  „    Ju^  ;T"V""  "«■"■  °'-  "  '■" 

whom  the  trl^^tioVlTZ:  Z.^'^rT^'"'' 
in  toad  of  '"''""  '='"'"™'°''   '^   ""<e  the  le  se  ^•*~"' 

«.r-trurtStt"„^tTeUv:iri 

the  pWnti.  ha.  1^ rtn/'d^ -nTtrntr  r 
yean,  have  any  right  to  take  oil  out  It  thi,  ia„ J    Th 
-njury  of  which  the  plaintiff  seem,   t^,  '         ,■ 

nmety-nme  years,  but  the  land  ad joinincr ,  "'  hT  7 
of  less  value  by  draining  the  oil  Cm  If  ^J^  1' 
would  not  pay  a^  much  for  knrlf  7-, ,'  '^  ^'^^'^ 
adjoining  a'n  o'il  we^as  t  ey  wo^d  ^  tr!  '"^"^^ 
oil  well  there."  ''^'^^  '^^''^  "o 
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In  another  place  he  .sav«  •  "V  ^i^      i.     •  ■ 

neishl,„,„l,„od  ,v„ulJ  l,„  nJh  „Jo  v  Zn  ;    '"  ""' 

Pun.pin«  oil  out  of  the  „„„„  ,„',,'*:  ^      ^ 
ana  to   ho  extent  tl.at  ,,o  p.n„„,  the  oil  ^     n,'      ' 
lot  will  be  „,|,„.e,l  i„  value."    ]„   „„„tl,e,   ,, 
says.  "I  ,vi,,h  to  be  unJe,-,to,,l  tl,.T  r        '  '" 

«.at  one  „e„  „,11  ,„.ai„  th  th  ,  wt  ,s  b^uttaTr 
»o,ewell,  that  „„  put  ,lown  in  Tg^^en' te  tt 
sooner  the  lan.l  will  l,„  ,.„bbe,i  of  it,  oil"      A  ''"^^■^>"; 

tt'Ti^r'-^r'"""'"-'^^^^^^^^^^ 

a  case  of  tlii"«  l-;,.  i  4.1      •   •  'J^-ifimant,  thaf,  m 

The  defendant  in  his  evidence  sav^  •  "T  i 

upon  It.      He  says  in  another  nkce  •  "  T  1.0  i        1     , 
vfi  luy    ignt  to  put  down  a  well  if  T  crnf  o  «i       i 

:httrT-;s,frr.';;r"* 

at  all  of  mv  rieht     M     ^  ^  "'""'■  '  '""^  "°  ''™l" 

OistinctSj^^f  t,  r;-twti;;  r  ^""■"'"'"'  *"') 
a  deed,  for  the  term  ot  yel  t  tr,T  ""  8°°'  »^ 
and  I  be.|ieved  that  t    bet  e  t  J.-'lj  l"",''"""'      ' 
that  when  be  look  the  h,J  ,         '  "  "'"^  *'Vs 

unda.an.ji:;^::;;:-;::™"''^'''-"' 

M.-.  fi,„te,.,  the  plaintirs  agent,  in  „i,  evidence, 


1881. 


I.ttiiccy 
Joliiuton. 
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-»h  inn,  in  ehe,:  tolT^JZlTr  iT"  ""« 
«on  i,,  that  1,0  .safd  he  ,vo .]    ,  '     "^  '"-P™- 

Wm  that  a  Iea,e  won  ,.  Tt^T^t''' "'"' '  '"'^ 

the„,"  an,l  l,o  .,ay,  h     obiir:'''  7  ""^'^  ""^  l>»'g«m 

contai,.  a  rosorvatiL'of  ,: c, I  "f' p'""''"'  ""'  " 
■»ay  be  produced  upon  thela  J  ? ,  '^  '""  °"  """■■= 
''•at  even  if  what  the  deenlt  I'l  '"  T"*'' 
gating  a  deed  i„,,toa,l  of  n  7  '"•'■"  ''"'"'  >>!» 

*o„ld  have  been  le    a  dl        .,™"  "™'  ""^  <''='=<• 
^date  the  .second  da/:,  Jute  . 8  o T"  T'"''  ''^"' 
befo,e  the  date  of%he  I Z     B„;  7  ■"  V™'  ""'""'■'' 
bongM  this  pareel  of  land  L  1    •  J  "'^"''""t  -"ays  he  ««»«. 
he  purcha.e<l  the  land  now  "«  P"''"*'-  and 

Oitfevent  pnrpo!^^'::^  on,;  •  "kT  f  '■"  '""'»"'"^- 
conveyance  under  the  ci,™„  1       °,'T  '"'^'"><'  "'a 
There  are  other  pit   „f  r^""''  '*'<"''  "'^-tioned. 

but  I  do  not  think^ntel  ;t:2:  fh^  ''f  ™"»' 

I  have  examined  al?  tl,„      .i     •  .  "'°"'  ''«'«■ 

referred, and  many  „„,  The  ''''"  '°  ""■'*  '  "as 
very  peeulia,-.  The  lease  its.lf  •"^'  "  '"  """y  ''''P''* 
appearances  point  tow  d,tfe  !',""' ''"■'''''^-  «''°>« 
tion  in  fact  for  the  defendlnt',  """  t°"°°''  '°'""''^ 
conveyance     He  «ilr   l  """'en'ion  as  to  the 

<«fficuuy  i:  hiswaT  to  r^r"'  "''^^'"^  «'"i » >'«« 

well  as  fuch  olTlZlZ'ZZZ  "'  ""  '™^°  "^ 
selves  in  such  eases  I  th  „t  f  "f  ^  P"*"'  'bcm- 
me  that  there  is  a  ,ubi„  S      w  .    °  °"''™'='^  ^"f"'" 

to,bedete,.mi„ed:rd"«:t,;'ttr;r''^^"- 
th.sappl,cat,on  to  anticipate  the  deti^irtirfTa: 
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1881. 


Luieoy 

V. 

Johnston. 


right  m  any  way,  but  I  think  that  there  is  so  much 
doubt  as  to  the  defendant's  position,  and  as  to  his  pre- 
sent right  to  proceed  with  the  working  of  the  well  that 
he  ought  not  to  be  allowed  to  do  .so  until  the  questions 
between  the  parties  shall  have  been  tried  and  deter- 
mined.    This  was  the  view  taken  by  the  Master  of 
the   Rolls   in   Viner  v.   Vuuc/han  (a),  and  in   many 
Judgment.  Other  cases  of  a  later  date.    As  it  was  conceded  at  the 
bar  that  the  well  will  not  be  materially  injured  by 
standing  idle  for  a  time,  I  think  it  the  proper  course 
to  be  followed  here.     The  order  for  the  injunction  will 
therefore  go. 


{a)  2  Beav.  466. 
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■rfl 
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Mortyu;,or  and  morfgagee-Future.. 

took  a  .lee!  of  a  s,nj  ^10;*^^^,  7     ''  ^"'*  "'  ""^  '»"^'  '"y- 

»>«  mill  thereon.  ,1/  withou  ?  .  ^  V '''""''^  "'■'"^*  "  «»«•- 
actual  ..otiee  of  the  p.a;„T;Stoi;:;ri^^^^^  ^  ^  ^'*''""' 
"'tent.onof  establishing  a  business  the'rP       *''?'•"'"  ^'th  the 

and  before  the  n.aehinery  was  put^  hi  ,'  '""'"'  "'"''''"'"' 
but  proceeds  to  „„t  i„  ILn  '        ^""'"^'''••"•l  the  mortgage, 

«naehin.s  necessarf  o  e  J;t'  "''"'",V'"'"  ^*""^«'  "'"'  -"-i 
atten,,ting  to  sell  u    Lr  t^,l'"V    /"'"'^        ''"   *''"^   l''»i"tiffs 

and  an  msue  wasdirectcl  to  try  the  titfe  o  tt  ,  ^^  ,  "  '■'-*'"""''^' 
A   number  of  the  machine,   w  !""'""' '"'»'^'"ne<-y- 

being  kept  in  place  ^t  1^'^:;^  .^  uf'  '"  '''  '""^""^' 
for  the  working  of  the  mill,  and  Tuited  f^r  th       '  ''""'"  ""'''"'''y 

Wn  ,™„v.,,.  „„,1  ,„.  i„j™„°  '.,:*'  "'"'"»-!'  -kiel.  h«l 

w-ich  t^y  ,.„..  .„  i.,,if„^- «;„'»^  ;^»j^';.  .1..  P..i„«., 

rp,  .  .  '  """  release  the  machmerjr. 

defendanTs  mC^W  ^^^  the  plaintiff,  and  the  seae.^.. 

«/..^.  directed :;::  "it  .f ^^^^^^  ^'^- 

8th  day  of  June  1881     TK  .      *^'  '*"«^'  «»  ^^e 

plainti^-3.ere:;tStol\\TdroX^^ 
premises,  and  to  the  encrine  hd^  .        "mortgaged 

nery.  as  mortgagees  T  the    n' '"^  °'^'^"  "^^•^'"- 

security  in  question  in  the  cause     Th!     ^  ^^^^^' 

that  the  said  Thomas  mJZuL^  I  ''  ^'^^^^^^ 

should  have  the  right  to  ^t    :;  dl?'l  ^^^^^f 
have  to  defeat  the  claim  of  the  plaint  i'  7^^' 
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that  these  defendants  the  Marsh alU  had  removed  the 
boiler,  engine,  and  other  machinery  from  tl»e  said 
premises,  and  secreted  the  same  in  various  places,  and 
by  adding,  a  prayer  that  they  mi-ht  be  ordered  to  re- 
store the  same  to  the  said  premises.  And  it  was  further 
ordered  that  the  question  as  to  whether  the  .said  Thomas 
Marshall  and  MargarH  Marshall  should  restore  the 
said  machinery.and  of  the  continuance  of  the  injunction 
herem,  and  of  the  costs  of  the  said  petition  and  of  the 
trial  of  the  issue,  should  be  determined  and  adjudicated 
upon  at  tlie  .same  time  as  the  trial  of  the  issue. 

The  plaintiffs  claimed  as  the  assignees  of  a  mortr^a-re 
made  in   1876   by  one   William  Edward  Leeson  to 
Mias  Dickson,  and  by  her  assigned  to  them,  in  1878. 
This  mortgage  embraced  tlie  land  on  which  the  build- 
ing in  question  was  erected,  and  the  machinery  in 
question  was  in  this  building.    The  mortgage  embraced 
many  parcels  of  land  as  well  as  the  small   parcel  on 
statement,   which  this  building  was  erected.     The  defendants,  the 
Marshalls,  purchased  the  small  parcel  for  the  purpose 
of  erecting  a  flouring  mill  upon  it.     They  did  erect 
this  mill  and  put  the  machinery  into  it,  and  these  were 
the  buildings  and  machinery  in  question.   The  purchase 
was  made  long  after  the  making  and  due  registration 
of  the  mortgage,  but  the  defendants,  the  purchasers 
had  not  in  fact  notice  or  knowledge  of  the  existence  of 
the  mortgage.    It  was  alleged,  and  it  was  plainly  esta- 
blished in  the  evidence,  thi-t  no  purchase-money  was 
paid  for  the  land,  it  being  given  in  fact  without  price  in 
order  that  the  mill  might  be  erected,  whereby  the  value 
of  other  lands  of  the  donor  or  vendor  would  be  in- 
creased.   It  appeared,  however,  that  before  the  comple- 
tion  of  the  mill,  in  all  its  parts,  the  Marshall  had  notice 
or  knowledge  of  the  mortgage,  but  that  the  mill  was 
nearly  completed  before  this  notice  reached  them. 

The  mortgage  and  the  assignment  of  it  to  the  plain- 
tifl^s  were  put  in,  and  it  was  admitted  that  the  title  to 
the  land  was  good  at  the  time  the  mortgage  was  made  • 


Dlokwii 

V. 

Ilimtor, 
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in  short,  that  the  nlaintitts  harl  fnr  f  k 

mortgage,  a  goo.l  L  le  to  thrfand  '"''""  "'  ''^  J^ 

Mr.  Mo,,.  Q.C.,  fo,  the  plaintiffs. 

Mr.  r.  C;,.«e/...  for  the  defendants. 

131.  ..ec.  m.  Bald  v.  ffZ!^      ' nl      ^  '"'"'""■ 

Kay{r).  ^raset  [(/),  Hutchi,imn  v. 

forflfr  t7'  "'"''""■■■■  '"«"S  the   facta   above  .et 
and  .eem,  .„  „ave  bee'n  T,  t  d  w  .rif  ^^• 

tion  and  the  attachment  or  nnf  fi       .  ""^^  posi- Judgmen. 

of  the  items  of  nJ^nLyZl^y^^^^^  ''  *'"  "^''^ 
were.     The  items  of  J  t  '^  *^^  contentions 

(a)  L.  R.  3  Eq.  249. 

(c)L.Il.3Ex.257,InApp.4Ex.328 

(e)  48  x\.  Y.  278. 

(.7)  108  Mass.  78, 

(«)  7  U.  C.  K.  228. 

(i)  6  App.  R.  126. 

(m)  8  Grant  433. 

<o)  18  Grant  51. 

(<l)  2  Kay  &  J.  53«  .-vt  559. 
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(i)  L.  R.  5  Q.  B.  123. 

(«^)  L.  R.  5  Eq.  72"  ' 

(/)  5  Wis.  1. 

(I')  9  U.  C.  C.  P  382 

(y)18U.  C.  R.203. 

V)  8  Grant  297. 

(«)  10  Grant  583. 

(P)  L.  K.  7  C.  P.  at  334 

(»•)  23  Beav,  413. 
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said  to  bo  in  tho  top  story  of  tho  mill,  a  smut  machine, 
in  thi'  baHoiucnt  .story,  and  a  bran  duater,  also  in  tho 
top  story  ;  and  tlic  question  was  substantially  whether 
or  not  thcso  articles,  or  any  of  them,  wore  fixtures  nn<l 
part  of  the  rcaltv.  [f  they  were  part  of  the  realty 
it  was  apparently  conceded  that  the  defendants  had 
not  tho  ri^rht  to  remove  them  as  they  had  done.  If 
they  were  not  part  of  the  realty  it  whs,  on  the  other 
hand,  ap])nrently  conceded  that  the  defendants  had 
such  riyht.. 

Only  two  witnesses  were  called,  Mr  McCaul,  (a 
builder,  who  had  seen  the  promises  whilst  the  mill  was 
workinnr),  on  behalf  of  the  plaintlHs ;  and  the  defen- 
dant Marslmll  himself,  on  behalf  of  the  defendants. 

There  was  not  any  substantial  difference  in  the 
evidence  of  these  witnesses  as  to  the  manner  of  con- 
struction of  the  building.  The  mill  was  a  frame 
building  placed  upon  a  foundation  of  stone  (masonry) 
six  or  seven  feet  high.  The  land  on  which  this  was 
placed  was  an  incline,  and  on  one  side  this  stone 
foundation  was  in  the  ground  to  a  greater  depth  than 
on  the  other,  but  tho  part  enclosed  by  the  stone  walls 
formed  the  basement  story  of  the  mill.  It  was  said 
that  there  was  not  any  fastening  of  the  timbers  of  the 
frame  of  the  building  to  this  stone  wall  foundation. 

The  engine  liouse  in  which  the  boiler,  kc.  were,  was 
a  one-storj^  stone  building,  erected  alongside  of  the 
mill  for  the  purpose  of  an  engine  house  for  the  mill,, 
and  was  built  against,  and  in  this  way  attached  to*^ 
and  formed  part  of  the  mill  buildmg. 

The  witness  McCaul  could  give  only  general  evidence 
regarding  the  machinery.  At  the  close  of  the  plaintiffs' 
case,  counsel  for  the  defendants  thought  that  no  case 
was  made,  and  moved  accordingly,  but  I  thought  a 
privia  facie  case  had  been  made  as  to  some  of  the 
property  at  least.  This  witness  said  that  the  mill  was 
used  for  a  flour  mill,  or  for  a  grist  mill.  He  saw  it 
while  it  was  running.     He  said  the  boiler  was  what> 
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wa«  termed  a  "  set  boiler,"  or  "  built-in"  hoik.,  and  that 
t  was  oncnsod  with  brick  ..that   the   en.dne  a      .^^^^^^ 
to  b    put  m  .n  a  pennanent  and  substantial  wav  ", 

wa^shaft.nKconneet.ng  then,  with  the  null ;  that  there 
tTat  t>  .""'        "'""•-"  ^'^''"^  '"  ^''^'  "-'al  way. 

and  that  the  n.ana.rer  of  it  told  hin,  so ;  that  th,^  newer 
was  trans,nitted  from  the  ongine  to  the  n.i  li  X 
usual  way.  and  the  whole  seen'ed  to  be  construe     , 

this  mdl  Ih.s  witness,  however,  said  that  he  was 
not  a  machinist,  but  only  a  builder,  and  was  n  t  aT,^ 
to  ^ive  particular  evidence  as  to  the  various  pllf 
the  m.il  and  machinery.  It  was  admitted  thlt  the 
machinery  in  ,,uestion  had  been  removed  by  thedef  n 
dants  the  Mar.kalh,  or  by  their  order 

The  other  witness,  Mar.hM,  was  not  either  a  miller 


n 


mill  he  was  able  to  give,  and 


did  give,  a  somewhat  J>idgm«nt. 


minute  and  particular  ^^^cri^iC  12: ZZ^t 
wh.c    s„„e  of  the  „,„.hi„e,y  wa,s  placed  i„"     ^  ,  , "" 
Accmhngto  1,.,  evidence  ti.e  boiler  wa,  „„pe,d 

strung  up       There  were  1,,-lt  i„  the  e„j;i„„  !,„„„ 
four  p,  la,,  of  Wck,  one  upo,.  , .eh  side  of  ^ael,  end  o 
the  boder  standing  as  it  were  at  each  „f  the  four  In'lef 
of  a  parallelogram.     Up„„  each  two  of  these  p,l£ 

Umber.     These  pillars  seem  to  have  been  built  fr„ 
»d  upon  the  ,,ot.o,„  0,  the  engine  bouTe.     On  Zt 
s.de  of  the  boUer  were  two  hooks  or  projections  oj  sl^e 
kmd,  one  near  each  end  of  it.     Upon  oachof  the"e 
hooks  an  ,ron  rod  was  hooked  or  f  Jened  in  some  wlv 
Md  was  passed  up  through  a  hole  throu,-h  the  bl!m 
above  wh,ch  a.  before  stated,  was  laid  acj,  on  ™  h 
two  of  the  bnck  pilla™.     On  each  of  these  rods  abZ 
and  I  suppose  partly  i„  the  beam  throurt,  which  ,t 
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I>a,ss<(|,   flier..   wn.s  a  scivvv   on    wf.icli    was  n  nut,  so 
timt  l.y  tuinin^r  thoso   nut«  citliiT  awl  of  the  hoilor 
couhl   h,,.   mi,s,.,l   or  lowered.      This  contrivance   the 
witiU'NH  said  was  for  tJio  purpose  of  levellin^r  tlu!  boiler, 
t.)  use  his  <.wn  words.  "  It  is  for  lettiny  the  boiler  up 
and  down  when  it  is  not  love);"  and  this  tlio  witness 
repeated  aller  a  very  suK^'ostive  .luestion  as  to  its  being 
"  movable."     The   furnace  was  constructed  by  building 
a  wall  of  stone  on  each  side  of  the  bc.iler.  and  continu- 
ing' these  up  and  partially  around  the   boilei'.      The 
witness  MrC'anf  thought  these  walls  were  of  brick,  but 
tliis  witness  says  they  were  of  stono,  but  afterwards 
speaks  of  them  as  lt"in;r  partly  of  brick,  and  he  says 
that  the  boiler  did  not  rest  upon  the  floor  at  all,  but 
was    thus   suspended    by  these    four  hooks  or   spurs. 
Tliese  walls  on  each  side  of  the  boiler  were  let  into  the 
/,'round  about  one  foot.     In  giving  his  evidence   this 
witness  said  that  these  walls  of  stone  built  thus  at  the 
Jud  m«nt    '^''•^'^  "''  ^"'^  P'l'tially  around  the  boiler,  were  not  per- 
"  «"""*•   niitted  to  touch  it  in  any  place,  but  weie  kept  about 
an  inch  away  from  it.     On  this  boiler  was  placed  a 
smoke  stack  sixty  feet  high  which  passed  through  the 
roof  of  the  ei.gine  house.     It  rested  upon  one  end  of 
tlie  boiler  in  nmch  the  same  way  as  a  stove  pipe  rests 
upon  the  stove,  there  being  a  projection  to  receive  it. 
It  was  some  900  pounds  in  weight,  and  was  sustained 
in  position  by  iron  wires,  one  end  of  each  of  which  was 
made  fast  to  it  near  the  top,  and  the  other  end  fastened 
in  some  way  to  a  post  planted  in  the  ground  outside  of 
the  building.    The  boiler  was  of  the  weight  of  about 
three  tons. 

The  manner  in  which  the  engine  was  put  in  was 
this.  A  solid  stone  foundation  was  built  some  four  or 
five  feet  high  or  deep,  the  same  being  let  into  the 
ground  in  the  bottom  of  the  room  about  one  foot.  On 
this  were  placed  beams  of  timber  which  were  not 
according  to  the  witness,  fastened  in  any  way  to  the' 
foundation.     Iron  bolts  were  passed  upwards  through 


t'HA.VCKItV    ItKI'OUTH. 


"I  '    ol   tl.e  tnuln.,-.  nn.l    a  .now  „„   tl..  upper  on.l 

wm.lu„l   ..,.<•„  the  f;,.,n,latiou.     Tho  .....in.  was  fh.^. 
a  I  ..pun    these  ti.nbe..  the  bolts  passi',,  up  thro. 

nut  wieuci  .lovvn  ti-ht  upon  this  lip.     The  stroke  of 

^c.|^.newasahori.outulstrokJThe4n;'^^ 
o  ..fhcont  power  to  .Irivo  this  null,  sai.l  to  I.o  a 
3)-hors,.  power,  weighi...  2,m>  11..,  with  a  %-wheeI 

on  whic  •  Y;  T'-'""-  '^  ^'-'  -'^"-.  the  ti.„be  J 
on  whch  re.ste.l  the  en-nuo  were  not  in  any  way 
fa|.t.„e,l   down   to   the   soli.l   stone    f<,un.lation'    The 

iTeh     iV  ;     "f  .r^^-«   *«  -.V  that  he   had  built 

elped  to  bu.ld  this  foundation  or  lay  the  tin.bers  up.  n 
It.  but  that  he  was  present  when  it  was  done.     There 

^^as  however,  no  other  evidencv  upon  this  point. 

Ihe  power  was  cou.nu.nieato.l  to  the  n.ill  by  n.eans 
of  a  horizontal  sh.ft  passin..  through   the   lien  en 
B  ory  on  wh^h  were  bevelled  wheels  ;  joining  w^I^     -^.«.nt. 
of  three  sueh  wheels,  one  upon  each  of  three  pernen 
<Lcu^.shaasthet;.otofeaehofwhiehwasir/X 

the.e    tended  upwards  and  in.parted  the  power  that 
worked  one  run  of  stones.     These  stones  were  plaeed 
m  the  usual  n.annor.     From  the  nwvin  horizon  a    St 
theWsen.ntstoryth..ean.eanotherperpe 

wills  lb  r'"T-T""'   ^"-'"^  ^>'  "-'-•'  «^'  bevel 

tie  le  7       ""^  ""''"''^^^  ^'^^'  P-^-'  that  drove 

the  other  maclunery  in  the  null,  the  bolts,  the  cooler 
and  the  bran-dustei-.  ^-^uier, 

As  I  understood  the  witness  and  the  evidence  the 
cooler  was  driven  by  a  perpendicular  shaft  •much 
the^  same  manner  as  that  by  which  the  stones  we^^ 

The  witness  said  that  the  bran  duster,  as  well  as  the 
stones,  was  driven  by  the  lower  horizonial  s^af  The 
bran  duster  stood  upon  the  floor  of  the  third  stoo-.  and 
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the   smut-machine  upon  the   floor  of  the   basement: 
neither  was  fastened.     It  Avas  not  easy  to  understand 
from  the   witness  precisely  how  the  machinery   was 
situated,  and  how  the  jpower  was  applied  in  each  case. 
There  was  what  was  called  a  hurst-fi-ame,  on  which 
the  lower  one  of  each  run  of  the  stones  rested.     This 
was  a  very  solid  frame  of   timber  twenty-four  feet 
long,  twelve  feet  wide,  and  about   nine  feet   high  or 
deep.     This  was  built  from  the  foundation  (bottom)  of 
the  mill,  and  passed  up  through  a  space  left  for  it  in 
the  floor,  and  seemed  to  be  for  the   purpose  of  having 
a  more  solid  place  for  the  stones  to  rest   upon  than 
could  be  obtained  by  resting  them  upon  cross-beams 
of  the  building.     The  witne.ss  said  that  the  frame  was 
not  in  any  way  made  fast  to  the  timbers  of  the  build- 
ing.    The  three  runs  of  stones  were  in  a  row  upon  this 
frame.     There  were  two  bolts.     For  these  there  was  a 
frame  built  in  the  ordinary  way  and   set  on  the  floor, 
Judgment    ^nd  in  this  the  bolts  were  placed.     Each  bolt  was  about 
four  feet  wide,  eight  feet  high,  and  twenty-one  feet  long. 
This  frame  stood  on  the  floor  by  its  own  weight.    There 
was,  accoi-ding  to   the  evidenee,   no  fastening.      The 
smut-machine  and  bran- duster  also  stood  on  the  floor 
by  their  own  weight,  according  to  the  evidence,  without 
fastening.    The  cooler,  according  to  the  evidence,  rested 
in  the  same  way  as  the  upper  millstone. 

It  is  plainly  stated  by  Marshall  that  all  this  machi- 
nery was  put  into  the  mill  in  the  usual  way:  that  it 
was  put  in  for  the  purpose  of  the  mill,  and  for  no  other 
purpose;  that  it  was  permanently  placed  there,  and 
that  there  was  not  any  intention  of  taking  it,  or  any 
part  of  it,  out  of  the  mill. 

The  case  oiCidhvickv.Sivin<lell  (a)  tnllowingExjmrte 
Cotton  (6), shews  that  trade  fixtures  affixed  to  niovt<m»ed 
freehold  premises  after  the  mortgage,  by  the  mortgagor 
and  his  partner  occupying  the  premises  for  the  purposes 
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(h)  2  M.  D.  &  D.  725, 
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Moulfon   a)  decdes  that  if  a  tenant  of  the  niortga^or 

place  hxtures  the  consequence  is  the  sa.ne  as  if  the 

moi^gagor  had  done  so.     The  mortgagor  cannot  confer 

upon  his  tenant  a  privilege  that  he  himself  has  not  at 

the  time  of  the  making  of  the  lease,     m^hersehmann 

V.  McJIenry  (h),  decided  that  a  building  erected  upon 

land  by  one  who  enters  claiming  adversely  to  the  true 

.owner,  and  used  by  him  as  part  of  his  adverse  enjoy- 

ment,  is  a  fixture  which  the   occupier  has  no  ric^ht  to 

remove  as  against  the  owner  of  the  land,  although  the 

same  is  o    wood  resting  only  upor    he  surface  of  and 

not  let  into  the  soil. 

A  passnge  in  Fwell  on  Fixtures,  at  p.  21,  referred  to 
with  approval   by  the  Court  of  Appeal,  in  Kerfer  v 
i^.n.7/(o)  IS  as  follows  :  "Undoubtedly  physical  annex-' 
ation  exists  in  the  great  majority  of  cases  under  this 
branch  of  the  law,  and  is  an  important,  and  often,  as 
bearing  upon  the  question  of  intention,  a  controlling 
element  m  determining  the  question  whether  an  article  •'"'^P»«t- 
IS  or  IS  not  a  fixture,  but  the  weight  of  modern  autho- 
rity and  of  reason,  keeping  in  mind  the  exceptions  as 
to  constructive  annexation  admitted  by  all  the  authori- 
ties  to  exist,  seems  to  establish  the  doctrine  that  the 
true  criterion  of  an  irremovable  fixture  consists  in  the 
united  application  of  several  tests:   1st.  Real  or  con 
structive  annexation  of  the  article  in  question  to  the 
realty.     2nd.  Appropriation  or  adaptation  to  the  use  or 
purpose  of  that  part  of  the  realty  with  which  it  is 
connected.     3rd.  The  intention  of  the  party  making 
the  annexation  to  make  the  article  a  permanent  acces- 
sion   to   the    freehold,   this   intention    being   inferred 
from  the  nature  of  the  article  affixed,  the  rdation  and 
situahon.  of  the  party  raaking  the  annexation,  and  the 
policy  of  the  law  in  relation  thereto,  the  structure  and 
mode  of  the  annexation,  and  the  purpose  or  use  for 
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which  the  annexation  is  made.  Of  these  thi-ee  tests 
the  clear  tendency  of  modern  authority  seems  to  give 
pre-eminence  to  the  (juestion  of  intention  to  make^he 
article  a  permanent  accession  to  the  freehold,  and  the 
others  seem  to  derive  their  chief  value  as  evidence  of 
such  intention." 

The  learned   Mr.  Justice  Burton  then  says:  "The 
exceptions  referred  to  as  constructive  annexations  being 
those  articles  which  are  not  themselvt^s  annexed,  but 
are  deemed  to  be  of  the  freehold  from   their  use  and 
character,"  such  as  the  vases  referred  to  in  D'Eyncouvt 
V.  Gvpiiory  (a),  mill   stones,  the  ordinary  snake  fence, 
and  the  like,  and  the  learned  Judge  continued:  "To 
these  may  be  added.as  coming  within  the  same  principle, 
in  the  case  of  a  deed  or  mortgage  of  a  m-nufactoryi 
that  poi'tion  of  tlie  machinery  of  such  manufactory,' 
whether  the  same  be  fast  or  loose,  which  is  essential 
to  the  operation  of  the  fixed  machinery  and  intended 
to  be  used  as  part  of  it,  and  without  which  it  would  be 
useless,  and  the  building  no  manufactory  at  all." 

The  learned  Judge    was   there   considering  a   case 
where  the  machinery    was  placed  on  the  land  subse- 
quent to  the  execution  of  the  mortgage,  and  in  that 
one  respect  at  all  events  like  the  present  case.     He 
reviewed  many  of   the  cases  to  which   I  have  been 
referred  by  counsel,  and  amongst  the  rest  McDonald  v 
}yeeks  (b),  Patterson  v.  Johnston  (o),  and  Gooderham  v. 
Denholm  {d),and  spoke  approvingly  of  the  language  of 
the  present  Chief  Justice  in  McDonald  v.  Weeks     The 
learned  Judge   then   said  :    "  It   does  seem  in    many 
cases  that  could  be  put  but  a  flimsy  distinction  that 
articles  are  fixtures  when  nailed  or  screwed,  or  bolted 
into  a  building,  and  are  not  so  when  thiir  own  weight 
gives  them  steadiness  in  their  place  without  such  aid  " 
The   learned  Judge,  after  referring  to   many  other 
cases,  said:  "  It  appears  to  me  that  there  is  no  difference 
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of  opinion  am,.ngst  the  Judges  to  whose  decisions  I 
have  referred,  upon  the  main  points,  viz.,  that  in  all 
cases  the  question  of  intention  is  mainly  to  be  looked 
at,  the  difference  arises  in  considering  what  is  sufficient 
evidence  of  that  intention.     I  think  it   impossible  to 
JioJd   that  the   circumstance  of  the  machinery  beinff 
brought  upon  the  land  by  the  owner  of  the  freehold 
raises  the  presumption  that  he  intended  them  to  become 
part  of  the  realty,  although  the  slightest  annexation 
might  raise  a  presumption  that  he  intended  to  improve 
freehold '^""^  "^"^^  *^'''"  ""  Permanent  accession  to  the 
The  learned  Judge  then  pointed  out  the  position  of 
the  plaintiff  in  that  case  by  saying:  "'The  difficulty 
tha     the  plaintift  labours  under  is.  that  there  is  no 
evidence  ahunde  to  explain  the  intention,  and  there  is 
no  annexation  in  fact  from  which,  looking  at  the  rela- 
tion of    he  parties,  an  inference  of  intention  might  be 
gathered.     His  is,  therefore,  the  case  of  a  mortgLoe  of 
freehold  claiming  that  machinery  brought  upon  the  ''"''«"-»»' 
mortgaged  premises  passed  to  him.  although  the  mort- 
gagor may  have  studiously  avoided  annexing  them  to 
the  freehold  to  prevent  his  doing  so." 

In  the  same  case  the  learned  Mr.  Justice  Patterson, 
atp^l37,  makes  a  copious  extract  from  the  c^^^ Holland 

d'utttrM?^' "  "^.^'^ ''' "  ^"^^  '^'^''  "^^-'-^  -  -0 

doubt  that  the  general  maxim  of  the  law  is,  that  what- 
ever is  annexed  to  the  land  becomes  part  of  the  land, 
but  It  IS  very  difficult,  if  not  impossible,  to  say  with 
precision  what  constitutes  an  annexation  sufficient  for 
this  purpose.      It  is  a  question  which  must  depend  on 
the  circumstances  of  each  case,  and  mainly  on  two  cir- 
cumtances  a^   indicating  the  intention;   the  denvee  of 
annexation,  and  the  object  of  the  annexation.  When  the 
article  in  question  is  no  further  attached  to  the  land  than 
by  Its  own  weight,  it  is  generally  to  be  considered  a 
mere  chattel."    Referring  to  Wiltshear  v.  CottrJlih), 
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(a)  L.  R.  7  C.  P.  328. 


(f>)  1  E.  &  B.  674! 
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and  the  cases  there  cited  :  "  But  even  in  such  a  case,  if 
the  intention  is  apparent  to  make  the  at'ticles  part  of  the 
land,  they  do  become  part  of  the  land."     The  learned 
Judge  then  refers  to  the  rule  formulated  in  Holland  v. 
Hodgson  {a):  " that  articles  not  otherwise  attached  to  the 
land  than  by  their  own  weight,  are  not  to  be  considered 
as  part  of  the  land  unless  the  circumstances  are  such  aa 
to  shew  that  they  were  intended  to  be  part  of  the 
land,  the  onus  of  shewing  that  they  were  so  intended 
'ying  on  those  who  assert  that  they  have  ceased  to  be 
chattels,  and  that,  on  the  contrary,  an  article  which  is 
affixed  to  the  land,  even  slightly,  is  to  be  considered  as 
part  of  the  land  imless  the  circumstances  are  such  as  to 
shew  that  it   was  intended    all  along   to  continue  a 
chattel,  the  onus  lying  on  those  who  contend  that  it  is 
a  chattel.     This,  however,"  it  is  there  remarked,  "  only 
removes  the  difficulty  one   step,  for  it  still  remains 
a  question  in  each  case  whether  the  circumstances  are 
sufficient  to  satisiy  the  onus."    The  learned  Judge  then 
makes  the  remark  that  in  the  case  Holland  v.  Hodgson, 
prominence  is  given   to  the  element  of  intention!  and 
notices  that  its  importance  is  more  strongly  insisted 
upon  when  it  explains  the  object  of  the  annexation  of 
the  article  in  question,  and  when  it  may  thus  serve  to 
■preserve  to  it  the  character  of  a  chattel,  than  when  it 
operates  to  make  an  article  not  annexed  a  fixture  ;  but 
even  in  the  latter  case,  it  is  explained,  if  the  intention 
IS  apparent    to   make    the   articles  part  of  the  land 
they   do  become   part   of    the    land.       Towards    the 
conclusion   of  his  judgment   the   learned   Judge   ex- 
pressed the  opinion  that  the    Court  should  act  upon 
the  law  as  given  etfect  to  in  Ghldley's  Case  (b),  at  the 
same   time  repeating  his  belief  that  the  current  of 
V     authority  is  against  treating  as  fixtures  anything  which 
IS  not  in  fact  annexed  to  the  realty  except  in  cases  such 
as  D'Eyncourt  v.  Gregory  (c),  where  the  article  forms 


-Judgment 


(rt)  L.  R.  7  0,  P.  .328. 
(c)  L.  R.  3  Eq.  382. 


(b)  32  L.  T.  N.  S.  486. 
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the  a.c„tctu.al  design,  though  not  actually  fastened, 

or  a.   n  the  faiuihur  case  of  a  mill  .stone  which  is  an 

essentud  part  of  the  mill;  and  the  concluding   elrk 

ofthe  h  ,-ned  Judge  i.s,  that  he  thinks  a  policy    hV 

cern.ble  n.  the  cases  on  the   subject,  and  especil  y   h. 

ater       ,  ,,  ,,  ^^^^  ^^^  ^^^.^^  should'not th  W 

to  have  ceased  to  be  a  chattel  unless  attached  rea  y 

and  not  constructively  to  the  freehold.     In  the  .we 

case  the  learned  Vice-Chancellor  Blak.  rested  hi    i  1 

Z  r'V"  'r''  ''"^  ''''  ^'''^^^  -  questional 
"ot  affixed,  and  that  there  was  no  ev  dence  of  an 
mtentjo.  to  make  them  a  pennaneat  addition  to  the 
f  eehold.  He  says:  "The  intention  of  the  owner  of 
the  premies  must  be  shewn  in  some  manner  in  orde^' 
that  what  previously  were  chattels  may  become  fi.tu.7s 
and  thus  part  of  the  realty  "  ' 

that"itis\r  ^''"'^^""^  "   ^"'•''■"-  ^''>'  ''  ''^  stated 
that  It  IS  the  permanent  and  habitual  annexation  and 

not  the  mar.ner  of  fastening  that  is  important  in  deter    -^«-t. 

nnnxng  the  question,  and  I  cannot  avoid  being  of  the 

opmzon    hat  many  of  the  cases  shew  the  .samt  thin. 

f  thfca     r;  ""t ""  -^-"P%^d-  The  decision 
of   he  ca  e  Keefer  v.  Merrill  (b),  against  the  mortgagee 
rests  undoubtedly  on  the  facts  of  there  not  bein^  :nv 
annexation  of  the  property  to  the  freehold,  and  the 
absence  of  evidence  aliunde  to  explain  the  intention! 
and  there  being  no  fact  from  which  the  infeience  of  in- 
tention might  be  gathered;  in  other  words  the  articles 
not  being  attached  otherwise  than  by  their  own  ^^:^ 
the  onus  was  upon  the  mortgagees  to  .shew  that  they 
were  mtended  to  be  part  of  the  freehold,  and  they  did 
not  shew  this.     Had  the  articles  been  annexed  to    he 
and.  or  had  there  been  evidence  sufficient  to  shew  tha 
the  intention  was  tiiat  the  articles  should  become  and 
be  part  of  the  land,  there  can  be  no  doubt  that  the 
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(a)  54  Maine,  263. 


{f>)  6  App.  126. 
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188|^  judgment  of  tlie  Court  would  have  been  one  affirming 
— '         tlie  judgment  of  the  learned  Chief  Justice  before  whom 
the  cause  was  heard. 

I  have  examined  with  care  all  the  cases  referred  to 
by  the  learned  counsel,  and  naturally  in  a  case  of  this 
character  a  great  many  more,  and  my  conclusions  are 
as  follow : 

I  think  there  can  be  no  doubt  that  the  building  was 
and  is  a  fixture  and  part  of  the  land.     This,  however, 
for  the  reasons  before  stated,  is  not  of  much,  if  any,' 
imj)ortance  in  the  case.    As  to  the  boiler,  I  am  of  the 
opniion  that  this  was  annexed  to  and  became  part  of 
the  freehold.     I  think  the  manner  in  which  it  was 
encased,  if  I  may  use  the  expression,  with  either  stone 
or  brick  walls  which  were  let  into  the  ground  about  a 
foot  for  the  purpose  of  getting  a  solid  foundation  for 
them,   and   the  manner    in  which    the   smoke-stack 
restmg  on  top  of  the  boiler,  as  was  described,  was  main- 
tamed  in  its  place,  if  there  were  nothing  more,  shew  a 
sufficient  annexation  to  the  land.     I  do  not  think  that 
the  fact  of  tlie  boiler  being  suspended,  as  it  undoubtedly 
was,  as  is  before  described,  and  what  is  said  in  the 
ev^ence  about  the  large  door  in  the   engine  house 
sufficiently  shew,  or  shew  at  all,  an  intention  to  pre- 
serve the  character  ox  the  property  as  movable  or  a 
chattel.      On  the  contrary,  I  do  think  the  facts  proved 
—entirely  apart  from  the  verbal  testimony  as  to  what 
was  in  fact  the  intention— sufficient  from  which  to 
infer  that  the  intention  was  to  make  the  boiler  part  of 
the  freehold;  and  even  if  I  were  not  of  the  opinion 
that  It  was  annexed,  I  would  still  hold   that  it  was 
made  a  part  of  the  freehold. 

As  to  the  engine,  I  cannot  think  that  this  is  in  the 
same  position  as  a  machine  brought  into  a  factory  and 
placed  on  the  floor  and  there  worked  by  the  power 
with  which  other  machines  in  the  same  factory  were 
worked.  Here  there  was  a  solid  foundation  of  stone 
constructed  for  the  sole  purpose  of  this  engine     It 


Judgment. 


1881. 

Dickson 

v. 
lliiDter. 


CHANX'ERY   REPORTS. 

served  no  other,  and  wa»  not  i„K,„,,e,,  t„  ,„ve  any 

purpceof  gotti„,,a  solid  foundation. '  ZLtw 
laid  upon  tin,  to  receive  the  engine,  an.l  t„  these  tl 

&cts  s  that  the  stone  foundation  and  tl,e  ti.nbera 
consftutod  one  thing,  the  foundation,  that  the  timZ 
wem  e„,ph,yed  for  the  eonvenienee  of  fast™    .the 

ft'::: ; It::?,'"™™'"'"'  '"■  p-"^--  "-p-^"' * 

01  t,,sten  tl,»  engine  to  the  stones.    The  engine 
aeeord,ng  to  the  evidenee,  ,vas  eertainly  pla    dXe 
It  was  ,„  a  permanent  n.anner.     The  t  nibe^  1 
oertamiy  „ot  a  part  of  the  engine,  bu  '  aTartof  «: 
foundafon  made  to  receive  it,  „„d  if  I  L  obli  "d 

ha?  H  '  "■'""  ""^  *"  "•"■"'■  I  """k  I  shout  iy 
tha  the  engme  was  annexed  to  the  freehold :  but  fe 
that  a,  ,t  may,  a  part  of  what  I  have  said  regarding 
the  boder  ,s  applicable  here ;  the  facts  proved,  am]  "; 
are  apparently  undi.spnted  facts  now,  apart  fro, ,    he 

infcence   hat  to  „,e  ,s  irrasi.,tible,  that  the  intention 
was  to  make  the  engine  a  part  of  the  freehold 

As  to  the  mill-stones,  I  think  that  mill-stones  are  so 
umversally  held  to  become  part  of  the  realty  when 
p  aeed  m  a  m.ll,  as  being  necessary  to  its  workin/and 
a«  .t  ,s  sa,d.  to  pass  to  the  heir,  that   I  need  onf;  Tay 

ofi:t:hoM^°''"'°""'-^  "■"'--- ---^ap:^ 

Then, .«  to  the  other  four  articles  mentioned  in  the 
evrfenee  the  bolt,  the  cooler,  the  smut-machine,  and 
he  bran-duster.  These,  -  ^cording  to  the  evidence  a« 
InnderstandU  were  not  annexed  otherwise  til  b^ 
their  own  weight,  each  standin,;  upon  the  floor,  but  in 
diflerent  places  m  the  mill,  and  they  appear  to  Z 

come  within  thenilein^o&^rfv.^J^SLT/and  thai 
the  onus  of  shewing  that  they  were  inLded  to  be  par 

ojO^nd^sted^^ponae^phi^tilfs;  and  the  quX 

(a)  L.  R.  7  C.  P.  328. 
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18«1.    is,  I  fliink,  whether  or  not  the  plaintiffs  succeeded  in 
shewing  this.      The    circumstances    material,   briefly 
stated,  are  these.     The  defendant  Marshall  purchased 
this  piece  of  land,  and  thought  he  was  the  owner  of  it. 
He  did  .so  for  the  purpose  of  building  upon  it  a  mill, 
this  kind  of  mill.     He  let  the  contract;  of  the  building 
of  this  mill  upon  this  land  to  Messrs.  Goldie  &  McCul- 
^        loiujh  who  were  mill  builders.     He  did  not  understand 
the   building  of  a  mill  at  all,  nor  was  he  a  miller  by 
trade.     His  brother,  however,  was.     GuhUe  <&  McCid- 
lough  built  the  mill  iMusuant  to  this  contract.     They 
built  a  mill.     It  was  one  thing,  and  for  one  purpose. 
The  effect  of  the  evidence  is,  that  all  these  articles  were 
parts,  and  no  doubt  they  were  necessary  parts  of  that 
one  thing— the  aiiU.     There   is  nothing  to  shew  that 
any  one  of  these  articles  was  made  or  brought  there 
separately  or  for  any  purpose  other  than  as  part  of  and 
a  component  part  of  this  mill.     There  is  nothing  what- 
ever to  shew  that  any  one  of  these  articles  was  placed 
Judgment,  in  this  mill  for  the  purpose  of  the  better  enjoyment  of 
its  use  as  a  chattel.     They  were  permanently  placed 
in  the  mill,  although  not  fastened  ;  and,  in  my  opinion, 
all  the  facts  and  circumstances  combine  to  lead  to  the 
inference— which  I  think  irresistible— that  the  inten- 
tion was,  that  they  .should  be  part  of  the  land ;  and  these 
remarks  are  to  apply  as  well,  so  far  as  there  may  be  any 
necessity,  to  the  boiler,  the  engine,  and  the  mill-stones. 
Then  the  oral  evidence  of  the  defendant  Marshall 
as  to  the  actual  intention  shews  the  same  thing.     I 
think  the  evidence  to  answer  the  onus  that  was  upon 
the  plaintiffs  quite  sufficient,  and  that  the  true  conclu- 
sion is,  that  this  machineiy,  and  every  part  of  it,  became 
and  was  part  of  the  land,  and  that  the  plaintiffs  were 
and  are  entitled  to  it  for  the  purposes  of  their  mortgage. 
It  is  admitted  that  this  machinery  was  taken  away 
by,  or  for,  the  defendants,  the  Marshalh.     I  think  it 
was  wrongly  taken  away.     The  defendant  Marshall 
in  his  evidence  says  he  can  get  the  machinery  if  neces- 
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8ary.  and  the  order  for  its  restoration  will  .o     If  th« 
accordingly  "ymg  it,  and  order 
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Hayes  v.  Hayks. 

Appeal  from  MaMer—TniMee  and  (■ci/ni  iiuv  tnixt—Jitxt  alhwancis— 
Spi'dal  FindiiiijK,  power  and  duty  of  Mnxlir  (u  to. 

Tho  defendant  wns  tlio  assignee  of  a  ijolicy  of  oscurauco  on  his 
brother's  life,  in  trust  to  [iiiy  himself  certain  moneys  and  expend 
the  residue  in  tlic  support  and  maintenance  of  tho  assured's  family, 
and  having  made  further  advances  on  the  advice  of  his  brother, 
who  was  a  practising  barrister,  he  took  a  second  a8si<jnment  of  the 
policy  absolute  in  form.  On  tho  doatli  of  tho  assurcl  tiie  defen- 
dant, asserting  a  riglit  to  obtain  payment  of  the  policy,  went  to 
the  head  ofHco  of  the  company  in  tho  United  States,  in  order  to 
hasten  the  payment,  ponding  a  dispute  with  the  plaintifl's— the 
family  of  the  assured— as  to  his  rights.  In  talking  tiie  accounts 
between  the  parties,  tho  Master  found  that  the  defendant  acted 
bonAJidc  in  so  doing  and  allowed  his  expenses,  although  the  com- 
pany, at  the  instance  of  the  plaintiffs,  refused  to  pay  liim,  and  sent 
the  proceeds  of  the  policy  to  their  solicitors  in  Toronto,  to  be  paid 
over  to  tho  party  entitled. 

Held,  on  appeal  from  the  Master  [aflirming  his  ruling]  that  as  the 
defendant  was  under  either  assignment  entitled  to  possession  of 
the  fund— either  as  trustee  or  individually— and  as  the  Master 
under  all  the  circumstances,  thought  fit  to  allow  such  expenses,  and 
it  did  not  appear  clear  to  the  Court  that  such  allowance  was  wrong, 
the  item  should  bo  allowed. 

Held,  also,  that  tho  Master  had  properly  allowed  to  tho  defendant  in 
his  accounts  a  fee  of  |10  paid  by  him  to  counsel  tor  advice  as  to 
his  action  in  respect  of  the  two  assignments. 

The  Master,  at  the  request  of  the  defendant,  reported  specially  in 
his  favour  as  to  many  matters  not  particularly  referred  to  him, 
but  which  formed  the  subject  of  charges  of  fraud  made  in  the  bill 
of  complaint  : 

Held,  that  the  Mcster  had  power  to  report  specially  any  matters  he 
deemed  proper  for  the  information  of  the  Court,  and  that  it  was  his 
duty  to  so  report  any  matter  bearing  on  the  question  of  costs. 

This  was  an  cappeal  from  the  report  of  The  Master, 
by  the  plaintiffs  in  the  cause. 


Mr.  Donovan,  for  the  appeal. 
Mr.  E.  D.  Armour,  contra. 
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The  circumstances  frivin.r  Hsn  in  th^       •. 
stated  ,n  the  judgment.  "ucauj      ^^^.^^ 

V. 

Hayei. 

that  need  not  ,,e  partiouln.-lv  oS\  .    ml 't"  "" 
had  a  poUcy  of  i„™™„ee  ,  ,„„  „„1;:  „™:\    '*f 

.  inat  on  the  13th  day  of  June,  1873  Mir/uip/ 

bydeed,„,,,g„ed  thi,  poliey  t,  the  resp^dLt  in  t    s  ' 

Jfl.lU,  (by  tins  deed  acknowledged  t„  L  d, 

by  *VW.  to  l,i,„,  and  the  inti't  tl,e   „'  ""Clf 

to  use  the  remaining  proceeds  of  fho  ,.r 

port  and  „,al„ton„nc°  "of  tLe'lU'lf  r,^,r:^;  '""""^ 

f  f  f  («'7PP«"ants),  the  expenditure  of  ,„ch  "■„ 

ceodsfor»„eh  «„pport  and  n,„i„tenance  to  be  Zd 

.ng  to   he  dircetion,  and  under  the  eontrol  of  tie  "ef 

pontat   or  of  »„ch  peon  or  person,  a,  1   ,  ,,2 

appomt  to  ,„eeeed  bin,  i„  the  tnl  or  to  act  fo    Llm 

,n   relation  thereto.     That  in  the  year  1S7(!   Jf   j     , 

having  in  the  n,eanti,„e  bee„n,e  fu  tC   i,  dlb  Jlr 

respondent,  another  a.ign„e„t  of  the   ^d  H   ^^^t' 

made  by  n„  »„  „,,  respondent,  whieh  wa,  absolute  ^ 

had   poiver  to  do  this  notwithstanding  the   form»r 

latera^^secunty  for  the  payment  of  the  money  thattt 
IS  saxd)  was  obtained  for  the  benefit  of  Michael  anl 
was  so  in  the  hands  of  McCaughey  at  the  time  of  the 

It  appears  that  the  respondent  then,  or  shortly  there- 
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I»«l.    aft(  r.paid  an(l,sati.s(u'<l,orsecure(ltheilel)tto.l/fr(/(A,7/t<-y, 
<Aftd  obtjiitied  from  Iiim  a  T<»**"a80  of  the  policy,  and 
huN  \\\\f  iiuwle   tlio  necusMary  j.i.jofs,  clainiiid  from  tlio 
insuianco  cuinjiany   the  aiiioimt  owing  upon   it.      It 
appear.s,  liowevur,  that  in  niuiiing  the  claim  upon  the 
company  ho  produced   both   the  a.s.signinent8  to   him 
from  Michael,  but  he  claimeil  the  money  a.s  Ids  own, 
and  the  company  were  about  to  pay  it  to  him  upon 
getting  his  receipt,  both  as  as.signee  of  the  policy  and 
as   trustee   under    the    first    a.ssignment,  when   thoy 
were  notified  by  the  solicitor  for  the  appellants  not  to 
pay  the  money  to  the  respondent,  and  they  decided  to 
send  the  money  to  their  own  solicitors  in  Toronto,  to  be 
by  them  paid  over  to  the  party  or  parties  who  nught 
shew  a  legal  right  to  receive  it.     Whilst  the  money  was 
so  in  the  hands  of  tlieir  solicitors,  the  contending  par- 
ties met  and  an  agreement  was  entered  into  between 
the  respondent  and  the  solicitor  for   the  appellants, 
according  to  which  the  sum  of  !!j2,o()0  wa.s  to  be  depo- 
Judgment.  sited  for  the  benefit  of  the  appellants,  and  the  balance 
was  to  be  paid  to  the  respondent.     This  deposit  was 
made,  and,  as  I  understand,  the  balance  paid  to  the 
respondent  and  certain  small   payments  out  of  the 
^2,500  made  to  the  widow.     Owing,  liowever,  to  a  dis- 
pute as  to  the  right  of  the  respondent  to  receive  a  cer- 
tain portion  of  the  $2,5UO,and  the  refusal  of  the  widow 
and  her  son  to  sign  or  indorse  certain  cheques  respect- 
ing this  portion,  the  respondent  notified  the  trustee   in 
whose  hands  the  ^2,500  was  d>']  odited,  not  to  pay  arv 
more  of  the  money  to  the  appellants ;  whereupon  vhe 
bill  of  complaint  in  this  cause  was  filed  for,  amongst  a 
great  variety  of  things,  specific  performance  of  this 
"ijTveement  or  settlement,  as  it  is  called.     Answei-s  were 
di    ■  filed,  and  the  cause  brought  on  lor  a  hearing,  when 
i*  r    ■  I     the  Court  declared  that  the  alleged  agree- 
mX'X  ■.'  v/hi.-h  specific  performance  was  sought,  was 
no-,  1.1.W  ^Dg  upon  the     urues,  but  owing  to  and  upon 
certitii.  su  omissions  in  the  answer  of  the  respondent,  it 
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wa^.  orclorecl  l,y  the  Court  that  it  shouM  b.  -..ferro.l  t„  the 
Master  .n  or.l.nary  to  tako  an  account  of  the  ,.ron...lH 
of  ho  sHul  pohcy  of  insurance,  and  of  the  respl.n.lonfs 
doahngs    herewith.  an.I  also  to  inquire  an.l  itate  who 

was  eutUlcI  to  the  sai.l  p.-oc Is.    The  other  defendlat 

the  d.|.os.tary  of  the  82.500.  had.  in  the  n.eantinu.  pi;  I 

1  T  u  ./  '^'r"""*^  "'any  other  thing.s  in  the  plead- 
ingH  wh.ch  :t  .s  deemed  unnecessary  to  refer  to  xcepfc 
as  may  liereafter  appear.  ^ 

The  Ma.ster  by  hi,s  report  found  that  the  proceeds  of 
hepohcy  were  85  778.  and  that  the  respou.lent  had 
em-e.,  thKs  sun.  from  the  insurance  coulpany  on  the 
10th  day  of  October.   1879:  that  the  respondent  wal 
ent.t  ed  to  the  sun.  of  $1,530  05e..  being,  as  I  unlr 
stand  :t.  the  Sl.112  and  interest  on  the  s^ne ;  and  a  so 
the  sum  of  Sl.OGl   y9c..  being  the  aggrega  e  of  the 
amounts  paid   by  him  in  payn.ent  of  pre.tiun.s  upon 
the  pohcy   o  keep  the  same  alive,  a,.c'  interest  thereon 
a,rd  as  to  these  two  sums  there  is  not  now  any  dispute.'  ^"Wnt 

to  m  28c.  (including  interest)  expended  by  him  for 
he  benefit  of  the  appellants,  and  the  sum  of  8G2  31c 
(including  interest)  paid  by  him  for  travelling  expenses 
m  gomg  to  Hartford  in  and  about  obtainin.r  palmen 
of  the  insurance  money.  '    ^ 

The  Master  found  that  of  the  $2,500  there  was  in 
Court  he  sum  of  $2,345  92c.:  that  the  respo.ident  was 
enutled  to  $77  43c.  of  this  sum  for  his  own  use,  and  to 
the  balance  thereof,  after  deducting  certain  costs  there- 
from,  as   trustee  under  the   trusts   contained   in   the 

JuXS  '^  '^''  '"'"^  ^'"'^'  ^''"'^^'  ''^^^  '^'  13th 

And  at  the  request  of  the  respondent  the  Master 
certified  specially  as  follows  : 

1.  That  the  appellant  Mary  Ann  Hayes  had  released 

7.tTu  '".     '  ^^'''^'  ''^'''''^  *°  •"  '^'  5th  paragraph 
of  the  bill  of  complaint  to  McGau^hey  when  the  «ame 
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were  mortgaged  to  him   by  the  re.si)onclent,  that  the 
claims  against  the  said  lands  exceeded  the  value  thereof, 
so  that  her  dower  or  right  of  dower  in  the  equity  of 
redemption  was  of  no  valu^  but  that  one  Joseph  Kidd, 
who  had  advanced  money  to  Michael  Hayes,  after  the 
death  of  the  said  Michael  agreed  to  take  the  said  lands, 
assuming  the  mortgage  thereon  to  the  Trust  and  Loan 
Co.,  and  to  pay  a  sum  of  $500,  part  of  which  was  to  be 
applied  in  payment  of  over-due  interest  upon  the  same 
mortgage,  and  the  balance  to  be  paid  to  the  appellant 
iMciry  Ana  Hayes,  which  is  the  small  sum  of  money 
referred  to  in  the  fifth  paragraph  of  the  bill.    The  said 
sum  was  paid  by  the  said  Kidd  to  the  respondent  at 
the  request  of  the  appellant  Mary  Ann  Hayes :  she 
saying  that  he  was  the  person  best  entitled  to  it,  as  he 
was  paying  out  a  great  deal  of  money  for  them. 

2.  That  after  the  assignment  of  the  said  policy  dated 
■  the  l;3th  of  June,  1873,  had  been  executed,  and  in  or 

Jua  men    ^^"^"^  ^^"^  ^"*^"*^^  *^^  October,  1876,  the  said  Michaely 
u  gment  ^i,^  ^^^   ^  practising  barrister  and  attorney,  repre- 
sented to  the  respondent,  who  was  a  bank  manager, 
that  the  assignment  of  the  said  policy  which  had  been 
executed  was  a  revocable  one,  and  that  he  could  legally 
execute  another  and  absolute  assignment  thereof,  and 
thereupon  the  second  assignment  of  the  said  policy 
dated  the  20th  day  of  October,  1876,  was  executed ;  that 
the  respondent  acted  in  good  faith  in  taking  the  second 
assignment,  and  relying  on  the  representations  then 
made,  and  the  advice  then  given  by  the  said  Michael, 
believed  that  he  thereby  acquired  an  absolute  right  to 
the  said  policy  to  his  own  use. 

3.  That  after  the  death  of  the  said  Michael,  and  at 
the  time  when  the  respondent  believed  that  McGaughey, 
to  whom  the  said  policy  had  been  assigned,  was  entitled 
to  the  proceeds  thereof,  he  agreed  to  pay  for  the 
benefit  of  the  appellants  the  sum  of  |40  per  month 
looking  to  the  other  brothers  of  the  said  Michael  to 
recoup  to  him,  if  they  could,  part  of  the  said  sura,  and 
that  the  respondent  did,  for  a  time  pay  the  same  ' 
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believed  thev  Id  nonT      T     '  "'  "  '""^  ^^<^"  ^e 

legal  advce  that  r  ^'  T     ''"'  "°^^  ^^  ^^^-^^^ed 
o      «uvi(.c  mat  the  hrst  a^siwnmpnt  nf  n.„       i- 

was  valid  and  bindino-  ho  1,.,=  T     "'  °'  *«  P»l«=y  ■>«'...» 
interest  therein.     1"!-  ™^''  '"^'"'"^'^  ""'i'- 

offer  of  coZIletf    h        ^.°"""''"'  '»  ™k«  aa 

Us  right  iJXTuiT    IntV:   """"""  "'"i'"''"'  '» 

of  far„i,,  affi-rr  the' h£  tZT  "VT"'^ 

desire  you  to  co,„™„,  Jt  t  jfa  ZTrnd     "^  '". 
your  other  olients  as  niav  1„  J     m     ''    '         "'"'''  "^ 

to  eontiuue  his  P^^Z^im^'^lZXr^'T' 
years  from  fhi^  rlo^^         i  ^      montli  for  three 

ntigatio„«e  cedTn  "T  "*'"«  "'™  •»•■- 

and  that  each  party  shou.d  Z'Co^,  et^  vlf ' 
assured  it  will  nrpx-on^-  „         "1    i     ,  '     ^^^  ^^^ 

if  the  partre   can;:    X'  t      °'  ™Ple«.sa„t„ess 

enoughs  advise  usTt  once  .^.X^r™',,  ""'  ""' 
nicate  the  offer  to  your  clTcnT    „  '/'"'  7"  <'°'™"- 

;^viseus„fthecauit,::::rtrtcatr 
zt.e' da';"r^,'t;;.  t«?""""'' '°""'' ^  -■>« 

declined."      '  "'    "   ""'»'    ■■espectfuUy 
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The  first  ground  of  appeal  is.  as  to  the  allowance  to 
the  respondent  of  the  S97  28c.,  the  appellants  contend- 
ing  that  only  about  S40  of  this  sum  was  paid  by  the 
respondent  to  be  expended  for  the  maintenance  of  the 
appellants,  and  that  the  surplus  over  this  $40  was  vol- 
untarily paid  by  the  respondent  in  discharge  of  certain 
debts  of  his  decea.se.1  brother,  and  which  he  had  no 
right  to  charge  against  the  trust  fund.     This  is  the 
sum  of  Schedule  "  E  "  of  the  accounts.    The  respondent 
verified  the  accounts  in  the  usual  way.     In  his  exam- 
ination in  chief  he  swore  positively  to  the  amount,  say- 
ing he  gave  it  to  the  family  for  maintenance  after  his 
brother's  death,  but  that  he  did  not  know  what  they 
did  with  it.     In  his  cross-examination  there  appears 
some  confusion  as  to  the  dates  of  the  payments  of  some 
of  the  small  sums,  and  there  may  be  a  possibility  that 
some  of  the  money,  though  paid  for  maintenance,  went 
to  pay  for  some  things  that  were  actually  consumed  by 
Judgment  ?!  !r'^^-  '"^n^ediately  before  the  death  of  Michael, 
Judgment,  t,  t  there  is  no  question  but  that  the  money  was  paid 
Ihe  Master  has  found  that  it  was  properly  paid  for 
maintenance,  and  has  allowed  it.     I  am,  after  having 
carefully  examined  the  evidence,  far  indeed  from  sayin^ 
that  the  Master  was  wrong,  and  as  to  this  ground  I 
thmk  the  appeal  should  be  dismissed,  with  costs 

These  cond  ground  of  appeal  is,  as  to  the  allow- 
ance  by  the   Master   of  the   $62  31c.   for  travelling 
expenses  to  Hartford,  the  appellants'  contention  bein.? 
that  this  sum  was  expended  for  the  sole   purpose  of 
obtaining  possession  of  the  trust  fund  with  the  view  to 
defeat  the  claim  of  the  appellants  thereto,   and  that 
the  journey  was   useless,  because  the  company  had 
been  notified  not  to  pay  the  money  to  the  respondent 
Ihere  can  be,  on  the  evidence,  no  doubt  but  that  this 
money  was  expended  by  the  respondent.     The  Ma.ster 
has  found  that  it  was  honestly  expended,  and  with  a 
view  to  hasten  the  payment  of  the  money.     He  has 
found  against  the  appellants'  contention  as  to  the  pur 
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po»e  and  intent  of  the  respondent  in  goin.r  to  Hartford 

executors,  administrators,  or  assigns  of  thp  1  , 

....,=,tr;;f.rri~r; 

them  to  the  party  entitled  to  it.     This  coule  T       . 

t~:r;;i,:r;r:rtriv^^r^^ 

the  officers  of  th.  n  "''"''y'  ^'^^'^  could 

rj;:::.'rtr^'"r  ^ritrrnrrij 

see  my  waj  to  tlie  conclusion  that  he  was  wronc  ir  so 
doing,  and  I  think  that  as  to  this  c^roundtC^  ? 
should  also  be  dismissed,  with  cosl^  '''  '^^^^^ 

Jtsrer!\\'T~t  tr ^^^  ^^"^^^^  ^"^ 
appeal  is  against  tlteZ  .1^1  Z'ZT' '  T 
that  they  are  not  supported  CZ     ^"""^'^'"^'"^'y' 

words,  that  the  findfrsof  the  M. .""''•  '"  ''^'' 
flnrl  f9\  i.«  ..        ^  Master  are  incorrect  • 

and  (2)  because  these  were  not  matters  referred  In  ft 
Master  by  the  decree  nor  hnn  tl..  rererred  to  the 

I3-TOL    XX,X  OR        "  '"'*'""'  *'""  ""^  "'•^"»- 
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J^8^^  should  not  have  so  certified  specially,  because  a  ten- 
Hayes     ^^^'"<^>'  "^  ^i^  «o  doiug  was  to  prejudice  the  appellants 
Hayes.     ^^  ^^^  bearing  on  further  directions  as  to  the  question 
of  costs.     After  a  most  careful  perusal  of  the  eviijence 
and  a  consideration  of  all  the  arguments  of  the  learned 
counsel  for  the  appellants,  I  arrive  at  the  same  conclu- 
sion as  to  the  facts  as  did  the  Master.     I  think  his 
findings  contained  in  the  matters  specially  certified  are 
correct   in  every  particular,  and   my  judgment  upon 
this  part  of  the  appeal  is  in  favour  of  the  respondent. 
Then  as  to  whether  or  not  the  Master  should  have 
been  silent  instead  of  complying  with  the  respondent's 
request,  and  certifiying  specially  as  he  did.     I  have  not 
been  referred  to  any  authority  shewing  or  tending  to 
shew  that  the  Master  adoj)ted  an  improper  course  in 
so  certifying,  or  shewing  that  the  Master  is  limited  in 
regard  to  the  subjects  in  respect  of  which  he  may  speci- 
ally certify  to  the  Court,  and  I  find  the  learned  Chief 
Justice  of  Ontario  (then  the  Chancellor)  in  his  judg- 
°  «'"-*•  ment  in  the  case  of  Rosebatch  v.  Pan-y  (a)  reported 
to  have  said;    "While  the  matter  is  still  before  the 
Master  he  may,  at  the  request  of  any  party,  report 
specially   as    to   any   matters   which   he   may   deem 
proper  for  the  information  of  the  Court."     No  doubt 
the    Master  in    the   case   now   under    consideration, 
deemed  the  matters  specially  certified  proper  for  the 
information  of  the  Court,  or  he  would  not  have  so  cer- 
tified.    It  may  be  that  the  learned  Chief  Justice  was, 
in  the  case  above  mentioned,  only  contracting  a  certifi- 
cate made  by  the  Master  after  he  had  made  his  report 
in  the  case,  with  one  granted  at  the  request  of  a  party 
before  the  making  of  the  report,  and  whilst  all    the 
parties  were  before  him,  and  that  the  words  used  by 
him   were   not   intended   to  have  that   full  meaning 
when   applied  to   the   general   and   larger    question; 
but  when  I  consider  the  care  with  which  that  very 
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Then  as  to  tho  argument  that  the  Master  should  „ot 
have  so  specially  certified  on  account  of  theefe   o 

i.iharti;ri::rauo:7'r:h",'^^  r'"""' 

and  the  early  and  late  cases  there  refeled  t  a  °^l 
seems  to  me  that  owin^  to  tl,„  t  '    ""^ '* 

the  policy  and  son.e  ^rmtte  7*^:  a^n' 
improper  case  to  take  advice  in  Jn  .!,    .?  ^ 
tlinf   t^r.  ""Vice  m,  ana  as  to  the  chanyp 

m"u7c  :e:„  tatsit;*^  'r^  °^ '" 

aUo^nce  would  not  ^t^'r^^T:  ^ 


99 


1881. 


.f 


■ludgment. 


(a)  28  Gr.  7. 


100 

1881. 


CHANCERY  REPORTS. 

ground  the  appeal  should,  I  think,  be  dismissed,  with 

costs. 

Then  there  is  the  complaint  of  the  improper  rejec- 
tion of  evidence  contained  in  each  of  two  grounds 
of  appeal.  The  appellants'  contention  as  to  this  must 
fail,  I  think.  There  is  nothing  to  shew  that  any  ten- 
der of  evidence  was  made.  The  appellants  do  not  now 
shew  what  the  rejected  evidence  was  so  that  it  may- 
be seen  whether  it  should  have  been  received  or  not. 
I  am  of  the  opinion  that  the  appellants  have  not 
placed  themselves  in  a  position  to  sustain  their  con- 
tention on  this  ground.  The  case  of  McDonald  v. 
Wright,  (a)  may  be  looked  at  on  this  point. 

The  appeal  (as  to  all  the  grounds  thereof)  is  dis- 
missed, with  costs.    • 


(a)  12  Gr.  pp.  559  &  560. 
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Taylor  v.  Hall. 

I>WncUon-Unta^d  costs  of  for.ur  motion- Ar,und.,ent,  service  of 
notice  containing. 

Xaid.  "^*^  °'  *'^  '°'"^'  "''"°"  ^'^^^  ^^'^  not'bee„:Lt!:::e 
^piSllwitr"-'^'""*"^^  "°^'^^'-"°°  *"  ^'^^  -°t-  being 

""teTrf  ^°^-'l-ents  of  the  bill  were  set  out  aubstantially  iu 
the  order  for  the  injunction,  which  was  served 

^eW,  that,  as  the  defendant  had  thereby  notiro  nf   f?,. 
an,endn,ents.  the  objection  that  the  a Jenirbi     hac   n  tT 
ser.ed  was  not  entitled  to  prevail  ^  ""*  ^'"'^ 

Where  there  appeared  to  be  a  substantial  matter  to  be  tried  and  n. 
in-eparable  injury  would  be  done  by  preserving  the  ub  ct  matter 
of  he  suit  m  ,„erfio,  an  injunction  restraining  the  de  endant  fro m 
dea.i,.g  with  it  was  continued  to  the  hearing  '''**'°'*'*°*  f"-"'" 

Whit  rTi.^  '"°"'''  *'  '"^^^""^  "^  ^"^^""^  i«J"n^tion 
which  had  been  granted  by  the  Chancellor  under  the 
circumstances  stated  in  the  judgment. 

Mr.  J.  H.  McDonald,  for  the  plaintiff. 

Mr.  A.  Hoskins.  Q.  C,  contra. 

Ine  eases  relied  on  are  mentioned  in  the  judgment. 

Ferguson,  J.-This  cause,  it  appears,  came  on  for  sept  lati. 
hearing  before  the  learned  Vice-Chancellor  Pro^.c/C 
last  spring,  at  St.  Catharines,  when,  on  the  application 
ot  the  plaint,ff,  an  amendment,  of  which  notice  had 
been  given,  was  allowed,  and  the  cause  stood  over  to 
be  brought  on  for  hearing  in  the  usual  way.  the  plain-  '"""' 
tiff  paying  the  costs  of  that  hearing.  The  evidence 
now  contains  a  good  deal  of  matter  relative  to  what 
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1881.  did  and  did  not  take  place  at  that  time,  but  I  do  not 
consider  tliis  of  any  great  consetiuence  as  far  as  this 
motion  is  concerned. 

On  the  (Jth  day  of  June,  a  motion  wan  made  before 
me  for  an  c/'^^rn'/p  injunction  to  restrain   the  defen- 
dant  from   removinjx,  or   seHing,  kc,  certain  chattel 
property  then  on  the  lands  in  Grimsby,  whicli  had  lieen 
the  lands  of  the  plaintirt*,  and  were  by  him  exchanfred 
by  a  contract  and  mutual  conveyances  for  certain  Ijvnds 
in  the  State  of  Kentucky,  in  the  United  States.     This 
cxixuic  injunction  was  granted,  although  doubts  were 
entertained  as  to  whether,  when  the  defendant   was 
heard,  it  M'ould  be   continued,  the  matter,  upon  the 
statements  of  the  plaintiff's  counsel  and  the  affidavits, 
appearing  to  be  of  a  pressing  character,  and  the  usual 
undertaking  being  given. 

The  motion  to  continue  that  injunction  was  refused, 
with  costs,  by  the  Chancellor,  he  being  of  the  opinion 
that  Avithout  certain  other  amendments  of  the  bill  it 
Judgment,  eould  not   be   sustained;  but  his    Lordshij.  made   an 
order   giving   leave   to    the   plaintiff  to   make   these 
amendments,  and  granted  another  injunction  to  the 
plaintiff  restraining  the  defendant,  &c.,  until  to-day, 
and  until  the  motion  to  continue  it  should  be  disposed 
of     The  motion  now  is  to  continue  this  last  injunction 
to  the  hearing  of  the  cause,  &c.,  and  for  an  order  giving 
leave  to  amend  the  bill  pursuant  to  the  order  so  to  do 
last  above  mentioned,  without  prejudice  to  the  injunc- 
tion.    Mr.  Hoskln  contends  that  this  motion  cannot 
succeed  because  the  costs  of  the  former  motion  have  not 
been  paid.     These   costs   have  not   been    taxed,  and 
counsel  for  the  plaintiff  offers  to  pay  them  forthwith 
after  taxation.      It  is  also  contended  for- the  defendant 
that  the  motion  cannot  succeed  because  the  amended 
bill  has  not  been  served;  and  further,  that  on  the  merits 
the  motion  ought  not  to  succeed,  but  that  the  injunction 
should  be  dissolved. 

As  to  the  costs  of  the  former  motion  not  having  been 
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pa  .  In  the  case  tl>e  EHe  and  Niannra  R.  W.  Co  v 
Gat  (a),  the  lonrnod  Vieo-Chancellur  Mowat  is  repcrt  Jl 
to  have  saul:  "T],o,o  s.e.ns  to  bo  no  reported  aut  o     y 

/.«^v.  A./  ..,;*)  where  it  is  stated  to  have  been  held  by 
Sn  John  Loael>  that  if  the  costs  have  not  been  taxe  f 
"on-payn.ent  is  no  objectior..  In  BeMamhe.y  (?  W  c  ' 
rehod  on  by  the  defendant's  counsel,  the  costs  we  e  S 
order  fixed  at  forty  shillings,  and  were  not  paid      In 
ffanne  v  Fcn,uson  (d),  the  costs  had  been  tlx       b  , t 
It   was  o,eeted   that  they  had  been   M-rongl^ Ux  d 
because  the  sobVitor  had  not  token  out  his  cfr  ifiels 
and  the   costs  shoul.l   have  been   only  .lisbur    n  en^^ 
Th,s  case  was  also  relied  on  by  the  defendant's  a    n      " 
Now  as  I  understand,  the  order  for  the  issue  of  this 
injunetK.n.  and  the  order  refusing  t],e  contin In L  o 

so  that  there  was  not  any  opportunity  to  1k.vo  those 
costs  taxed  and  paid  before  the  <n-int\rfcr  nf  f  T    •  ,  . 

Hnn      TKo  ^    /       ^.^  "''' "'^  S'^nting  ot  this  mjunc-  -'"dgment. 
hon      The  party  entitled  to  these  costs  seems  to  have 
made  no  effort  to  have  them  taxed.  The  other  party  hi 
expressed  h.swdhngness  to  pay  them  as  soon  as  they 
are  taxed.      To  allow  this  objection  to  prevail  miS 
have  the  effect  of  defeating  an  important     gt^ 
under  such  cu-curnstances  I  do  not  think  I  an^  bound 
to  give  effect  to  the  rule  invoked,  nor  do  I  think"  t 
strictly  applies.  " 

Then  as  to  the  amendment.  The  leave  to  amend  is 
eontamed  in  tlie  order  granting  this  injunction  This 
order  sets  forth  substantially  what  the  amendmen 
are  to  l^.  and  was  no  doubt  served.  The  com  raint 
IS  tha  the  amended  bill  was  not  served.  Th  n  otn 
asks  leave  to  amend  the  bill  pursuant  to  t  eletve 
contained  in  that  order  without  prejudice  to  the 
•iU^^^^^oi^  It   is   not  stated  why'tb^   amendmen 
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(a)  15  Gr.  567. 
{c)  3  Mad.  550. 


(6)  6  M:wl.  (58. 
{(I)  1  Ch.  Ch.  218. 
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, w^'s  no<i  "lade  in  the  meantime.     I  tliink,  however, 

T»;ior     *^"^^  ^'"'''®  i''*  I'ower  to  grant  this  leave,  and  I  am  dis-' 
mil.      P"'^'^'^  ^o  ^^^'  i*'  '■ather  than  run  the  risk  of  defeating 
what  may   be  an   impoitant  right  of  the  phiintiff.     I 
do  not  think  the  case  of  /%  v.   Wilson  (a),  applies,  at 
all   events  with  full  foree.  for  the    bill  contained   no 
allegation  in  relation  to  the  matters  upon  which  the 
application  was  made,  and  was  framed  for  a  different 
purpose.      Here  the  bill  was  framed  for  the  purpose 
of  getting  an  injunction,  ami  though  defectively  framed 
for  an  injunction  in  relation  to  the  ].ersonHl  property, 
the   defendant   ha,s   had   full   notice  of  the   intended 
amendments,  and  that  these  amendments  have  been 
authorized.     He  is  really  not  in  ignorance  of  anything 
concerning  the  amendments.     His  objection  is  purely 
of  a  technical  character,  and  I  think  it  should  not  be 
allowed  to  prevail,  though  one  cannot  connnend  the 
apparently  dilatory  course  pursued  by  the  plaintiff  in 
respect  to  the  amendments. 
Judgment.      Then  as  to  the  merits.     After  having  perused  all  the 
affidavits,  papers,  and  examinations,  which  are  some- 
what voluminous,  much  more  so  than  I  think  they 
might  have  been.  I  am  of  the  opinion  that  there  i» 
a  substantial  question   to   be  tried   and   determined 
between  these  parties.     The  case  is  a  very  peculiar 
one.     The  contract  appears  to  have  been  entered  inta 
in  a  most  peculiar  way.     The  plaintirs  case  is  of 
course  much  narrowed  by  the  fact  of  the  conveyances 
having  been  executed.     Under  the  authorities  he  may 
find  that  he  will  be  driven  to  rely  upon  fraud  or 
fraudulent  concealment  alone,  but  as  the  differences 
between  the  parties  are  to  be  determined  and  settled, 
it  is  well,  I  think,  that  I  should  not  anticipate  by 
expressing  any  opinion   here,   but  leave  the  matter 
wholly  to  the  Court  at  the  hearing.     It  is  enough  that 
I  am  satisfied  that  there  is  a  substantial  question  to  be 


(a)  7  Gr.  103. 
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tried,  and  that  no  irreparable  mischief  will  take  place 

^!::zr'  ''^  '^"^"'■^^'  ''^  '^''^^^  ""^"  ^^^^  ^-t": 

The  injunction  will  therefore  he  continued       I  have 
been  referred  to  the  case  Penman  v.  SonJ^l^T" 
«hew  that  where  the  Court  is  in  possession  oft.  att 
^n  winch  real  estate  is  concerned,  it  will     |    C 

deal  w.th   that  also   by  injunction  even    where    the 

no  aoubt  that  the  Court  can  deal  with  these  chflH.l 
under  the  circumstances,  by  injunction.  "'^'' 
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Beatv  v.  Samuel. 

Trust  for  creditors-Secured  creditors,  ri,jht  of-Credit^s  not 
scheduled  under  Insolvent  Act  1875. 

Act  of  1875,    but  he   was  airrf  T""     r''^""^^'-*^^ 
insolvent  obtained  a  final  disZge  '""''"«^'    ''•''»   *^« 

Aiirntrrra!-^^^^^^^ 

was  made  by  the  debtor  oTuh,?  i'  ^"''^^  °^  ^••^'^'*«" 

trust  to  pa/ expenses.   L     and   ^.t'oTpt  Jrt  r^^"'^"* ''^ 
towards  payment  of   the  d^bts  of  the  ^^  "'""''  '°  «' 

:ll?t'7blt^^e:trt:  r  ^:/'^  ^^°'-^^^*-  -^ 

the  whole,  and  that  he  ^^tt  Zand  L'f  "  v"  *'^  ''''  ^- 
rank  for  the  balance  only  *"  ^'^"'  ^''  security  and 

Hearing  of  motion  for  decree  under  the  circum 
stances  stated  in  the  judgment.  ""«  cncum- 


f>        J 
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:■')  22  Gr.  178. 
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Mr.  Beaty,  Q.G,  for  the  plnintiff. 

Bwity 

Samuel.        '^^-  ^^-  ^^'  Thomm7i,  for  the  defen.lant.     Tho  points 
relied  on  and  the  cases  cited,  appear  in  tho  judgment. 

lupt  13th.  FERGUSf)N,  J.— The  plaintiff  is  mortgagee  under  an 
indenture  of  mortgage  bearing  date  the  2nd  September, 
1874,  of  certain  leasehold  property  in  the  city  of  To- 
ronto, to  secure  the  .sum  of  82,000,  and  interest.  This 
mortgage  was  made  by  (feovffc  Ha  tulinrj,  the  mortgagor, 
and  contains  hisr.>renant  to  pay  this  $2,000,  and  inter- 
est, and  the  time  for  the  payment  of  the  same  has  long 
since  elapsed,  and  it  is  alleged  that  there  is  due  and 
unpaid  for  principal  and  interest  the  sum  of  83,061, 
and  this  is  not  denied.  It  is  also  .said,  and  not  denied, 
that  the  plaintiff  is  a  tru.steo  of  the  moneys  secured  by 
this  mortgage.  Since  the  making  of  the  said  mortgage, 
Harding,  the  mortgagor,  became  insolvent,  and  an 
attachment  was  issued  under  the  Insolvency  Act  of 

Judgment.  1375^  ^^^j  ^^^  ^^^^  amending  the  same,  and  the  estate 
duly  passed  into  the  hands  of  an  assignee  in  insolvency 
in  the  city  of  Toronto.  A  deed  of  composition  and 
discharge  was  obtained,  executed  as  required  by  the 
Acts,  which  was  afterwards  duly  confirmed,  and  Hard- 
ing obtained  his  discharge.  It  appears  that  the  claim 
of  the  plaintiff  was  not  in  any  way  scheduled,  or  any 
reference  made  to  it  in  the  proceedings  in  insolvency. 
The  plaintiff  did  not  prove  this  claim,  or  take  any 
part  in  the  insolvency  proceedings,  nor  does  it  appear 
that  any  notice  whatever  was  served  upon  or  wiven 
him,  although  it  is  .said  that  he  had  knowledge  of  the 
fact  of  the  insolvency  of  Harding,  and  that  those 
proceedings  were  being  had. 

Hardivg,  having  become  again  embarrassed  in  his 
circumstances,  executed  on  the  23rd  day  of  May 
1881,  a  general  assignment  for  the  benefit  of  his  credi- 
tors to  the  defendant,  his  assignee  in  trust.  This 
assignment  is  upon  trust  to  sell  and  dispose  of  all  the 
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>o   p.-..|.orti„„   to   their  ros,  Jtiv,   I'^T       "'"'"• 
prcferonco  or  nrioritv  »!,?.  •       ?'"""■  "'•'">'" 

-::r;:e;£ 'f?---• 
any  balance  there  inly  C  """'"  ^^'"'''■"'' 

The  (leferidant  accepted   the  tn,,,(,  creat^l  f,.  ,.,• 
nsMgnmenl,  and  has  sold  portion,       tl  !'^       ' 

ha,  in  hand  the  ,„m  „f  abou  «  «m  r  r"'"'"'  ""'' 
amongst  the  creditors  of  T,  V  '?  °''  ''"'"'""ion 
the  pfovisions  of  Zc  It  '   ^f     "ff".  ""d- 

hand.„rthe.si,ncethc,:::VabrtS  '° '"  '"^ 

other  creditors  of  tlfsLl^w''^  ^''^ '^^ 

the  plaintiff's  hav  ng  th    sSl^  notwithstanding 

amounf  pay.b'.  -  ^  ^^e  said  mortgage  security,  the 

Pajab..  .u  the  plaintiff  to  be  settled  by  the 


107 


^1 


108 

1881. 


CHANCERY   REPORTS. 


Beaty 

T. 

Samuel, 


Registrar  if  the  parties  differ  about  it.  (2)  An  order  for 
payment  of  the  costs  out  of  the  fund  in  the  hands  of 
the  defendant. 

The  defendent  by  his  anfrswor  and  through  liis 
coun,sel  states  that  he  is  only  a  trustee,  and  is  ready 
and  willing  to  submit  to  and  obey  such  order  as 
may  be  made.  Counsel  for  the  plaintiff"  called  atten- 
tion to  the  nature  of  the  bai-gain  of  a  mortgagee, 
and  the  separate  existence  of  the  covenant  and  °the 
pledge;  referring  to  Kellock's  Case  (a),  and  Lewin 
on  Trusts,  7th  ed.,  443.  He  also  contended  that  the 
plaintiff's  claim  is  unaffected  by  the  proceedings  in 
insolvency  as  against  Harding,  citing  Palmer  v.  Baker 
(6),  and  King  v.  Smith  (c),  and  he  relied  upon  the 
words  of  the  assignment  to  the  defendant,  claiining  to 
be  a  creditor,  and  that  the  amount  owing  to  him  is  a 
debt  within  the  meaning  of  the  words  "and  to  apply 
the  balance  in  and  towards  payment  of  the  debts  of 
the  said  debtor  {Harding),  in  proportion  to  their 
Judgment,  respective  amounts,  without  preference  or  priority." 

For  the  defendant  it  was  contended  that  as  the 
l)laintiff*  had  knowledge  of  the  fact  that  proceedings  in 
insolvency  were  being  had  in  the  year  1877,  he  then 
by  his  silence  and  inactivity  assumed  the  position  of  a 
secured  creditor,  and  is  estopped  from  now  making  this 
claim,  referring  to  Re  Beaty  (d),  Ex  'parte  Wilson  (e), 
Selkrig  v.  Doris  (/) ;  and  that  in  any  view  of  the  case 
the  plaintiff"  should  value  his  security  and  rank  on  the 
fund  foi-  any  balance  only. 

From  a  pei-usal  of  the  cases  referred  to  by  the  plain- 
tiff"s  counsel  and  some  others  on  the  subject,  and  an 
examination  of  the  sections  of  the  Act  of  1875,  bearing 
on  the  subject,  I  think  it  quite  clear  that  Hard- 
ing s  debt  to  the  plaintiff"  was  not  discharged  by  the 


(a)  L.  R.  3  Ch.  App.  at  p.  776. 
(c)   19  U.  C.  C.  P.  319. 
(e)  L.  E.  7  Ch.  App.  490. 


(6)  22  U.  C.  C.  P.  59. 
(d)  5  App.  R.  44 
(/)  2  Rose,  291. 
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insolvency  proceedings  in  1877,  and  that  the  fact  that 
the  plamtxff  I^d  knowledge  of  these  proceedings  ddno 
make  any  difference  in  this  respect.     A  poruJal'  f    he 

judgment  of  Mr.  Justice  ^.....fin  P«/.,I/vlX  '^^ 
IS  very  convincing  on  this  noint       Tl..  ."^^    "^^^(«)' 

Sir  jr.  p„,  wof,  (L.  J.:  r  AW  Jt^r; r;;' 

pointed  and  ,„*uctive  on  «„  <,„c..,i„„  u,  be  deeiZd 

Certaly  the  P  aintiffha,  therightnow,  notwitStt 

hf,  rr/'Tl'"? '"  ''"^"'""^y.'o sue forand  recover 

to  apply  the  balance  m  or  towards  payment  of  +V,! 
debts  of  the  assignor  ^Hardin,),  in  pro'Xt  on  to  thei 
respec  xve   amounts  without   preference  or   pr  oritv" 
I  thmk  not,,  and  I  think  the  plaintiff  is  entitl  d   o  t 
paid  the  amount  that  he  claims  if  ih  I      W 
P'oportion  of  the  amount  ofT  fld^  le  hanTsTf 
the  .ssagnee,  he,  the  plaintiff,  ranking  upon  the  fund 
for  the  whole  amount  of  his  debt  unpdd'and  I  thLk  — . 

plaintiff  I  think  there  is  no  substantial  ground  for 
the  contention  that  the  plaintiff  is  estopped  by  h" 
conduct  from  making  the  claim  that  he  now  mTkes 

ex  St.  The  plaintiff  cannot,  I  think,  be  compelled  to 
value  his  security,  and  rank  upon  the  fund  for  the 
dltr;'^'™  such  value  and  the  amount  of  h': 

I  think  the  plaintiff  entitled  to  the  decree  asked  for 
Jhich  has  been  stated  above.  I  think  it  right  that  he 
defendant  should  pay  the  plaintiff's  costs'!  of  tt 
und  in  his  hands,  and  I  am  also  of  the  opin  on  tJa 
the  cireuj„3tances  were  sufficiently  embarrassing  to  the 
defendant  as  a  trustee  to  justify  him  in  takCi 
course  that  he  has  taken,  a'nd  hfs  col  m  ;  ^p^' 
out  of  the  same  fund.  "^        P  ^ 

(a)  22  U.  C.  C.  p.  59. 
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Lee  v.  Victoria  Railway  Company. 

Receiver— Payment  of  current  expenses— Extraordinary  outlay. 

Although  the  duty  of  the  Receiver  of  the  gross  proceeds  and  revenues 
of  a  railway,  is  to  pay  thereout  all  expenses  necessary  for  the  main- 
tenance,  management  and  working  of  the  undertaking,  he  would 
not  be  warranted  in  expending  the  same  in  any  extraordinary 
outlay ;  and  where  an  application  was  made  by  the  Receiver  to 
authorize  the  purchase  of  a  large  amount  of  rolling  stock,  the  out- 
lay in  respect  of  which  would  require  to  be  met  by  anticipating 
income,  the  Court  [Boyd,  C]  refused  to  sanction  the  expenditure. 

This  was  an  application  on  petition  made  by  the 
Receiver  for  leave  to  buy  new  rolling  stock  for  the 
company,  and  for  power  to  pay  for  the  same,  and  to- 
pay  a  balance  due  on  }-olling  stock  already  owned  by 
the  company,  out  of  the  earnings  of  the  road.  The 
plaintiffs  were  bondholders  of  the  company,  and  had 
filed  the  bill  in  this  cause  on  behalf  of  themselves  and 
statement  ^R  other  bondholders  for  a  Receiver.  The  present 
application  was  resisted  by  the  company. 

The  company  were  incorporated  under  34  Vict.  ch. 
43,  Ont.,  and  were  authorized  to  issue  bonds  to  the 
extent  of  S9,000  per  mile,  for  the  purpose  of  raising 
moneys  for  prosecuting  the  undertaking,  and  such 
bonds  were  declared  to  be  a  first  and  preferential 
claim  and  charge  upon  the  undertaking,  and  the 
property  of  the  company,  real  and  personal,  then 
existing,  or  at  any  time  thereafter  acquired  ;  and  that 
each  bondholder  should  be  deemed  a  mortgagee  and 
incubrancer^ro  rata  with  all  other  bondholders,  upon 
the  undertaking  and  property  of  the  company. 

By  the  4lstVict.  ch.  58,  the  company  were  empowered 
to  limit  the  issue  of  bonds  to  $6,000  per  mile.  The 
plaintiffs  were  holders  of  bonds  issued  under  the  last 
Act,  and  two  years'  interest  were  in  arrear. 

The  petition  shewed  that  the  company  had  leased 
certain  rolling  stock  with  the  right  of  purchase ;  that 
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unpaid,  and   the  company  were  unable   to  pay  the  ^-v- 

balance,  and  that  the  lessors  threatened  to  take  st  ps  ^ 

to  resume  possession.      It  also  stated  ih.i  +r,    T  ■  "^'"^^^ 

Of  the  ..„ad  ,.ad  increased  t^htt     utrZ  "■"■ 

Mr.  Cattanach,  for  the  defendants. 
Mr.  ^.  Hosldn,  Q.C.,  for  the  plaintiffs. 

the  Court  to  reeewe  the  g™,  proceed,  aid  revenues 
of  the  railway  company,  and  to  pay  thereout  2 
expense.,  necessary  for  the  maintenaL'  n  anrlnf 
«d  workmgof  the  undertaking.    The  managemen  of 

!J  d^t  "  "'"'"''*"''  "'*•  ^'"  '»  '^"  '» 'h«  board 

Imt    TV^^'  '"  "'"•  *"'  *e  Court,  though  its  '"*»^ 

officer  the  Receiver,  retains  control  of  the  e.pendltu^ 

I/.r  ";'  °"°"'"'°"''  'o  ^™«  extent,  owing  to 
theabsence  of  any  power  to  appoint  a  manager,  „hl^ 
though  conferred  upon  the  Court  in  En<.lf„d  Ts  not 
so  here.     This  state  of  affai,.  does  not  "proven    th! 

eSetdtL'h      ""'/''  "^'"''"^   to'lhange   o 
extend  the  business  of  the  company,  and   to   incur 

«penditure  for  that  puipose,  be^L'the  outl^o,   he 

revenue  of  the  undertaking  is  subject  to  the  supeU  „„ 

of  the  Court:  Arm,  v.  Birlcnhead  R.  W.  Co   (a)  J^ 

W.  Whatever  expenditure  is  reasouably  required  fo^ 
the  working  and  maintenance  of  the  underUk Lg  Z 
a  going  concern  in  proper  condition,  should  be  Lt 

(.)20Be„.33i  »)  L  E.  U  Ch.  D.  6«,  656. 

(c)  1  Ch.  Ch.  12fi. 
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tioned  by  the  court.  The  risik  and  responsibilfcy  of 
running  the  road  involve  considerations  of  serious 
moment,  and  all  that  is  needful  in  the  way  of  repairs 
«.  w.co.  and  renewals,  and  all  the  equipment  requisite  to  keep 
the  line  in  such  a  state  of  efficiency  as  will  serve  the 
public,  according  to  the  manner  of  its  being  operated 
when  interfered  with  by  the  Court,  should  probably 
be  provided  for  out  of  the  gi-oss  revenues. 

But  different  considerations  arise  when  the  proposal 
is,  as  here,  to  increase  largely  the  rolling  stock  of  tne 
company,  to  incur  an  outlay  which  will  have  to  be  met 
by  anticipating  income,  and  thereby  in  effect  postpon- 
ing and  delaying  the  bondholders,  and  when  the  scheme 
embraces  a  proposition  to  pay  for  the  present  loco- 
motives at  a  price  which  appears  to  be  more  than  they 
are  worth.  This  application  is  opposed  strenuously 
by  all  the  bondholders  as  being  against  their  interests. 
I  cannot  see  that  it  is  proper  to  compel  the  plaintiffs 
to  submit  to  the  purchase  of  the  old  locomotives,  which 
it  is  said  are  considerably  worn  out,  at  a  price  of  some 
$28,000  :  more  than  half  of  the  whole  amount  which  it 
is  proposed  to  expend  by  the  scheme  under  considera- 
tion. If  this  rolling  stock  is  taken  possession  of  by 
the  lienholdevs,  then  it  will  be  for  the  parties  interested 
to  consider  whether  it  is  better  to  purchase  new  loco- 
motives, or  to  make  arrangements  for  the  hire  and  use 
of  other  engines.  The  scheme  presented  does  not 
commend  itself  to  my  judgment,  and  I  decline  to  sanc- 
tion the  contemplated  expenditure. 

A])pli  cation  refused,  with  costs  in  the  cause  to  the 
plaintiffs. 


Judgment. 
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King  v.  Duncan. 


ImolveM  dehtor-Chattel  morUjane-CoUnsion- Jn,l,n,.„t    'on  hreach 
of  covenant  and  on  common  counts— J}.  S.  0.  c/i.  1]8. 

X.  being  in  insolvent  circumstances  executed  a  chattel  mortgage  to 
^.  who  was  cogmzant  of  his  state  ;  and  shortly  after  the  execution 
thereof  m  collus.on  with  the  mortgagee,  but  against  an  expressed 
proh,b.t.on,  made  a  delivery  or  pretended  sale  of  the  goods  to  one 
^/..  which  M-as  contrary  to  the  te.-ms  of  the  mortgage,  and  the 
mortgagee  sued  for  breach  of  the  covenant  therein,  adding  the 

^eld,  that  the  mortgage  and  judgment,  so  far  as  the  covenant  waa 

concerned,  were  voi,l,  as  being  a  fraud  upon  creditors. 

tt  7':*f  S";:.^*«;«''^%  indebted  to  the  mortgagee  upon  an  account, 

morS  e  ^''^'"^"*  """'  '"'*'"*^"^  ^^'^^  "'""*^'  "^^  ^^« 

mid,  that  the  mortgagee  was  entitled  to  retain  his  judgment  on  the 

common  counts  as  there  was  not  any  violation  of  the  Act  (R.  S  0 

1"  II     .1         '^'^*°''  '''''"  '""^  ""*  '"«'«""g  o»  th°  fa-^t  of'  the 
mortga         ^'''''^  '''^"'"''  "*"  """*  *'''  '''^*  ^^^  ^''°  '""'^ed  in  the 

The  plaintiffs  filed  this  bill  on  behalf  of  themselves 
ana  the  other  creditors  of  the  defendant  Zar//.,  alleaincr 
that  they  were  creditors  of  his  as  the  holders  of  a 
promissory  note  made  by  him  and   liable  as  indorsers 
on  his  paper  for  a  large  amount.     The  bill,  amonr^st 
other  things,  charged  that  Large  had  made  a  chattel 
mortgage  of  his  property  to  the  defendant  Ditvcan  for 
an  alleged  consideration  of  $2,000,  and  that  the  defen-  ^"""°"'*' 
dant  Duncan,  pretending  that  Largelmd  been  guilty 
of  a  breach  of  certain  provisions  of  such  mortgage  had 
taken  possession   thereof,  and  had    also   brought  an 
action  against  him  in  the  Court  of  Queen's  Bench,  for 
the  purpose  of  enforcing  payment  of  the  alleged  con- 
sideration  of  the  mortgage,  $2,000. 
_  The  bill  further  alleged  that  by  the  fraud  and  collu- 
sion of  the  parties,  Duncan  and  Large,  a  judgment  had 
been  obtained  by  Duncan  for  this  sum,  and  that  an 
execution  had  issued  thereon  and  was  placed  in  the 
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hands  of  the  sheriff,  who  had  seized  the  interest  of 
Large  in  the  same  property  under  such  writ,  and  that 
the  sanae  was  advertised  for  sale  by  the  sheriff. 

The  bill  further  stated  that  Lanje  was  in  insolvent 
circumstances,  and  that  the  effect  of  the  goods  being 
sold  under  the  provisions  of  the  mortgage  would  be  to 
defeat  the  claim  of  the  plaintiffs ;  and  that  even  if 
Duncan  had  a  valid  claim  against  Large,  which  how- 
ever they  denied,  it  would  give  Duncan  a  preference 
over  the  plaintiffs  and  the  other  creditors  of  Large. 
The  bill  prayed,  inter  alia,  for  an  injunction  to  restrain 
the  defendant  Duncan  from  proceeding  upon  such 
mortgage  and  judgment,  or  upon  the  writs  of  execution 
issued  thereon,  and  Irom  alienating  or  incumberint^  the 
property  of  Large  in  question  in  the  suit. 

The  plaintiffs  thereupon  moved,  upon  notice,  for  an 
injunction  in  the  above  terms,  when  (1st  February, 
1881,)  an  order  was  made  by  consent  of  parties 
directing  the  motion  to  stand  over  till  the  15th  of  that 
statement,  month,  and  permitting  the  sale  under  the  mortgage 
meanwhile  to  take  place  in  accordance  with"  the  adver- 
tisement, Duncan  undertaking  to  pay  the  moneys 
arising  from  the  sale,  less  the  costs  of  sale,  into  Court, 
to  abide  the  further  order  of  the  Court. 

The  sale  took  place,  and  the  proceeds  thereof,  with 
the  exception  above  mentioned,  were  paid  into  Court. 

Mr.    W.  Cassels,  and  Mr.  D.  E.  Thomson,  for  the 
plaintiff. 


Mr.  Moss,  and  Mr,  ^1.  H.  Meyers,  contra. 

Proudfoot,  V.C— On  the  14th  December,  1880,  a 
chattel  mortgage  was  made  by  Large  to  Duncan, 
covering  everything  in  Large's  business  then  existing 
or  to  be  brought  into  it,  payable  in  three  months,  unless 
the  mortgagor  should  meanwhile  endeavour  to  part  with 
the  goods.    After  this  Large  bargained,  with  Duncan's 
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consent,  to  sell  the  same  to  Maclean,  but  before  delivery 

thereof    Duncan  consulted  his  solicitor  and  on  his 

advice  forbade  the  delivery  to  Maclean.      The  goods 

were,  however,  sent  by  Large  to  Maclea..  on  the  same 

day  after  the  prohibit  on.     On  the  oth  January,1881  I 

writ  wa.s  issued  at  the  suit  o^  Duncan  on  the  Covenant 

m  the  mortgage,  the  breach  being  the  sale  to  Maclean 

An  appearance  was  entered  on  the  8th  of  January: 

decWion  delivered  the  same  day;  and  plea  of  pa^.' 

ment  filed  on    10th  January.      On   the  same  day    a 

rtheTirtr''"''r'  ^^  ^^^^-^  ^'^^  ^-^-^-^  -^ 

ITJ       '        r        ^^'^g^^^ted  under  which  the 
plea  of    payment  was  struck    out.      Judgment  was 
en  ered  and  execution  issued  on  the  loth  J^uary 
1  think   the  evidence   shews  plainly  enough  that 

that  the  judgment  was  void  under  the  R.  S  O  ch  118 
sec.  2,  as  against  the  creditors  of  Zar^e  "'     ' 

And  I  cannot  avoid  the  conviction  that  the  delivery 

pose  of:;  r  ''^''T "'"  ^°""^^^^'  -^  ^-  *h^  P- 

pose  of  eftecting  a  breach  of  the  covenant  against 
parting  with  the  goods,  so  as  to  give  a  cause  of  fc  ion 
on  which  Duncan  might  sue. 

_  So  far  as  the  mortgage  is  concerned,  and  so  far  as  the 
judgment  on  this  covenant  is  concerned.  I  think  1  ey 
are  not  valid  against  the  creditors.  ^ 

But  the  judgment  wa^  obtained  also  upon  the  common 
counts  m  the  declaration.  Large  was  really  indeS 
to  Duncan,  though  the  time  for  payment  b/the  m^t 

Sfllso  'irf  M'  'i"'  "°"'''^  '^'^  '''"^  ^-em- 
ber, 1880     U  nder  the  decisions  there  would  seem  to  be 

no  violation  of  the  statute  in  a  debtor  not  takin' 

advantage  of  a  credit  not  having  expired,  or  in  his  not 

insisting  upon  a  merger  of  the  debt,  if  there  were  anv 

such  merger;  for  the  statute  only  avoids  a  confession 

of  judgment,  a  cognomt  actionem,  or  a  warrant  of 

attorney  to  confess  judgment.     It  might  have  been 

reasonable  to  prohibit  other  modes  of  facilitating    he 
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recovery  of  jurlgment,  as  by 'abstaining  from  making 
any  defence  in  one  suit,  and  allowing  judgment  to  be 
recovered  in  the  other,  or  by  entering  an  appearance  and 
making  no  further  defence ;  or  to  have  made  a  g'^neral 
provision  against  a  debtor  preferring  a  creditor  where 
two  suits  are  pending  against  him;  but  the  statute, 
while  remedying  one  evil,  did  not  remedy  the  others. 
"If  the  Courts  go  further  in  the  same  direction,  what 
would  it  be  but  legislation  ?"  per  Spragge,  C,  in  Lahatt 
V.  Bixell  (a). 

The  judgment  on  the  common  counts  would  therefore 
seem  valid. 

Costs  reserved  till  hearing.* 


*  The  money  which  had  been  paid  into  Court  by  Duncan  to  avoid 
the  issuing  of  the  injunction,  was  thereupon  ordered  to  be  paid  out 
to  him. 

(a)  28  Gr.  693. 
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1881. 
Needham  v.  Needham.  ^^^^ 

Practk,-ATre»t-Bail-.Dis,har,,e  of  Sureties. 
^  n.„t  of  ihe  ant ';::i  Its  •  ^1'^"  ^^""^  *'"'^'  '''  "^  ^  P^^" 

This  was  an  application  by  petition  of  Ellen  Need 

muiy^j.as  sureties  in  the  sum  of  mw  conditinnJ 
«.  accordance  with  the  provisions  of  section"  „,"«t 

-(eh TrioT'/rK'  '■"P*»-nt  for    debC 
(cn.  0/   K.  S.  O.)  and  thereupon  the  defendant  w». 
discharged  out  of  custody  of  the  sheriff    tWK 

order  dated  arth  June  I88I  th„7f    !      '  ''^  "" 

.,„  11  1  .  ."  '  '''™^'''='™<iautwasordeipfl 
upon  the  plaintiff  undertaking  to  »o  to  «  l,!  7 

the  then  next  sittings  of  the  Co  ,rt  at  ^/,'""'™'8  '' 
to  the  plaintiff  »l|„o,  a  L^;!';' tlf „?  ^  ^ 
alimony,  and  interim  disbursements 

The  petition  further  stated  that  there  was  due  and 
payable  ^    the   plaintiff  under  said  order  Z  tor 

ZZtZ^'T"^'''-'!  '"  '■"-™  disbursemem 
up   0  the  date  of  said  order,  which  amounts,  though 

to  pay,  and  the  same  could  not  be  recovered  from  him 
underwrite  of  execution,  a,  he  had  convert  dTuhk 
property   into  m„„„y  ,„a   so  disposed  tW  "h; 
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upon,  and  there 
was  not  any  inenn.s  by  which  payment  could  be 
enforced,  except  under  the  si- id  bond. 

The  petition  further  .stated  that  after  putting  in  his 
answer  to  the  bill  of  complaint,  and  in  or  about  the 
month  of  July  last,  tlie  defendant  absconded  from  this 
Province,  and  continued  to  reside  out  of  the  jurisdiction 
of  the  Court  for  the  puipose  of  hindering, delaying,  and 
defeating  the  j)laintitf  in  the  prosecution  of  her  said 
suit,  and  of  avoiding  the  payment  of  the  sums  so  due 
and  payable  to  her,  and  of  avoiding  th'-  process  of  the 
Court :  that  the  plaintiff  was  desirous  of  examining  the 
defendant  upon  oath  touching  tlie  matters  in  question, 
and  she  could  not  safely  reply  to  the  defendant's 
answer  or  amend  her  bill  without  such  examination. 

The  prayer  of  the  petition,  amongst  other  things, 
was,  that  the  defendant  and  his  said  sureties  might  be 
compelled  to  pay  into  Court  the  sum  of  $G00,  and  that 
when  paid  in  the  same  might  be  impounded  for  the 
statement,  satisfaction  of  plaintiff's  claim  and  costs;  that  the 
amount  then  due  to  the  plaintiff  should  b-  paid  her  out 
of  such  impounded  moneys,  and  that  ?li  other  sums  to 
become  payable  to  her,  might  from  time  to  time  be  paid 
out  of  the  same  moneys  ;  and  that  the  plaintiff  might 
under  the  circumstances  be  relieved  from  her  under- 
taking to  go  to  a  hearing  until  after  the  defendant 
should  submit  himself  for  examination. 

The  writ  of  arrest  it  appeared  had  been  indorsed  to 
take  security  in  the  sum  of  $300. 

George  Gharlwood  Jolly,  swore  that  on  the  5th  day 
of  May,  1881,  he  did  persondly  arrest  and  take  the 
body  of  Cephas  Needham,  in  the  writ  named,  and  at 
the  time  of  such  arrest  served  him  with  a  true  copy  of 
said  writ. 

The  condition  of  the  bond  entered  into  by  the 
defendant  and  his  sureties  was,  "that  if  the  said 
Cephas  Needham  will  perform  and  abide  by  the  orders 
and  decrees  made  or  to  be  made  in  this  suit,  or  will 
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personally  appear  for  the  purpose  of  tlm  suit  at 
mch  tunes  and  places  as  th.  sai.I  CV>urt  of  Olmncery 
my  from  time  to  time  order.  an<l  will  i,.  case  he 
becomes  hable  by  law  to  bo  counnittecl  to  close  custody 
render  hjmself  (if  ho  ordered)  into  the  custody  of  any 
shonff  the  Court  may  from  time  to  time  di.'et.  th  n 
this  obhgat.on  to  bo  null  and  void,  otherwise  to 
remain  in  full  force  and  virtue  " 

A  letter  of  the  7th  of  Septen.ber,  from  the  defendant's 
ohctor.  was  produced,  in  which  he  stated,  in  answe 
0  a  letter  from  the  plaintiffs  solicitors  askin,.  him  to 
accept  service  of  the  petitior.  for  the   sureties    to  the 
effect  that  the  sheriff  had   taken   a   bond   f^om 
defendant  and  h,s  sureties  for  8G00,  that  sum  being 
double  the  amount  authorized  by  the  writ  of  arrest 
and  tha  subsequently  the  sureties,  on  discovering  that 
they  had  given  a  bond  for  double  the  proper  amount 
rendered  the  defendant  '-to  the  sheriff  in  7J2T 
and  discharge  of  the  SGOO  bond,  (that  being  ^^^ 

for  S300,  the  correct  amount,  which  the  sheriff  now 
holds  J  ^,11  ^o„t^^j  ^^  ^j^^    defendant's 

behalf,  among  other  things,  that  the  $600  bond  was 
never  authorized  by  the  writ,  and  is,  under  The 
circumstances,  invalid,  and  that  the  3300  bondTs  the 
only  one  in  force."  ^^® 

Mr.  E.  M.  Meredith,  in  support  of  the  application. 
Mr.  Bayly,  contra. 

Oottv.  Gott  {a)  Daniels,  C.  P.  (Perkins's  ed.)  p  1710  • 
were  referred  to.  ^'"'^xeatMi, 

Boyd,  C— The  practice  is  well  defined  that  +1,^  1,  j 
i.  to  W  with  two  suffident  suretie,  iolouCk  ^^^^^^ 
marked  on  the  writ.  (Ban.  Ch.  P..  5  ed.,  I.5.,<,,;  whichTs 
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Statement. 


(a)  10  Gr.  543. 


(«')  8  Pr.  R.  274. 
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UHually  coiiHidcrt'il  Hufficieiit  .security  for  the  protection 
of  thu  .shoritf  (a).  Tht;  first  bond  ior  3<J()0  was  tliero- 
foro  porf'uctly  ivyular,  and  tliu  subseciuont  attempt  ta 
Hupersodu  by  surrender  of  the  defendant  nnd  the 
execution  of  a  bond  for  lialf  the  amount  was  futile. 
The  practice  apj)ears  to  be  ecjually  clear,  tluit  a  breach 
has  been  committed  in  the  {jresent  ca.so  by  the  fadure 
to  obey  tlie  order  of  the  Court,  directing  the  |)ay- 
ment  of  interim  alimony  nnd  costs  :  Itichanlaon  v. 
RichanlHon  (h). 

The  third  point  discussed  is  covered  by  the  authority 
of  Manf/ruve  v.  Medcx  {c),  in  which,  upon  this  condi- 
tion being  broken  by  the  party,  his  sureties  were 
ordered  to  pay  into  Court  the  sum  for  wliich  the  writ 
was  marked.  Mr.  B<(i/ly  offered  in  this  case  to  pay 
the  $.'iO()  into  Court,  but  coupled  with  other  conditions 
to  which  the  plaintiff  objected.  This  sum  should  be 
paid  into  Court  forthwith  and  applied  pro  tanio  in 
payment  of  the  arrears  of  alimony  and  costs.  The 
JuUgment.  residue  should  stand  as  security  for  accruing  alimony, 
and  may  be  paid  out  to  the  plaintiff  from  time  to  time 
without  further  order  :  Gott  v,  tiott  (d  ). 

I  do  not  think  that  I  can  i  ntertain  any  appli>  ation 
to  discharge  the  bond,  (as  it  has  not  been  assigned,)  Iq 
the  absence  of  the  sheriff,  but  as  at  present  advised  it 
seems  to  me  the  sureties  are  entitled  to  have  this  relief 
as  to  both  bonds,  ifter  paying  the  830  <  into  Court. 
The  whole  object  of  the  process  is  to  secure  the  plaintiff 
in  the  sum  marked  on  the  writ ;  and  her  best  security 
is  to  have  that  amount  in  Court :  Baker  v.  Jeffries  (e), 
Evans  v.  Evans  (f),  Dick  v.  Swinton  (g),  Jonas  y. 
Tepper  (h),  (a  very  strong  case.) 

The  plaintiff  is  entitled  to  her  costs  against  the 
sureties,  and  to  be  exonerated  from  the  undertaking  to 
go  down  to  the  next  sittings  at  London. 


(a)T.  &  i;.  322. 
(c)  1  Mer.  49. 
M  2  Cox  22ft 
{g)  I  V.  &  B.  371. 


(b)  8  P,  R.  274. 
(d)  10  Gr.  .54.3. 
(/)  1  Ves.  Jr.  96. 
(h)  28  L.  J.  Q.  B.  85. 
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DiiMiu.ro  V.  Thk  ConouRo  and  Pkterborough 
Railway  Company. 

R€viev>—Fri:ih  tvidence. 
In  application,  to  open  up  proceedings  l.y  way  of  review  on  th. 
ground  of  newly  discovered  evidence.' it  UneceUyfl  the  party 
Wly.ng  to  establish.  (1)  that  the  evidence  i.  such  Lt  f  it' uJ 
been  brought  forward  at  the  proper  time  it  might  probably  have 
ohang.,l  the  result  :  (2)  that  at  the  tin.e  he  might  have  so  used  it 
neither  he  nor  his  agents  had  knowledge  of  it ;  (3)  that  it  ro!l  1 
not  With  reasonable  diligence  have  been'discove.il  1 1  to  ha^ 
been  so  used  ;  and  (4)  the  applicant  must  have  used  reasonabll 
diligence  after  the  discovery  of  the  now  evi      ,ro  '*'"''"*^'» 

tTu^r^""'''  '''^^r^r'^P'^-yi^  t^o  construction  of  their 
roa  took  possession  of  and  built  their  road  across  a  plot  of  land 
of  the  plaintiff,  who  instituted  proceedings  to  compel  p  yment 
therefor,  and  under  the  decree  a  sum  of  $1 ,800  was  found  to  Che 
value  of  such  plot,  which  sum.  together  with  interest  and  coste 
was  paid  by  the  company  in  order  to  prevent  the  land  being  pur! 
chased  bya  rival  company,  and  three  years  aft^wards  they  appS 
on  petition  to  have  a  portion  of  such  purchase  money  refunded  on 
the  ground  that  another  railway  company,  whose  rights  hid  been 

TaTortiltLf"  ^'-  ■         ^-^^'^  -'^^  — -  -«  I^- 
The  Court  [Fkhovson.  J  .,  refused  the  relief  asked  with  costs  on 
he  ground    amongst  ^ther.    that  the  company,    had  they  e^r 
eised  due  dihgenc      ,  th,    matter,  might  have  become  aw^e  of 
such  prior  purchase  and  payment. 

This  was  a  petition  presented  by  The  Cohourg 
Ute,^oro.,h,and  Marmara  Railway  and  Mhnng 
Co.,  and  Ike  Grand  Junction  R.  W.  Co.,  under  the 
provisions  of  General  Order  330. 

The  petition  stated  that  in  the  month  of  September 
last,  the  plaintiff  presented  a  petition  wherein  he  alleged 
among.t  other  things,  that  he  had  been  for  some  years' 
and  was  then  the  owner  of  a  parcel  of  land  known  and 
descrd>ed  as  block  N,  in  the  village  of  Ashburnham  in 
the  county  of  Peterborough,  and  that  The  Cohourc, 
Peterborough  and  Marmora  Railway  and  Mininq  Co 
ran  their  line  of  railway  over  and  acro.ss  this  land  and 
had  constructed  and  completed  their  railway  over  the 
16 — VOL.  XXIX  GK. 
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1881.  same.  That  in  March,  1877,  he,  the  plaintiff,  had  filed 
"^  Dumbie  ^^^  ^^^^  ^^  complaint  against  the  defendants  The  Cobourg 
Cobourgand  ^<^'>'>^P'^'^V  ^nd  William  Oliver  Buchanan,  and  such 
r'w!^co.  proceedings  were  thereupon  had  that  in  October,  1877,  a 
decree  was  pronounced  whereby  the  Cobourg  Go.  was 
directed  forthwith  to  proceed  to  an  ai'bitration,  in  the 
manner  provided  by  the  Railway  Act,  to  determine  the 
amount  of  compensation  and  damages  that  he,  the 
plaintiff,  was  entitled  to  in  respect  of  the  damage  done 
to  the  said  lands  by  the  company,  and  that  in  the  said 
petition  the  plaintiff  alleged  that  it  was  further  ordered 
by  the  said  deoee  that  in  the  event  of  the  said  com- 
pany not  jjaying  what,  if  anything,  might  be  awarded 
to  the  plaintiff  within  one  month  after  the  award  made 
and  published,  the  plaintiff  should  be  at  liberty  to  apply 
to  the  Court  for  an  order  compi.-lling  payment  thereof; 
and  that  thereafter  an  arbitration  was  lield  and  an 
award  made  directing  the  company  to  pay  to  the  plain- 
tiff $1,800  and  the  costs  of  the  arbitration,  amounting  to 
Statement.  ^92^  and  that  that  award  was  a  unanimous  award  of  the 
arbitrators:  and  that  the  plaintiff,  by  the  said  petition, 
further  alleged  that  in  June,  1878,  having  presented 
a  petition  stating  the  facts  above  mentioned,  he,  the 
plaintiff,  obtained  an  order  directing  the  company  to 
forthwith  pa\'^  to  him  the  said  sum  of  $1,800,  interest 
and  costs  ;  and  that  the  plaintiff  in  his  first  mentioned 
petition  (presented  in  September  last),  further  alleged 
that  an  arrangement  had  been  made  Avheieby  The 
Grand  Junction  R.  W.  Go.  were  authorized  to  run  over 
and  use  the  said  line  of  railway  through  the  said  land, 
and  that  they  did  so  use  the  same,  and  piayed  that 
it  might  be  declared  that  he  was  entitled  to  a  lien  upon 
the  said  land  so  taken  by  the  Cobourg  Company  for 
the  amount  of  the  said  moneys,  and  that  the  petitioners 
might  be  ordered  to  pay  the  same,  (being  $2,099,)  to 
him,  and  that  in  default  thereof  the  lands  so  taken,  or 
&  sufficient  part  of  the  same,  should  be  sold,  and  that 
the  petitioners,  or  one  of  them,  should   be  ordered  to 
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pay  the  deficiency,  if  any,  and   for  a  receiver:  and     1881. 
i^i&t  upon  tliat   petition  of  the  plaintiff,  presented  in  " — < — ' 
September  last,   an  order   bearing  date   the  15th   of    """''"* 
December    last  was  made,  directing  the  payment  of'^P^Sr'S* 
the  sum  of  S2,331.75  within  one  month  :  that  payment  "'  ^*  ^°' 
was  not  made  in  pursuance  of  this  order,  and  that  on 
the  26th  of  February  last  there  was  offered  for  sale,  at 
the  town  of  Peterborough,  that  part  of  said  block  N 
lying  west  of  the  portion  thereof  formerly  taken  by 
the  Peterborough  and   Chemong  R.  W.  Co.,  for  a  rail- 
way track,  and  being  a  portion  of  the  said  block  N, 
taken  by  the  Cobourg  ftm/>a7i2/ for  their  Chemong  lake 
extension,  and   describing  the  said  parcel   of  land  as 
about  400  feet  by  about  600  feet.     The  petition  then 
stated  that  the   Cobourg  Company  had  in  fact  taken 
and  appropriated  for  the  use  of  their  road  and  had 
constructed  it  across  the  whole  of  the   said    block  N, 
from  the  south   boundary  thereof  to   the  north-west 
corner,  being  a  distance  of  1091  feet,  and  that  at  the 
arbitration  the  plaintiff  claimed  compensation,  and  by  sutemont. 
the  award  of  the  arbitrators  received  it,  for  the  value  of 
the  right  of  way  for  the  whole  of  the  distance,  as  is 
shewn  by  the  evidence  of  the  plaintiff  and  his  surveyor 
and   the  plan  then  produced  and  proved  by  him  before 
the  arbitrators,  but  that  the  plaintiff  only  offered  for 
sale  a  portion  thereof  lyitig  west  of  the  portion  for- 
mei-ly  taken  by  The  Peterborough  aud  Chemong  Com- 
pany, instead  of  offering  for  sale  the  portion  of  block  N 
taken  by  the  Cobourg  Company  for  their  Chemong 
lake  extension. 

The  petition  then  stated  that  the  petitioners  had 
recently,  and  after  the  presenting  of  the  plaintiff's 
petition  in  September  last,  ascertained  that  the  then 
owner  of  said  block  N,  under  whom  the  plaintiff 
claimed  title,  had  formerly  received  payment  in  full  of 
the  price  of  that  portion  of  tlie  said  lot  taken  by  T/ie 
Peterborough  and  Chemong  Lake  Company,  and  had 
actually  conveyed  it  in  feu  to  that  company;  and  thafc 


«■     t. 


124 


CHANCERY   REPORTS. 


ti\ 


1881.  at  the  time  of  the  said  arbitration  the  plaintiff  had  no' 
^tr"*?^'  title,  or  interest  whatever  in  about  one-half  of  the  land 
„  ^  ▼•  ,in  respect  of  which  compensation  was  awarded  to  him. 
PetCTboro'  That  the  said  sale  did  take  place,  and  in  order  to  prevent 
the  land  being  purchased  by  a  rival  company,  the  peti- 
tioners The  Grand  Junction  R.  W.  Co.,  though  in  the 
name  of  Mr.  Bickford,  their  managing  director,  bought 
the  same  for  the  sum  of  $2,450.  That  the  conveyance 
of  the  said  right  of  way  and  land  to  The  Feterborough 
and  ChemoTig  Company  from  the  Hon.  G.  S.  Boulton, 
the  then  owner,  was  lost  or  mislaid  and  was  not  regis- 
tered, and  in  consequence  of  this  the  petitioners  had  no 
knowledge  of  the  facts  until  the  petitioners  recently, 
and  in  the  course  of  litigation  with  the  Midland  Railway 
Company  in  reference  to  the  right  of  way,  acquired 
such  knowledge  ;  that  in  such  litigation  it  was  deter- 
mined that  the  said  right  of  way  formerly  taken  and 
paid  for  by  The  Peterborough  and  Chemong  Company 
belonged  to  the  Midland  Railway  Company,  and  the 
statement,  petitioners  were  ordered  to  deliver  up  possession  thereof 
to  them. 

The  petition  further  stated  that  during  all  the  pro- 
ceedings up  to  the  decree  in  the  suit,  the  subsequent 
proceedings  before  the  arbitrators,  and  until  the  com- 
mencement of  the  proceedings  to  bring  the  said  lands 
to  sale,  the  petitioners  were  in  ignorance  of  the  pur- 
chase of  and  payment  for  the  said  lands,  as  before  set 
forth,  and  the  arbitrators  acted  in  awarding  the  sum 
they  did  to  the  plaintiff  upon  the  impression  and  under 
the  belief  that  no  part  of  the  said  land  had  been  pur- 
chased and  paid  for  on  behalf  of  the  petitioners  The 
Cobourg  Company,  and  The  Peterborough  and  Chemong 
Company.  The  petition  also  alleged  that  the  value  of 
the  portion  in  respect  of  which  compensation  might 
have  been  properly  awarded  to  the  plaintiff  did  not 
exceed  $200,  and  that  if  the  arbitrators  had  been  aware 
of  the  facts  they  would  have  awarded  a  much  smaller 
sum  than  §1,800,  and  the  petitioners  expressed  their 
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willingness  to  pay  whatever  might  appear  to  be  really    1881. 
payable  to  the  plaintiff  in  respect  of  the  land,  and  prayed 
that  the  decree  pronounced  in  the  cause  and  all  pro- 
ceedings, including  the   proceedings  before  the  arbi-%"W 
trators  and  the  award  and  all  proceedings  subsequent  "•^•'°- 
thereto  and  founded  thereon,  might  be  set  aside;  and 
that  It  might  be  declared  that  the  plaintiff  was  only 
entitled  lo  compensation  in  respect  to  the  portion  of  the 
land  not  formerly  purchased  and  paid  for,  and  that  it 
might  be  referred  back  to  the  arbitrators  to  award  to 
the  p  amtiff  only  in   respect  of  such  portion,  or  that 
the  plaintiff  and  the  petitioners  should  be  directed  to 
appoint   new  nrbitrators  to  proceed  to  award  to  the 
plaintiff  ^r  .   spect  of  such  portion.     That  further  pro- 
ceeding* '^pectofthesale,or  the  enforcement  of 
paymen.  oi  the  purchase-money  might  be  stayed,  and 
for  necessary  directions  and  accounts,  general  relief  and 
costs. 

In  support  of  the  petition  was  filed  an  affidavit  of  Mr 
^^<^¥ord,  the  general  manager  of  The  Grand  Junction  statement 
K  W.  Go.     This  affidavit  stated  in  detail,  upon  infor- 
mation and  belief,  the  truth  of  the  allegations  in  the 
petition  or  most  of  them.     The  eighth  paragraph  of 
this  affidavit  was  in  these  words  :  "The  conveyance  as  I 
am  advised  and  verily  believe,  of  the  said  right  of  way 
and  lands  to  The  Peterborough  and  Ghemong  Railway 
Gompany  from  the  Hon.  G.  S.  Boulton,  the  then  owner 
was  lost  or  mislaid  and  was  not  registered,  in  conse- 
quence whereof  The  Gohourg,  Peterborough,  and  Mar- 
morr.    Railway    and    Mining   Go.  and   The   Grand 
Junction  R.  W.  Go.  had  no  knowledge  of  the  said  facts 
as  I  verily   believe,  until  they  recently,   under  the 
course  of  litigation  in  this  honorable  Court,  between 
The  Grand  Junction  Gompany  and  the  Midland  Rail- 
way Company  of  Canada,  in  reference  to  the  said  right 
of  way,  acquired  the  said  knowledge."    And  the  tenth 
clause  of    the   same  affidavit  was  in  these  words: 
"  During  all  the  proceedings  up  to  the  decree  in  this 
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suit,  the  subsequent  proceedings  before  the  arbitrators, 
^T'^C"^  and    u   til   the  commencement  of  the  proceedinji.s  to 

Puuible  .  *  " 

„  ^  V.  brinsr  viie  said  lands  to  a  sale,  The  Coboxi^rg,  Feter- 
Peterboro'  borou(jh,avd  Murmova  Railway  and  Alining  Co.,  and 
The  Grand  Junction  R.  W.  Co.,  as  I  am  informed  and 
verily  believe,  were  in  ignorance  of  the  purchase  of 
and  payment  for  the  said  lands,  as  hereinbefore  set 
forth,  and  the  said  arbiti'atoi's,  as  I  am  advised  and 
verily  believe,  acted,  in  awarding  the  sum  they  did  to 
the  plaintiff,  upon  the  impression  and  under  the  belief 
that  no  part  of  the  said  land  had  been  purchased  and 
paid  for  on  behalf  of  The  Cobourg,  Peterborough,  and 
Marmora  Railway  and  Mining  Co.  and  The  Peter- 
borough and  Chemong  Lake  Railway  Company." 

The  eleventh  paragraph  of  the  affidavit  stated  that 
the  value  of  the  portion  in  respect  of  which  compensa- 
tion might  he  awarded  to  the  plaintiff  did  not  exceed 
the  sum  of  $200,  in  the  opinion  of  the  deponent,  and 
his  belief  that  if  the  arbitrators  had  been  aware  of  the 
statement,  facts  they  would  have  awarded  a  much  smaller  sum 
than  $1,800. 

The  notice  indorsed  on  the  petition  stated  the  inten- 
tion of  the  petitioners  to  read  the  depositions  of  the 
arbitrators  Pearce,  Loivden,  and  Kempt,  to  be  taken  in 
support  of  the  petition,  but  these  depositions  were  not, 
nor  were  any  of  them  produced  or  read. 

Another  affidavit  of  Mr.  Bickford  was  read,  in  which 
he  stated  that  he  authorized  the  purchase  to  be  made 
on  behalf  of  the  Grand  Junction  R.  W.  Co.,  and  that 
after  the  purchase  he  ascertained  that  the  plaintiff 
had  caused  to  be  soldonly  about  half  the  land  in  respect 
of  which  he  filed  his  bill  and  claimed  compensation,  as 
being  taken  by  TheCobourg,Peterborough,and Marmora 
Railway  and  Mining  Co.  and  for  which  and  damages, 
the  arbitrators  awarded  to  him  the  sum  for  the  recovery 
of  which  he  instituted  this  suit,  and  that  on  investiga- 
tion of  the  proceedings  in  the  said  arbitration,  and  of 
the  facts  of  the  case,  ho  found  that  although  the  sum 
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the  ,  hole  ot  the  predecessor  in  the  title  of  the  plain-  -v— 
t.ff  through  whom  he  cl„i,„ej  had  previously  recefved  ^ 

thiough   r/,e  Peterhm-ough  and  Chenwng  Conmmy 

that"    !'""  v''"~,"^='"""=  "'-»  ^''^O  'o  S 
that  the  pet,t,o„er.,  had   been  ordered  to  deliver  n„ 

possesion  to  the  Midland  Company;  and  tha  tth! 

pla.nt,l    received  the  purcha^se  money  now  he  would    . 

receive  hnnself,  and  through  the  former  own  r   hrou 'h 

one-hall  of  the  land  m  question;  and  that  the  petition 

oTdX""   '" '"'" ""' """ ""'  '■" '"» f"'p- 

A  copy  of  the  evidence  taken  at  the  hearing  of  the 
cause  was  al»„  put  i„.  l,„t  it  did  not  throw  ,°ny  i!h 

arbrtrators  was  put  m,  and  it  c„nt„i„ed  this  parage! 

I  des,re  compensation  for  the  land  actually  taken  bv 
the  road  wh,eh  contains  an  acre  and  three  roods  ,  and 
a^so  for  the  port.on  of  the  lot  I.  H.  L.  on  plan  B.   con- 
tainmg  one  aero,  and  on  the  west  side  of  the  bmnch 
towards  the  north  end  of  the  block,  n,arked  K  "on 
taming  about  a  quarter  of  an  acre  "    An„n,„ 
was  as  follows :  ■<  About  three  'L.  t^^^^Z 
been  taken  and  destroyed   by  the  road,  and  a  furthe 
portion  depreciated  in  value;  and  busing  my  cal  uk 
tjons  on  sal.s  already  made,!  claim  compLsation   rl 
the  road  xn  the  sum  of  $2,000.    Land  on  the  west  side 
of  the  Otonabee  river,  immediately  opposite  this  pro- 
perty, IS  worth  $2,000  an  acre  on  the  river  side ' 

The  plaintiff   was  examined  on  his  affidavit  and 
n  his  examination  stated:  "  As  a  matter  of  fact   J 

what  ha^r  '  ^:T  ''f'  ''  '^'  "^^^^^  ^'''  -«l"ding 
what  has  been  taken  by  the  Chemona  aompanu     I 
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don't  think  I  expressly  claimed  before  the  arbitrators 
Dambie    ^°*'  ^"^  specific  quantity  of  land,  nor  for  the  part  taken 

oobou%.na^y  *^®  ^f^^ong  Company,  nor  for  three  acres  of  land, 
b!  w?co.'  ^"*  I  ^^'^  claim  for  my  land  actually  taken,  and  for 
damages  to  the  portion  injured.  The  reason  I  sold 
in  this  cause  only  the  railway  track  west  of  the  old 
Chemong  line,  was,  because  I  didn't  know  that  I  could 
make  a  title  to  any  more  than  that." 

The  affidavit  of  the  plaintiff  in  answer  to  the  peti- 
tion stated  that  when  the  Cobourg  Company,  in  the 
year  1872,  constructed  their  Chemong  extension,  they 
entered  upon  this  block  N,  and  for  several  hundred 
feet  followed  the  course  of  the  old  Peterborough  and 
Chemong  Railway,  and  then  turned  to  the  west  and 
passed  diagonally  through  the  portion  of  the  block  that 
lay  west  of  that  road ;  that  in  constructing  their  road 
they  dug  into  land  lying  between  he  tvvo  blocks  and 
made  an  embankment  of  the  earth  twenty  fee.  high  on 
the  plaintiff 's  land  ;  that  they  divided  a  three  or  four 

Statement,  acre  lot  into  two  parts  or  triangles,  of  such  a  shape  as 
practically  to  destroy  their  value,  and  that  the  great 
injury  done  to  the  plaintiff's  land  by  the  construction 
of  the  road  was  after  it  left  the  old  Chemong  track ; 
that  the  length  of  the  new  line  constructed  outside 
of  the  old  line  is  560  feet  by  measurement;  that 
the  quantity  of  land  taken  for  the  new  line  for  the 
actual  right  of  way,  wholly  ouiside  of  the  old  Chemong 
track,  and  the  land  excavated  and  dug  into  for  the 
purpose  of  making  the  embankment,  together  with  the 
angles  of  land  which  were  isolated  and  made  useless,  was 
more  than  two  acres  ;  that  he  had  sold  out  of  the  same 
block  N  twenty  lots  at  prices  which  realized  $800  per 
acre  all  round ;  that  the  price  or  compensation  awarded 
him  by  the  award  in  question  was  reasonable  and  not 
more  than  was  fair ;  that  at  the  arbitration  the  counsel, 
and  the  arbitrators  viewed  the  land,  and  the  Cobourg 
Company  and  their  counsel  were  well  aware  and  were 
always  aware  that  a  portion  of  the  old  Chemong  track 
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Ltwtrth    M-^'l  '".  ""  ""^^^*y  *^  *^«  -"test     188,. 
between  the  Midland  and  the  Grand  Junction  Railway  ^-v^ 
companies  ;  that  when  the  order  of  the  15th  December    "'"v'"' 
WcoTT.f.f  "^  companies  were  repr^ nted^'°&:?- 

sfr  "d  ;•  i      1-  ''  ""t"^^  ^^"^""^  ^'^^  '«-  duly  "•  ^-  "• 
sened  with  notice  and  were  represented  by  counsel 
who  when  1   was  proposed  by  counsel  for  the  pSff 
to  ask  only  for  the  sale  of  the  land  outside  of  tn 
putcd  portion,  withdrew  opposition  and  consented  "o 
the  order  for  sale  being  made  a.s  it  was  made  •  that  the 
application  for  that  order  had  been  from  iL  to    ime 
enlarged  until  the  que.stion  pending  betweenle  ^  w 
/unc^^o.  and  the  Midland  Railway  companies  luld 
be  determined,  the  enlargement  on  the  10th  day  of 
November  last  being  for  that  especial  purpose     iZ  an 
affidavit  of  the  solicitor  for  the  'oran!  jlZinCoZ 
pa.y  and  an  affidavit  of  the  Hon.  Sidney  SraZ- 
which  were  referred  to  as  exhibits  A.  and  B.-we^uted 
npon  iy  application,  and  all  the  facts  stated  Lthe 

It  were  known  to  the  Grand  Junction  and  Gohourn 
Compames  before  and  at  the  time  of  the  hearin.  and 
whenthe  order  directing  a  sale  in  default  of  pa^nt 
was  made,  which  was  on  the  1.5th  of  December  Li Td 
the  hnal  order  for  .sale  was  on  the  18th  of  January  ast 
that  the  whole  question  raised  by  the  present  pe'^^ition' 
and  the  affidavits  in  support  of  it,  was  before  the  Court 

the  1 5trrn  °'  '):  "f '"-^  ^^  *^^  «^^-  «^  ^our   on 
the     oth  of  December  last;  that  the  land  sold  was 

whdly  outside  of  the  land  in  question  between  the  two 

companies ;    that  it  was  taken   possession  of  by  the 

^^ourgGompany  about  eight  years  ago,  and   hy  the 

^and  Junction  Gon^pany  Ust  ye.r ;  that  the  quest  on 

between  the  two  companies  was  pending  in  the  Court 

of  Appeal ;  that  the  damage  done'to  hil  by  Z  use" 

the  smal  portion  of  the  old  Chemong  railway  track  Z 

very  small,  as  that  line  was  constructed  about  twty 

years  ago.  and  lu  his  belief  the  arbitrators  fixed  the 
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amount  of  the  award  by  the  damage  done  to  the  hind 
lying  west  of  the  okl  track ;  that  at  the  time  of  the 

cobourgand'^^^'^' *^'*- ■^'^'''•^'"''^  instructed  Mi:  Beck,  his  solicitor,  to 
R*  w.^co.'  °^^''  '"  ^^^  plaintiff  all  his  money  if  he,  the  plaintiff, 
would  assign  to  the  Grand  Junction  Coinpaiii/  his 
claim  in  the  suit,  which  offer  was  made  and  declined, 
and  the  land  set  up  for  sale,  a  Mr.  Cox  bidding  ^2,400 
and  Mr.  Beck  $2,450,  when  he  became  the  purchaser, 
and  signed  the  contract  as  the  agen  of  Mr.  Bickford  ; 
that  no  motion  was  ever  made  to  set  aside  the  proceed- 
ings or  to  set  aside  the  award  ;  that  the  sale  took  place 
on  the  26th  of  February  last,  and  that  the  Grand 
Junction  B,  W.  Co.  had,  in  the  preceding  October 
knowledge  of  all  the  facts  they  set  up  in  their 
affidavits  on  the  present  application  ;  and  that  he  had 
been  baffled  and  kept  out  of  the  c  mpensation  in  ques- 
tion for  over  seven  years.  The  plaintiff  also  stated 
that,  in  his  opinion,  he  had  a  good  and  proper  title  to 
the  land  in  dispute  between  the  companies. 

sutemeot.  The  affidavit  of  the  solicitor  of  the  Grand  Junction 
Company  referred  to  in  the  plaintiff's  affidavit  was 
sworn  to  on  the  20th  of  October,  1880,  and  did  shew 
that  he  then  had  knowledge  of  the  fact  now  relied  on 
by  the  petitioners  of  the  sale  of  the  land  to  The  Peter- 
.  borough  and  Chemong  Company. 

The  affidavit  of  the  Hon.  Sidney  Smith,  also  referred 
to  in  the  plainf*f 's  affidavit,  was  sworn  to  on  the  1st  of 
December,  1880,  and  stated  the  fact  of  this  sale,  he 
being  the  -urchaser  on  behalf  of  the  company  from 
Mr.  BouJon. 

Another  affidavit  of  the  plaintiff  stated  that  the  land 
sold  was  the  identical  land  mentioned  in  the  order  for 
the  sale,  and  was  the  land  lying  west  of  the  land  in  ques- 
tion between  the  two  companies,  and  was  land  that  was 
taken  for  the  first  time  for  railway  purposes  by  the 
Cobourg  Company  about  the  year  1872  for  their  Che- 
mong branch.  A  copy  of  a  map  or  plan  of  the  place, 
made  by  Mr.  dementi,  a  P.  L.  S.,  apparently  from  a 
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survey  made  in  January,  1878,  was  put  in  by  tlie  peti-     1881. 
tioners  as  the  one  that  was  used  before  the  arbitjutoi-s.   ^-"^ 
By  the   references   on  the   margin   of  this  innp  it    "T"" 
appeared  that  there  was  a  very  considerable  embankment '"'•eSS" 
twenty-four  links  in   height;  that  the  land  embraced  "•''■'°- 
by  the  new  track  was  one  acre  and  three  roods ;  that  the 
average  depth  of  the  excavation  was  four  links;  that 
the  portion  of  the  laud  isolated  by  means  of  the  new 
raihoad  was  one  acre,  and  that  the  average  cutting  for 
the  old  road  was  fifteen  links. 

Mr.  Hector  Cameron,  Q.C.,  and  Mr.  Mosa,  for  the 
petitioners. 


Mr.  Watson,  contra. 

Ferguson.   J.-[After  statini;  the  facts  above  8etsept.2na. 
forth.] 

It  appears  to  me  that  the  surveyor  must  have  made  ■'"'"^''"'' 
a  mistake  in  regard  to  the  quantity  of  land  embraced 
by  the  new  track,  for  in  any  way  that  I  can  make  the 
calculations  it   is  not  the   quantity  embraced  by  the 
railway  track  across    the   block,  or  the   quantity  in 
what  IS  called  the  new  track.     The  evidence  of  Mr 
Jonathan  Stevenson,  the  assessor  t.f  the   villHge  of 
Ashburnham.  was  also   used  in   support   of  the  peti- 
tion.    He   produced  the  assessment    rolls  for  several 
years,  and  gave  some   evidence  of  value ;    but    after 
a  careful  perusal  of  the  whole.   I  do  not  think   it 
affords  any  satisfactory  test  as  to  the  value  of  the  lands 
m  question,  or  the  amount  of  damage  actually  sus- 
tained  by  the  plaintiff,   and  this  seemed   the   only 
purpose  for  which,  so  far  as  I  can  see,  this  evidence 
was  given.     The  witness  speaks  of  the  value,  i  .  „ne 
part  of  his  evidence,  of  the  plaintiff  s  land  as  compaied 
with  other  lands,  but.  when  cross-examined,  it  appears 
that  he  was  speaking  of  the  value  after  the  damage 
had  been  sustained  and  there  was  not  any  good  w^y 
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1881.    of  getting  access  to  it.    At  the  argument  papers  used 
D^mbi^    ^^  ^^^  former  applications  referred  to  in  the  petition 

CobouTgand^^*''^  freely  referred  to  by  counsel  on  both  sides  and  a 
k!  w.'co"  •^'''ge  number  of  Huch  papers  were  left  with  me.  I  have 
perused  them  all  with  care,  but  find  them  too  numerous 
and  voluminous  to  refer  to  them  here,  besides  many 
of  them  are  of  little  or  no  inip'irtanco  on  this  applica- 
jion.  In  one  of  these,  however, — an  affidavit  of  the 
plaintiff,  sworn  on  the  15th  of  December,  1880,  filed  on 
the  same  day  and  manifestly  usod  on  the  application 
for  the  order  of  that  date, — this  passage  occurs :  "  The 
arbitrators  saw  the  old  Chemong  track  on  the  map 
before  them  at  tho  hearing  and  on  the  ground.  The 
same  was  fenced  and  divided  off  with  the  original  fence 
built  by  the  company." 

This  petition  is  one  ifi  the  nature  of  a  bill  of  review 
on  the  ground  of  having  discovered  some  new  evidence, 
and  the  case  of  Hosldn  v.  Terry  (a),  seems  to  be  a  lead- 
ing if  not  the  leading  case   on  the   subject.      That 

jndgment.  g^se  was  an  appeal  to  reverse  an  order  made  by  the 
Supreme  Court  of  the  colony  of  New  South  Wales  ;  and 
Lord  Kingsdown,  who  delivered  the  judgment  of  the 
Court,  said:  "The  rule  which  we  collect  from  the 
cases  cited  in  the  argument  is  this,  that  the  party  who 
applies  for  permission  to  file  a  bill  of  review  on  the 
ground  of  having  discovered  new  evidence,  must  shew 
that  the  matter  so  discovered  has  come  to  the  know- 
ledge of  himself  and  of  his  agents  for  the  first  time 
since  the  period  which  he  could  have  made  use  of  it  in 
the  suit,  and  that  it  could  not  with  reasonable  diligence 
have  been  discovered  sooner ;  and  secondly,  that  it  is  of 
such  a  character  that  if  it  had  been  brought  forward  in 
the  suit  it  might  probably  have  altered  the  judgment," 
And  after  commenting  on  the  evidence  in  that  case,  his 
Lordship  repeated  the  language  of  Lord  Eldon,  in 
Yoiing  V.  KeigUy   (6),  which  was  as  follows :    "  The 

(a)  15  Moore's  P.  C.  C.  493,  8  Jur.  N.  S.  976,  (1862). 
(h)  16  Ves.  348. 
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persuaded  that  by  reiusug  this  application  I  decide    "T"* 
aga,„.t   he,,.a,mi«-     .  ca,o  in  whl^,,  he  mig,,,  ^^'^tW 
taps  with  eonfidencc  ..ave  contended  that  upon  the   "■"■"°- 
evulenee  ho  was  e„title.l  to  the  whole  n.onev  '  o"    h 
other  hand  ,t  U  ,n„rt  incumbent  on  the  Court  ""tit 
care  that  the  Mn,e  .ubject  shall  not  be  put  in  course  of 
2fated  iHigation.  and  that  with  a  view  to  the  tr^i 
nation  „i  suite  the  necessity  of  using  ,.,^,,My  aeZ 
<i.l.gence  in  the  ii«t  instance  should  be  imposed TZ 
parties,  the  Court,  therefore,  must  not  be  induced 'bv 
any  pe«uas.„n.s  as  to  the  fact  that  the  plaint  ffh„l 
originally  a  demand  which  he  could  eleaiiT  We  t^ 
tamed    to   break   down  rules  established   JZl'2l 

In  the  case  of  Thomm  v.  RmvlimN  (n\    *\.^  n      . 
»d  that  a  petition  for  leave  to  Me  T  il^  f  tli^^ 

aTdi;itrtf ;'"" """"'  besustamcT  i;::  ....... 

^z  r :rrneeS  in?  ^-r*^ 

of  this  kind,  of  three  thingsTr;!; r^t^r™ 

strong  evidence.     l,t.  That  the  newly  discoverd  evi 
denceissuchthatifit  had  been  brought  forward "t 
the  proper  time  in  the  suit  or  matter  it  mi,*t  ,!„babrv 
have  changed  the  result,  2nd  That  at  th'e  t  Lwh^n 
the  applicant  might  have  made  use  of  it  in  the  suTt  or 
matter  neither  he  nor  his  agents  had  knowledge  o,Jh 
evidence  :  and  3rd,  That  it  could  not  with  .taslaWe 
diligence  have  been  discovered  in  time  to  be  so  used 
And  another  proposition  is  also  clear  upon  theses' 
which   ,.,   this    that    the  applicant  mus^t  have  Ted 
reasonable  diligence  after  the  discovery  of  Te   new 
evidence  or  his  appliction  will  be  refused 

There  does  not  appear  to  be  any  evidence  whatever 


I 


(")  34  Beav.  50. 
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1881.     that  at   the   time   of    the   licaring   of   the  cause  the 
^T^p'Tp'  Ci'hoarj/  Comi^'iny  uml  their  njj^onts  were  ij^norant  of 
-,  ^tho  fact  that  tho   indtion  of  land  8r)oken  of  hh  biMtiflf 

»* w'co  1'"'''^  "^  ^'"^  Peterborough  and  Chemovg  Hnilwdy  Com- 
pany's track  had  been  sold  and  conveyed  to  that 
company,  and  for  anything  that  appears  that  may  liave 
been  a  fact  known  to  the  agents  of  that  company,  who 
were  acting  in  the  defence  of  the  Huit. 

Counsel  for  the  petitioners*  were  apparently  forced  to 
admit  on  the  argument  that  there  had  been  negligence 
on  the  part  of  the  Cohoimj  Cowjxir.y,  and  it  is  |  '^sible 
that  they  neglected  to  avail  themselves  of  this  know- 
ledge.    It   was  argued  by  counsel  for  the  petitioners 
that  the  Orand  Junction  Company  were  not  answer- 
able for  the  neglect  of  the  Cobounj  Company,  and  that 
the  neglect  or  want  of  diligence  of  the   Cohoiir<j  Com- 
pany could  not  be  made  available  against  the  Grand 
Junction  Company,  who  are  lessees  of  the   Cobourg 
Company,  deriving  title  from  them  at  a  very  recent 
Judgment,  period,  long  after  the  hearing  of  the  cause,  and  long 
after  the  arbitration  and  the  making  of  the  award.     I 
do  not  perceive  the  ground  on  which  that  argument 
stands,  and  I  am  of  the  opinion  that  the  Orand  Junc- 
tion Company  have  not  any  better  right  or  title  than 
the  Cobourg  Company  had  at  the  time  of  the  contract 
or  arrangement  between  the  two  companies,  and  that 
whatever  would  be  a  good  answer  to  the  petition,  so 
far  as  the  Cobourg  Company  are  concerned,  would  also 
be  a  good  answer  to  the  same  petition  so  far  as  the 
Grand  Junction   Company  are  interested.     I  cannot 
see  how  this  can  be  otherwise,  for,  amongst  other  rea- 
sons that  might  be  assigned,  the  nrrangement  between 
the  companies  was  made  pending  the  litigation,  and  the 
doctrine  lis  pendens  applies  so  far  as  title  to  the  land 
is  concerned  or  may  be  in  question. 

The  petitioners  were,  without  doubt,  I  think,  bound 
to  shew  affirmatively  that  at  the  time  of  anil  before 
the  hearing  of  the  cause,  and  at  the  time  of  the  arbi- 
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tration,  the  Oohonrn  Comtui'n^,  »,„  i      . 

or  r,otic..  of  the  Ji  .ZH  '  ^  »"     ""'  "^""^'^''^'^    '««J- 

'  itiiiinco,      Ihis   thoro    hii.s   not   h..*.,,   «.  '*"■»»"• 

/«<  c.„„„,,  I  tbink,  ,J  c„„»i,|..„7      ,t  e      ,tt  "''""■ 
l.a.1  .lot  „I  that  tin  0  ,0  fl  „;:"""  '  '"r»^'  "'■» 
tl.0  .natter.     It  i,  n,.  rh^:.    r^eZr..'"'"-;  '" 
nmv  a.v  .„„„.. ti„n  with  ,  „.  6W    ..r^l         '  " '"' 
bo«i.i,.»,  an  „fH,lavit  f„„„d,  I  „„  tf'  ■'  ^r^'".'/.  'nd 

m..tf,-  „r  thi,  kin,  "LiK   V,    V'.  ''f  ''°'»"°"  '»» 

-lH:;i;r;!:;ri?e:'tilT;;T 

.eemnto  lie  „t  it.,  very  thre.hol       The      n.;*"'"^ 
pla..,ly  on  the  petitioners  to  .,he>v  thira,,ri  f». 
I  can  poreeive  they  have  wholly  faile,,  ,  t  '  o",,^,  ,"; 
on  this  point,  the  a"onts  wlm  ...  .    i\.  .     '  ^"'^^'y» 

davit,  procre'r,-™      h™    or"  !m"  "'""'""''  "  ■■«-  '-^""^ 

.h™  to  ,i.„w  that  tt'i:  ,:„'„x:r;:;f"-- 

cure.l.      .  think  r  n„,.,t  ,»„„,„  «,„[  ^  ^^^  "Z 
other  agent,  of  thi.s  eo,„p„ny,  .t  and   before    he  , 
werei.nwilli„,rto,,ivesiiehte.t;,  ™'°"'  '"<'  t.".e, 

been  proe„red°a„/n,a7  It     "T  ■    ''""••'  »"- 
bi..-.len  of  shewin<r  thi,  ..J  ,„      ,,,  """''■  ">" 

they  have  not  do,'!;!  "^^    "■"  1"='"'°™"  ""O 

Then,    it  is  shewn    bv  ovirlpnno  fl,„*  •         .    , 
that  at  the  ti.e  of  the  fHlX^      f  Co  W.  r  ^^'• 

tnc  tiack  ot  Ihe  Peterbnrough  and  Chemong  Commnv 
constituting  a  portion   of  the   track  of  th.   r         ^ 
Com,a.,,  for  the  counsel  an.  the Tr'itta tor    s'tS 
n.k  upon  the  ground,  and  also  represented  onal' 
that  wns  used  at  the   arbitration      Th;.        "  ^  "".^P 

sufRci.nt,  I  think,  to  be  the  causl  of  ^^      • '''''   "°^''' 
co!.f]if5nn  -r  t'     ■  •  ,     r  °*^  inquiry  as  to  the 

ccd.fon  of  t„e  t,tle,  but  there  i.,  not  any  evidence  to     • 
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1881.    shew  such  inquiry  was  made,  and,  from  the  aspect  of 

^■""^TT'  the  whole  case,  it  appears  to  me  that  if  any  inquiry  had 

„  ^  ▼•      ,  been  made  the  information  would  have  been  obtained 

Coboarg  sdu 

Petjrboro'  which  might  have  been  made  available  before  the  arbi- 

B,  W.  Co.  ° 

trators ;  or  if  not,  action  could  have  been  taken  upon 
it  within  a  reasonable  time. 

Again,  after  the  information  was  obtained,  and  after 
the  time  that  the  affidavit  was  procured  from  the  Hon. 
Sidney  Smith,  there  was,  I  think,  negligence  on  the 
part  of  both  companies.  With  this  knowledge  they 
seem  to  have  stood  quietly  by,  and  permitted  an  order 
to  be  made  for  the  sale  of  the  land,  and  from  the  tenor 
of  Mr.  BicJcford  's  affidavit  it  seems  to  me  that  it  was 
expected  that  the  whole  of  the  land  would  be  sold,  and 
that  there  was  disappointment  because  it  was  not. 
Although  the  time  after  the  procuring  of  Mr.  Smith's 
affidavit  and  before  the  presenting  the  petition  was  not, 
as  compared  with  the  time  since  the  arbitration,  a  very 
long  period,  yet  the  petitioners  stood  by  and  permitted 
Judgment,  g^  ^ery  important  ftxct  to  take  place  without  moving  in 
the  matter. 

I  think  that  it  is  shewn  by  the  authorities  to  which 
I  have  referred  that  the  evidence  adduced  by  the  peti- 
tioners in  support  of  this  part  of  their  case  falls  short 
of  what  the  law  requires. 

Then  the  evidence  does  not  at  all  satisfy  me  that 
the  arbitrators  did,  in  making  this  award,  give  to  the 
plaintiff  value  or  damages  in  respect  of  the  portion  of 
the  land  in  question  that  had  been  taken  by  TlbC  Peter- 
borough and  Cheino7bg  Company.  Beyond  the  con- 
clusions of  Mr.  .5tc/t/C/ c^,  founded  on  his  investigation 
of  the  matter,  and  stated  in  very  general  terms  on  his 
belief,  there  is  little  or  no  evidence  that  this  was  done 
except  w'mt  may  be  inferred  from  that  which  must,  I 
think,  be  a  mistake  of  the  surveyor  in  his  figures  in  the 
margin  of  the  map  which  was  used  before  the  arbitra- 
tors ;  buk  the  same  map  shewed  by  representation  both 
lines  of  railway.  Seeing  this,  and  seeing  both  tracks 
on  the  ground,  *.iie  would  suppose  that  they  and  the 
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counse  and  agents  of  the  parties  would  assume  that    1881. 
rhe  Peterborough  and  Chemong  Comj>any  had  obtained  ^-v^ 
theirnght  of  way  in  the  usual  and  legal  manner,  and    ""f" 
for  this  reason  have  excluded  it,  and  whatever  damages  %ZS^ 
were  occasioned  by  it,  from  consideration.  *      '^'^■'^^ 

Then  the  plaintiff  is  not  accused  of  any  fraud  or 
improper  conduct  or  intention  in  the  matter,  oitb^^r 
now  or  then.    The  petition  makes  no  such  accusation 
against  lam,  and  counsel  for  the  petitioners  stated  on 
argument  of  the  petition  that  no  .such  charge  was 
made,  or  any  idea  of  it  entertained  ;  and  he,  the  plain- 
tiff, in  his  evidence  states  his  belief  that  the  arbitrators 
did  not  make  h.m  any  allowance  for  this  land  or  in 
respect  of  it    and  that,  in  his  opinion,  he   was  not 
allowed  by  the  arbitrators  any  more  than  was  reason- 
able and  raght,  and  he  gives  very  substantial  reasons. 
ndeed,for  his  opinion  in  regard  to  this  last,  by  stating 
the  quantity  of  land  that  was  taken  or  "  destroyed  "  a! 
He  puts  It,  and  the  average  price  for  which  he  had  sold 
other  portions  of  the  same  lot.     This,  I  think   is  very  '"'"^•'"■ 
sLrong  evidence  that  his  opinion  is  correct,  or  nearly  so 
I  think  I  must  prefer  evidence  given  in  this  way  to 
the  opmon  offered  and  conclusions  stated  on  belief  in 
the  affi.lavit  in  suppport  of  the  petition,  and  in  this 
view  there  is  reason  to  conclude  that  the  petitioners' 
case  should  fail  for  want  of  the  probability  that  had 
the  evidence,  said  to  be  newly  discovered  evidence 
been  employed  at  the  proper  time,  the  result  would 
have  been  different.     The  petitioners  examined  wit- 
nesses and  put  in  verified  copies  of  assessments,  with  the 
view  apparently  of  shewing  by  inference  that  the  land 
in  question  was  not  so  valuable  as  was  alleged  and 
found   by  the  arbitrators  to   be.    I  do  not,  from  a 
perusal  of  these,  think  that,  in  the  face  of  the  direct 
evidence  of  the  plaintiff  and  the  reasons  that  he  gives 
for  his  conclusions  as  to  value,  these  reasons   being 
wholly  uncontradicted,  this  effort  of  the  petitioners 
was  successful. 

18— VOL.  XXIX  GR. 
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Mr.  Watson,  for  the  respondent,  cited  many  cases  to 

""^^^  shew  the  difficulty  in  setting  aside  the  award  at  this 

CoboJi^gand^^^^^"^®  of  time  under  such  circumstances,  and  argued 

K*  w!To.'  ^^^^  ^^^^  ^^®  petitioners  were  concluded  by  an  alleged 

consent  at  the  time  of  the  making  of  the  order  for  sale, 

but  I  do  not  think  it  necessary  to  consider  those,  as  I 

think  it  clear  upon  the  authorities  and  the  evidence 

that  the  case  of  the  petitioners  fails,  for  the  reasons  I 

Jndgment.  j^^^.^  mentioned. 

I  am  therefore  of  opinion  that  the  petition  should 
be  dismissed,  with  costs. 
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1881. 

In  re  The  Welland  Canal  ENLARaKMENT. 
Fitch  v.  McRae. 

Valuadou-Compenmtlon  to  o,vner~ Landlord  and  tenant-^  Vict 

chap.  13. 

The  government  of  Canada,  having  taken  the  lan.l  of  the  defendant's 
tr.tator  for  the  purposes  of  the  Welland  Canal,  paid  into  Court 
under  the  statute,  a  sum  awarded  by  the  valuers,  intended  to  cover 
all  olaims  which  the  owner  might  have  of  any  kind.     The  owner 
war;  to  be  at  liberty  to  remove  buildings,  &c.,  and  on  payment  of 
the  money  to  convey  free  from  all  other  incumbrances,  including 
taxes.  The  plaintifiF  was  lessee  of  the  property  so  taken,  and  claimed 
compensation  for  disturbance. 
/TeW,  that  the  plaintifiF  was  entitled  to  be  compensated  out  of  the 
money  paid  into  Court,  p  .d  that  his  claim  was  one  which  the 
owner  washable,  under  Stat.  37  Vict.  ch.  13,  sec.  1,  D.,  to  pay  and 
which  should  have  been  taken  into  consideration,  and  which  the 
evidence  shewed  had  been  taken  into  consideration  in  settling  the 
amount  to  be  paid  by  the  government  on  taking  possession  of  the 
lands. 

This  was  an  issue  directed  by  an  order  of  Court  to 
be  tried,  and  came  on  for  trial  at  the  Sittings  held  at 
St.  Catharines  in  September,  1881. 

Mr.  Rylcevt,  Q.C.,  for  the  plaintiff  {Fitch). 

Mr.  Cox  for  the  defendant. 

Mr.  McCarthy  for  the  Dominion  Government. 

Ferguson,  J.— This  matter  arose  out  of  a  claim  for  October  4. 
compensation  for  lands  of  the  late  Mr.  McRae  taken  Judgment. 
by  the  Government  for  the  purposes  of  the  <:-nlarge- 
ment  of  the  Welland  Canal. 

Tlie  late  Mr.  McRae  was  the  owner  of  the  land,  and 
the  plaintiff  i'ifc/i  was  his  tenant  of  the  premises,' or  a 
part  thereof,  which  was  used  for  the  purposes  of  an 
hotel. 
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Re  WellsiK 
Cunal  Kn- 
larjfement. 


r 


Judgment 


It  appears  that  after  much  negotiation,  an  agree- 
I  ment  was  arrived  at  between  the  late  Mr.  MoRae  and 
the  valuators  for  the  government,  which  was,  that 
$5,700  should  be  paid  as  compensation.  This  agiee- 
ment  was  completed  on  the  80th  day  of  June,  1880, 
and  was  duly  repoi-ted  to  the  proper  office  by  the 
valuators,  on  the  8rd  day  of  July  following.  There 
had  been  a  failure  to  agree,  prior  to  this,  which  the 
valuators  were  about  reporting,  but  did  not,  and  which 
I  need  refer  to  only  incidentally. 

It  appears  that  Fitch,  the.plaintiff  in  this  issue,  had 
made  a  claim  against  the  government,  in  respect  of  this 
compensation:  that  it  was  referred  to  the  same  valuators 
to  ascertain  what  proportion  of  the  same  .should  be  paid 
to  him,  and  what  to  McRae  or  his  representatives  ;  and 
in  pursuance  of  this  reference,  the  valuators  found 
and  reported  that  Fitch,  the  plaintiff,  was  entitled  ta 
$466,  and  the  estate  of  McRae  to  $5,234,  There  boing 
dissatisfaction,  the  Minister  of  Public  Works  deemed 
it  advisable  to  pay,  and  did  pay,  the  whole  amount  of 
the  compensation,  $5,700,  into  this  Court,  under  the 
provisions  of  37  Vict.  cap.  13,  D.  The  matter  came  on 
apparently  in  the  usual  way,  under  sec.  2  of  the  same 
Act,  on  further  directions,  and  this  issue  was  then 
ordered  to  be  tried,  by  an  order  bearing  date  the  6th 
day  of  September  instant.  The  question  ordered  to 
be  tried  is,  whether  the  plaintiff  Fitch  has  any,  and,  if 
any,  what  (ilaim  to  the  said  compensation  money. 

At  the  trial,  it  was  admitted  by  counsel  for  the 
defendants  in  this  issue,  that  the  amount  claimed  by 
the  plaintiff  ($466),  was  not  an  unreasonable  sum,  and 
that  if  it  .should  be  found  that  Fitch,  the  plaintiff.  i» 
entitled  to  any  amount  out  of  the  $5,700,  this  sum 
will  not  be  complained  of,  so  that  the  only  qu-stion 
now  to  be  determined  is,  whether  or  not  Fitch  has  any 
claim  at  all  in  respect  of  this  compensation. 

By  the  agreement  executed  by  the  late  Mr.  McRae 
and  the  Government  valuators,  the  money  was  to  be 
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paid  Within  30  dys  fro.„  the  date  of  it  (the  2()th  June.     1881. 
1880),  or  so  soon  thereafter  as  the  title  should  be  made  ^~v^ 
sat,sfactory.     The  buildings  of  every  kind  were  to  be  "ca^jr 
removed  by  McRae,  and  it  was  expressly  stated  that  '""""*"• 
It  was  agreed   and  fully  understood   that  this  sun, 
«o,.00  was  in  full  satisfaction  of  and  for  the  value  o^' 
the  sau.  land,  and  the  expense  of  removing  the  build^ 

iovir  t  ""^-  ^'"'^  «^— nt'contained  a 
cov  nan  to  pay  the  money  within  thirty  days,  or  so  soon 

UvmIr  T  7t  ''''^'^''^^y'  -'^  the  covenant  of 
Mr.  McRae  that  he  would  immediately  thereupon 
convey  the  land  by  .  good  and  sufficienf  deed  'fee 
simple  freed  and  discharged  from  all  do.er  and  other 
lucumbrances,  including  taxes. 

The  report  of  the  valuators  to  the  Government  states 
he  Items  for  which  the  S5,700  was  allowed,  and  item 
IOC.  ism  these  words:  "All  claims  for  damages  for 
rents,  loss  of  business,  and  every  damage  whatsoever, 
connected  with  said  purchase  and  removal  of  all  the 
said  buildings  ";  and  Mr.  Mima,  one  of  the  valuators  >'"''«-''*• 
who  IS  now  called  as  a  witness,  says  this  is  correct.' 

hyMcEae  during  the  negotiations  as  the  basis  of  his 
claim  were :  the  land,  Sl,500 ;  the  cellar,  $1 .300  • 
cement,  $400;  cost  of  moving,  $800;  repairs,  $1,000- 

356,200    and  he  produced  a  memorandum  made  at  the 

t^^^nn     r"?  ^^""'  '''""''  ""^^  *'^^  *«tal  amount  of 
$0,200,  which  was  the  sum  demanded  by  3fcRae     He 

says  this  sum  was  considered  too  much,  but  the'valu- 

ators   offered,   first,    $5,300,   and    afterwards    $5  500 

He  also  says:  "As  I  understood  the  offers,  and  a.  T 

exp  ained  them  at  the  time,  they  embraced  •   1    tHu 

land ;  2  the  moving  of  the  buildings ;  3,  the  damages 

claimed  for  cement  and  repairs  ;  4,  the  rent  that  McRae 

would   lose   by   the    unexpired   term   of    the    lease- 

5,  incidental  expenses  ;  and  0,  any  trouble  that  McRae 

might  have  m  getting  rid  of  Fitch  the  tenant."    Before 
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the  parties  finally  agit  eil,  they  went  to  the  ofRcr  of 
Messrs.   Milh'v  c&  Cox,  and  the  evitlencu  .shews  that 
Mr.  Miller    was   instruiueutal  in    bringing    about  an 
iigroement  as  to  the  lump  sum  of  tlio  ooi)))ensa.t;.)n, 
and  settling  the  sum  at   35,700;  but  both  Mr.  Muma 
and  Mr.  Miller  agree  in  raying  that  the  various  items 
mailing  up  the  amount  wer*  notmei.tJM'  d  or  discu!s,sed 
at  the  office  of  Miller  6;  Con.     Mr.  Muviu  says  that  he 
did  say  that  the  Government  would  S'.tUe  any  -ilaim 
o{  Fitch  up  to  the  date  of  the  agreement,  but  !  I  al  it 
w?.s  tit!  n^    tated  tiu-it  there  were  two  claims  fclsat  Fitch 
might  >    ^ke,  ov  Wduld  make,  one  which  Mr.  Muma 
(froui  a  (joijvirs^-^.ion  with  iiim,  in  which  he  had  said  he 
wouM  tak'-.  f^m,  if  freed  from  all  overdue  rent  and 
settled  imni'.>.iv»'.teiy),  ,  upposed  would  be  about  .^^loO; 
and  th(;  oi.her  to  be  ideated  from  certain  rent,  amount- 
ing to  a  very  considerable  sum.     Mr.  Miller,  call-^i  by 
the  defendant,  says  that  on   the  occasion  when  the 
luiiip  sum  was  arrived  at  in  his  office,  nothing  was  said 
as  to  how  the  claim  of  Mcliae,  on  the  one  hand,  and 
the  otter  of  the  valuators  on  the  other,  were  arrived 
at ;  that  he  knew  nothing  about  this.     He  says,  how- 
ever, that  it  was  understood  and  spoken  of  that  the 
sum  arrived  at  was   not  to  embrace   any  claim  for 
damages   sustained   or  to   be  sustained  by  Fitch  by 
reason  of  the  government  works  ;  but  that  if  Fitch  was 
ejected  or  turned  out  of  posses.sion  by  Mcliae,  so  as  to 
enable  him  to  carry  out  his  agreement  with  the  govern- 
ment, then  Mcliae  was  to  pay  Fitch  or  assume  any 
damages  that  Fitch  could  shew  he  had  sustained.       ■ 

Mr.  Miller  also  says  that  McR-xe  was  to  get  the 
whole  of  the  $5,700  for  himself;  but  he  also  says  that 
Mcliae  was  to  give  the  laud  to  the  government  free 
from  all  incumbrances ;  that  he  knew  this,  and  f'at. 
the  lease  was  such  an  incumbrance  or  claim  upon 
land  ;  that  he  was  aware  that  the  agreement  w  \  ■  ■  a 
give  possession  o:  ■  i  -  land  within  the  thirty  dr.v-:, ;  i.^at 
he  never  though:     aat  Fitch  had  any  clai;  •    r^ainat 
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McRae.  estate  ;  tl.at  ],e  had  no  doubt  that  Fitch  was     1881 
nyured,  not  by  Mcllae,  but  by  tl,e  e.nployds  of  the   — 
government.     He  says  that,  had  it  been  necessary  for  "oar.fr 
McRae  to  put  Fitch  out  of  possession  in  order  to  com    '""'"""'*• 
pletely  perform  his  contract  with  the  Government.F/^c/. 
would  liave  had  a  claiu,  upon  him.  but  inasmuch  as 
Mcliae  had  not  to  do  this,  and   it  was  done  by  the 
emp  oyds  of  the  Government,  there  is  no  claim  ao:ainst 
Mcliae  s  estate.     He  .says  he  did  not  ask  Muvm  how 
he  amved  at  the  amount  that  he  offered,  nor  did  he 
ask  Mchae  how  he  arrived  at  the  amount  that  he 
demanded. 

It  was  contended  by  counsel  for  the  ph.intiff  that 
parol  evidence  could  not  be  given  on  the  subject,  inas- 
much as  there  was  a  written  agreement.     No  doubt 
this  IS  the  common  rule,  but  the  objection  was  first 
taken   after    the    plaintiff   had   himself  given   parol 
evi.lonce  ;  and  the  objection  was  afterwards  waived  at 
my  suggestion.     The  parol  evi.lence  additional  to  that 
given  by  Mr.  Muma  and   Mr.  Miller  was  not  vorv  J-'s-nent- 
important.      I    have   no  doubt    that    both   of    these 
gentlemen  gave   their  evidence   in   the   most   candid 
manner  possible  ;  but   I  cannot    but   think   that  Mr 
Muma's  opportunity  of  knowing  precisely  what  was 
intended  by  the  transaction   between  McRae  and  the 
Government,  was  much  greater  than  that  of  Mr  Miller 
indeed  Mr.  Miller  did  not  profess  to  understand  the' 
details  of  It ;  and  on  the  evidence.  I  think  the  ,,roper 
conclusion  is.  that  the  claim  of  Fitch,  the  tenant  was 
m  fact  embraced  in  the  ^5,700.     Even  had  I  not  been 
of  this  opinion,  I  think  I  should  have  adopted  the  view 
taken  by  Mr.  Rykert  in  his  argument  in  respect  to  the 
meaning  and  effect  of  the  first  section  of  the  Act.     Mr 
McRae  made  the  agreement.     He  knew  that  he  had 
this  tenant.     He  was  bound  to  know  the  law  as  stated 
m  this  first  section ;  and  I  think  I  should  on  the  agree- 
ment and  the  statute  have  found  the   issue  in  favour 
ot  the  plaintiff' 
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1881.        The  order  directing  the  issue  directs  that  the  costs 
j^;,J^j  of  this  matter  and  of  the  issue,  and  of  all  questions  as 
i2l^m«^""  ^^  ^^^  distribution  of  the  compensation  money,  shall  be 
disposed  of  at  the  trial  of  the  issue. 

The  conclusion  then  at  which  I  have  arrived  is, 
that  the  plaintiff,  Fitch,  is  entitled,  out  of  the  sum  of 
$5,700,  in  Court,  to  the  sum  of  i?4GG,  and  a  proper  pro- 
portion of  the  interest  and  accumulated  interest ;  and 
that  the  representatives  of  the  late  Mr.  McRae  are 
entitled  to  the  balance.  I  am  not  aware  of  any  claim 
other  than  these  two. 

I  think  the  defendant,  the  i-epresentative  of  the 
late  Mr.  BlcRne,  should  pay  the  plaintiff's  costs  and 
the  costs  of  the .  Government  of  and  incidental  to  the 
trial  of  this  issue.  Mr.  McCarthy,  representing  the  Gov- 
ernment, said  that  the  Government  would  pay  the  costs 
of  the  proceedings  down  to  the  issue,  and  there  can  be 
no  doubt  that  this  Avill  be  done. 

The  costs  to  be  paid  by  the  defendant  in  the  issue, 
may  be  deducted  from  the  balance  comingr  to  her. 

Thei-e  being,  as  I  understand,  only  the  two  claims 
the  S4GG,  and  the  proper  proportion  of  interest,  as 
before  stated,  will  be  paid  out  to  the  plaintiff;  and  the 
balance  of  the  money  and  interest  will,  after  deducting 
the  costs  to  be  deducted  as  above,  be  paid  out  to  the 
defendant  in  this  issue. 
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Gkiffith  V.  Griffith. 

yViH-Comtruclion  of-  \%»M e,tnte-D,i\ng  More  the  a„e  of  21. 

The  testator  expresse.l  a  VleBire  "to  have  retained  for  my  children 
my  property  on  Yonge  street ;  and  for  this  purpose  I  desire  that  the 
proceeds  of  .ny  life  insurance  be  applied  in  the  purchase  for  my 
daughters  benefit  of  the  incun.brances  of  that  property.    Under 
any  circumstances,  I  desire  that  nil  my  other  lands  be  sold      •     • 
I  desire  that  the  proceeds  of   my  estate  and  rents  of  my  Yonge 
street  property  be  applied    •     •    i„  the  support,    maintenance, 
and  education  of  my  t^-o  daughters,   and  in  paying  the  incum- 
brances  on  the  Yonge  street  property.    After  paying  the  necessanr 
charges,  my  wish  is,  that  the  interest  of  my  estate  be  applied  bv 
my  trustees  in  the  support  of  n.y  children.    Should  one  of  my  said 
two  daughters  die.  or  become  a  Roman  Catholic,  her  share  to  go 
the  o  her,  and  should  both  die  without  issue,  or  become  Roman 
Cathohos,    then   my  estate  is    to  go  to   my   sister   L.    and  her 
neirs.  I  direct  that  my  trustees  shall  divide  the  proceeds  of 

my  estate  equally  between  my  two  daughters,  allowing  each,  dur- 
ing their  minority,  or  until  the  m.irriage  of  one  or  other  of  them   a 
sum  sufficient  to  maintain  and  e.hicate  them,  and  after  they  come 
of  age  an  equal  share  of  all  proceeds  to  be  secure.l  and  paid  them 
free  from  all  control  of  any  husband  or  any  other  person  "    There 
were  only  these  two  daughters,  children  of  the  testator,  and  both 
attained  the  age  of  twenty-one  years  without  either  having  become 
a  Roman  Catholic. 
HeUl  that  the  interests  taken  by  the  daughters  were  vested,  though 
subject  to  be  divested  upon  the  happening  of  the  events  mentioned 
before  twentyone  ;  and  that  at  that  time  the  shares  vested  absc 
lutely  m  them  ;  so  that  L.  took  nothing  unaer  the  will. 

This  was  a  .suit  instituted  to  '  In  the  construction 
of  the  will  of  the  late  John  C.  Gri^th. 

Mr.  W.  Casmls  for  the  plaintiffs. 

Mr.  J.  R.  Roaf,  for  the  defendant  Walmsley  the 
trustee  substituted  for  Robert  T.  Griffith,  the  surviving 
executor  and  trustee. 

Mr.  Eioavt  !or  ¥rs.  Liddell. 

The   arguments  and  authorities   cited  sufficiently 
Appear  in  the  judgment.    . 
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1881.        Feiujuson,  J.       I     .■  i\w  hti'  J '^lu,  a  Grififk 

beiirs  (Into  tlic  12tl<  :[u.y  uf  Fol.ruaiT,  1872;  and"  the 
flcath  of  the  testator  took  phu'i-  on  the  23rd  day  of  the 
Siiino  moiitl;. 

The  fce^titor  gave;,  devised,  and  he(jueathed,  all  hi» 
CHtate,  real  and  personal,  to  trustee)^,  wljovi  he  appointed 
his  executors,  upon  the  trust- .outtiiucd  in  th.,  will; 
and  directed  the  trustees  to  hold  the  whole  of  the  same 
real  and  personal  estate  for  the  benefit  of  his  two 
daujirhtors  '  as  lureinaftcr  directed."  Then,  aftor  dis- 
po.s.ng  of  certain  tiinkots  and  "  remcniiirances,"  an<l 
direeting  the  sale  ui  his  furniture,  paintinors,  and  other 
household  personal  property,  and  the  applieation  of  the 
ni'mey  arising  therefrom,  to  th.-  payment  of  current 
debts  and  his  funend  expt'nses.the  will  proceeds  :  "  My 
great  desire  is,  to  have,  retaim-d  for  my  children  my 
propeity  on  the  corner  of  Yong-  and  Shuter  stieets, 
known  as  219  and  221  Yonge  street,  and  for  this  pur- 
pose I  desire  tliat  the  |)roceeds  of  my  lif.>  insurance  be 
Judgment  jippji^,,!  j^  (,l,e  purchase  for  my  .laugliters'  biiiefit  of  the 
incumbrances  of  that  pi-opeity.  Umler  any  circum- 
stances, 1  desire  that  all  my  other  lands  be  sold 
within  five  years  from  my  death,  by  auction,  but 
otherwise  I  givemy  executor.v  and  trustee-  the  utmost 
discretion  as  to  the  time,  manner  and  terms  of  sale  of 
any  prior  salt  .f  ajr  portioi  I  desiiv  that  the 
proceeds  of  my  estate  and  rents  of  my  Yonge  sti-eet 
property  be  applied,  after  j)ayment  of  my  current  debts 
and  funerui  expe.. -.es,  in  the  siippi  .!,  maintenance,  and 
education  of  my  two  daugliteis,  nd  in  paying  the 
incumbrances  on  the  Yonge  stre-  '  ^Jioperty.  After 
paying  the  necessary  char;/  ' ,  my  wish  is,  that  the 
interest  of  my  estate  be  appi  1  ay  trustees  in  the 
support  of  my  children.  SI  Id  -  of  my  said  two 
daughters  die  or  become  a  Kjuian  Catholic,  her  slia»'» 
to  go  to  the  other;  and  should  both  die  without  issue, 
or  become  Roman  Catholics,  then  my  estate  is  to  go  to 
my  sister  7l/ar2/ J  rm  Liddell,  and  her  heirs."    Then, 
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after  a  revocation    of  all   f„rnior  wills,   the   testator 
l.roceods  :  "  1  .Hn-ct  that  my  trustee,  shall  divi.le  the 
procuec  s  ..t  my  cstatt,  ciu.Ily  b.tvv.-on  my  two  <lu„.rh- 
ters,  allowi.ig  each  rhuin-  their  minority,  or  until  the 
niarruiye  of  one  or  other  of  then.,  a  sum  sufficient  to 
maintain  and  educate  them,  and  after  they  come  of  age 
an  equal  sliar,.  of  all  proceed,  to  he  secured  «n.l  paUl 
them  tree  from  all  control  el'  any  husband  or  any  ..ther 
person"    The  will  is  then  concluded  by  a  small  bequest 
to  a  faithful   housekeeper.     The   case   is   on   further 
directions.     Both  the  daughte      „f  the  testator,  who 
were  lusonly  children,  have  attained  the  age  of  twenty, 
one  ^-ears.     Neither   has   becu.ne  a  Ronmn  Catlmlic. 
Ihe  chief  question  in  contention,  and  apparently  the 
onl3'  one  of  much  if  any  importance,  is,  as  to  wirether 
or  not  the  sister  of  the  testator,  Mrs.  Luhlell,  takes 
anythiii^r  under  the  will. 

Mr.  Cassch  argued  that  the  devise  and  bequest  to  the 
aintiti-  IS  ve.sted,  but  liable  to  be  .livested  upon  the 
plumtitts  dying  without  issue,  or  becoming  Roman 
Car  K.I1CS  before  attaining  the  age  of  twenty-one  years 
and  that  -,011  their  attaining  that  age  they  became' 
entitled  .«  estate  absolutely,  so  that  Mrs.  Lildell 

cannot  now  oe  ,  ntitled  to  any  thing  under-  the  will 
He  also  argued,  amongst  other  things,  that  the  gift  to 
Mrs.  Luldtll  was  liad  for  remoteness. 

Mr.  Ewa.'t  contended  that  if  the  failure  of  issut;  is  a 
failure  at  a  definite  period,  tlie  estate  to  the  daucditers 
of  the  testator  is  one  in  fee  simple,  with  an  exec°>tory 
devise  over  in  favour  of   Mrs.   Lldddl.     And  if   die 
failure  of  issue  is  a  failure  at  an  indefinite  period  then 
the  estate  of  the  testator's  daughters  is  an  estate  tail  • 
but  that  Mrs.  Liddell  will  take  under  the  will  if  the' 
daughters  become   Roman  Catholics  at  any  indefinite 
period,  not  merely  before  they  attain  the  age  oi  .  wenty- 
one;  and  amongst  other  things,  that  the  distribution 
at  the  age  of  tw^enty-one,  mentioned  in  ihe  will,  means 
a  distribution  of  the  surplu .  of  the  interest,  rents,  &c 
of  the  estate  only,  and  not  of  the  corpus. 
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1881  Mr.    Hon/  asked   that    in    the   event   of    its   being 

determined  that  Mrx.  Uddell  is  now  entitled  to  any 
iriterost  tinder  the  will,  certain  inoneyn  whieh  have 
been  taken  froii  a  fiin<l  to  which  the  plaintiff's  were 
abHolutely  entitled  should  be  jilaced  back,  ho  m  to 
prevent  injustice.  The  authorities  cited  were:  Travis 
V.  Gu8tin  (a);  Gould  v.  Stokea  (h) ;  Oray  v.  Ru/iford  (c) ; 
Litt?'-  V,  Bi/llnpH  (d) ;  Jarman  on  Wills,  498. 

I  mil  of  the  opinion  that  Mrs.    Uddell  is  not  now 
entitled  to  any  interest  under  the  will.     The  interests 
taken   by   th>i   plaintiffs    were   vested    interests,   but 
subject  to  be   divested   upon   the   happening  of  the 
events  mentioned.     Looking  at  the  scope  of  the  whole 
will,  I  think  that  the  words  ".should  both  die  without 
issue,  or  become  Roman  Catholics,"  really  mean  should 
both  die  or  become  Roman  Catholics,  without  issue,  be- 
fore attaining  the  age  of  twenty-one  years.     The  pre- 
ceding words  are  "  should  one  of  my  said  two  daughters 
die  or  bec(jme  a'Roman  Catholic,  her  share  is  tf)  go  to  the 
Judgment,  ^jther."     One  cannot,  I  think,  reasonably  arrive  at  the 
conclusion  that  the  intention  of  the  testator  here  was 
that  upon  the  death  of  one  of  his  daughters,  at  any 
time,  perhaps  leaving  a  large  family  of  children,  her 
share  of  the  estate   should  go  to  the  other  daughter. 
Had   the   testator   used  here   the  words,  die  without 
issue,  it  might  have  been  very  different ;  but  looking  at 
the  words  that  he  did  employ,  and  the  context  of  the 
will,  I  cannot  but  think  that  the  meaning  and  intention 
were,  that  should  either  of  his  two  daughters  die  or 
become  a  Roman  Catholic,  before  attaining  the  age  of 
twenty-one,  her  share  of  the  estate  should  go  to  the 
other;  and  I  think  the  same  kind  of  intention  is  to  be 
imputed   to   the   testator   when   he   used   the   words 
immediately  following,  which  have  been  before  referred 
to.     If  the  testator  had  intended  that  upon  the  death 


(a)  20  Grant  106. 

(c)  2  Supr.  Ct.  R.  431. 


(b)  26  Grant  122. 
{d)  27  Grant  '^53. 
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the  otheM.  „;„«„!:  w:i",,r;:r!:icM 

one  oi  uiy  two  dangl.ters  die  "  &c     T1.p,-« 
Mr.  ^  usselfi  said    in   his  arrnirnnnf 

I  fhinL-   f«  1      11        .      .    "*'•     l"'"^  those  words  are 

In  th>s  view  of  the  case  Mrs.  Liddell  cannot  now 
have  any  interest  under  the  will,  and  it  i.  not  necLrrv 
tos^y  anything  a.  to  the  n^oneys  spoken  of    y  2 
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Travis  v.  Bell. 

Fraudulent  conveijance— Costs. 

In  a  snit  to  set  aside  a  conveyance  on  the  ground  of  want  of  consider- 
ation, it  was  alleged  that  the  grantor  was  Ijodily  and  mentally  in- 
firm, but  tlie  evidence  shewed  that  the  only  difference  between  the 
grantor  and  grantee  was,  that  the  former  was  an  older  man  than 
the  other.  The  grantee,  however,  had  given  about  the  full  market 
value  of  the  land  conveyed,  and  to  secure  part  of  the  purcliase 
money  had  executed  a  mortga^,.  thereon.  In  dismissing  the  bill 
the  Court  [PEROUf^ON,  J.,]  directed  the  costs  of  the  defendant  to  be 
deducted  from  the  amount  due  under  the  mortgage,  if  the  costs 
were  not  p  lid  within  a  month,  it  being  alleged  that  the  next  friend 
of  the  plaintiff  was  worthless. 

This  cause  came  on  for  the  examination  of  witnesses 
a,nd  liearing  at  the  Sittings  held  at  St.  Catha.-ines  in 
September,  1881,  tlie  facts  giving  rise  to  wliich,  and 
the  points  involved,  are  clearly  stated  in  the  judgment. 

Mr.  Eivart,  for  the  y)laintitf. 

Mr.  S.  H.  Blake,  Q.C.,  for  the  defendant  Bell. 

Mr.  McVlive,  for  the  defendant  Shaw. 

October  11.  Ferguson,  J— The  bill  is  to  set  aside  a  conveyance  of 
the  south  half  of  lot  number  two,  in  the  second  con- 
cession of  the  township  of  Pelham,  in  the  county  of 
Weliand.  on  the  grounds,  substantially,  that  the  plain- 
tiff, who  made  the  conveyance,  was,  at  the  time  he 
executed  the  same,  of  extreme  age,  much  enfeeb.ed  in 

.Tud^ment  body  and  mind,  of  weak  intellect,  and  liable  to  be 
imposed  upon  by  others  ;  and  that  the  defendant  Bell 
fraudulently,  and  in  the  execution  of  a  fraudulent 
design  conceived  by  him,  took  advantage  of  this  weak 
bodily  and  mental  condition  of  the  plaintiff,  and  by 
persuasions,  importunities,  and  misrepresentations,  pro- 
cured the  execution  of  the  conveyance,  giving  for  the 
land  only  the  small  sum  of  §24. 
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It  appearo:!    by  the   evi.ionce  that  as  Ion.  a^o  as     1«81 
I80O,  this  plaintiff  m-.Hh  his  will  l,v  ^vh;  h  I      ° 

farm  of  133  acres  to  !.,•«  7       r  /  ^        ^  ^'^  -*'''•'  ^ 

1^1  ^-^  -fcies  to  ins  son  John,  another  t-.rm   „f 

133  acres  to  his  son  Deimis  ami  +n  I,;         '''/'"'"   ^t 

i.1   1    .  ■^'^1  itis,  and  to  IS  son   Petoy  fKr. 

wnc.  t/«ut^^  7rai-/,s  was  given  ba<;k  bv  Peter     Tl. 

^t^'tasc,  but  It  was  conceded  at  the  hearin,. 

deal  of  troublo,  and  1      e   "o  h  ,,1;"";  ^T  "  ^'"""^ 

baif  lota  to  hi  Ittf ;  e\  s  /  :r' "'"°  '« 

.,  ,  ^  '^'^  '  '•'"fi  It  IS  scarcely  den  ed  tlnf 

this  conveyance  was  made  tov  the  purpos^e  of  d  feat  !. 

Lydia,  the  wiie  of  Peter,  should  she  succeed  in  esiln  ?^ 

mg  her  alleged  claim  against  him  ''*'^^^''''- 

This  alimony  suit  was  compr<n„ised  in  some  v  av  it 

did  not  appear  how,  and  another  one  had  iZl 

rn^ced  by  Ly.Ua  before  the  time  of  th^ioT'l^f 

the  cointyancf  whirl,  i.,  „ow  soii.dit  In  V„.  .        '","  "' 

In  Ootobe,,  1«7«.  t,„«  two  h    f  I'v    ;::C^ 

fte  .o„th  h,df  of  u  „„„„,„.  two^th?  t:';  „  n 

wh,oh  ,.  now  .n  ,„estion.    Sou,,  t.u.e  a.lor  thi":„„d 
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Travis 

T. 

Bell, 


as  the  evidence  shews,  about  one  year  before  the  trans- 
action sought  to  be  impeached,  Bell  ottered  Peter  $2,000 
for  this  half  Lot  if  he  would  make  him  a  clear  title,  and 
Bell  does  not  now  say  that  the  land  was  not  worth 
$2,000  to  him,  if  free  from  all  incumbrances  and  defects 
of  title. 

The  other  fifty  acres,  the  south  half  of  lot  one,  has 
been   conveyed   to   Sarah    Collis,  a   daughter  of  the 
plaintiff,  and  nothing  more  need  be  said  about  it  here. 
This  conveyance  bears   date  the  first  day  of  April, 
1880.     The  conveyance  in  question  here,  bears  date 
the  16th    day  of  March,   1880,  and  the  plaintiff  by 
his  bill  alleges  that  he  was  then  the  owner  of  the  land 
in  fee  simple.     It  appears  that  Feter  was,  as  also  was 
the  plaintiff,  very  desirous  that  a  final  settlement  should 
be   efi'ected    with   Lydia,  Peters   wife.       Before    the 
transaction  in  question,  Peter  went  to  the  defendant 
Bell,  and  told  him  that  his  father  was  willinf  to  sell 
this  land,  and  that  he,  Bell,  had  a  chance  of  buying  it. 
.ludgment.  jjg  ^j^jj  j^jg  father  was  tired  of  contending  with  Lydia. 
Bell  asked  him  the  price,  and  he  said  his  father  and  he 
had  been  talking  it  over,  and  that  Bell  could  have  it 
for  $1,200,  and  do  the  best  he  could  with  Lydia.     At 
the  suggestion  of  Peter,  Bell  went  to  see,  and  did  see 
the  plaintiff  at  the  house  of  the  defendant  Shaw,  wha 
is  the  plaintiff's  son-in-law.     The  plaintiff  and  his  wife  • 
spoke  of  the  law  suit,  saying  to  Bell,  "  You  can  do 
better  with  her  (meaning  Lydia),  than  any  one  else." 

This  offer  was  accepted  by  the  defendant  Bell,  and 
he  was  requested  by  the  plaintiff  and  his  wife  to  settle 
with  Lydia,  as  to  the  whole  of  the  farm  (both  half 
lots),  if  he  could,  and  they  would  do  what  was  fair. 

On  the  27th  day  of  January,  1879,  the  plaintiff  had 
made  a  lease  of  the  farm  to  one  Dohold,  for  a  term  of 
five  years  from  the  1st  of  April  in  the  same  year,  and 
the  sale  to  the  defendant  Bell  was  subject  to  this  lease, 
the  plaintiff"  to  receive  the  rent  during  the  term,  but 
the  interest  upon  a  portion  of  that  part  of  the  purchase 
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money  that  was  secured  by  mortgage,  was  not  to  begin 
to  run  till  about  the  time  of  the  expiration  of  t^e 
lease.     On  the  24th  March.  1880..  ^.^Z  procured  a  con 
veyanceand  release  from  Zy.^.a  of  allLr  "hts  and 

sum  of  SoOO,  and  on  the  27th  of  the  same  month  he 
executed  a  mortgage  for  $900  of  the  purchase  mone; 
n  favour  of  Enoch  Shaw,  a  son-in-law  of  the  pkinUff 
and  was  allowed  $200  of  the  $500  that  he  had  paid 
Lyd^a,  beca.se  he  had  succeeded  in  getting  from  her  a 
release  in  respect  of  the  other  half  Tot,  as  well  as  this 
one,  so  that  the  price  of  this  half  lot  wa's  really  $  ,0  ' 
but  the  place  was  subject  to  the  Lobold  lease  and  it 

fntlsT  '^^P^^V*°  -«  t^-t  the  small  allowC 
.  interest  upon  certain  instalments  of  the  mort^al 
money  that  may  be  unpaid  after  a  certain  timT  an  S 
nearly  equal  to  the  use  of  the  place  for  the  un;x  Jred 
period  of  he  lease,  to  say  nothing  as  to  the  incon 
iZTn  .''t°  '  '^"^°^  ^"  the^occupancy  o  C 
to  enW  LT  '  "t  .!'^  '^'''  ^^  ^'''''   --ted  -.^.. 

upon  It  ^  '"'^  '^"^  ^^^^h  ^^"tted 

The  plaintiff  made  another  will  bearing  date  the  27th 
of  January,  1879,  whereby  he  devised  ttse  two  half 
lots  0  Peter,  the  legal  effect  of  which,  as  a  mltter  Jf 
construction,  would  appear  to  be  to  give  S  an 

Such  is  an  outline,  though  a  brief  one,  of  the  dealing 

sought  to  be  impeached.  So  far  as  the  charge  of  fraud 
misrepresentation,  or  importunity,  contained  in  the  WU 
are  concerned,  I  have  no  hesitation  in  saying  that  thev 
are  entirely  unsupported  by  evidence.  TL^re^tin  ^^ 
my  opinion,  wholly  unproved.  ' 

Tl:.e  evidence  of  several  witnesses  was  given  for  th*. 

the  plaintiff  s  mmd  was  impaired  an'^  th-t  h - 

20~VOL.  XXIX  GR.  '       "  ""^  "' 
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1881.     weak  intellect  and  liable  to  be  imposed  upon,  as  alleged 
in  the  bill. 

1  am  of  the  opinion  that  the  proof  of  the  case  for  the 
plaintiff  failed.  If  the  plaintiff's  evidence  on  this 
subject  were  left  standing  alone,  I  think  the  most  that 
it  would  shew,  even  if  the  fullest  credence  wore  given 
to  all  the  witnesses,  would  be,  that  the  plaintiff  was 
old,  that  he  had  been  injured,  more  or  less,  or  had  com- 
plained of  having  been  injured,  more  or  less,  at  the  time 
of  a  fire,  by  which  his  house  had  been  burned  ;  that  he 
was  sometimes  physically  sick,  and  at  these  times, 
owing  to  infirmities  of  the  body,  he  had  "spells"  at  which 
witnesses  thought  his  mind  was  not  so  clear  as  usual ; 
but  neither  the  evidence  of  this,  nor  the  evidence 
directed  to  facts — that  is  to  say,  what  the  plaintiff  had 
said  or  done,  or  left  unsaid  or  undone,  as  shewing  an 
infirmity  of  mind — was  such,  in  my  judgment,  as  to 
induce  any  Court  to  act  upon  it,  and,  besides  it  was  not 
even  attempted  to  be  shewn  that  the  transaction  sought 
Judgment,  ^q  j^g  impugned,  took  place  during  any  of  these  alleged 
"  spells." 

For  the  defence  is  the  evidence  of  Jacob  Kennedy, 
a  brother-in-law  of  the  plaintiff,  and  on  friendly  terms 
with  him,  a  conveyancer,  the  one  who  drew  the  con- 
veyance and  mortgage  in  this  instance,  who  has  done  a 
good  deal  of  writing  for  the  plaintiff,  probably  all  that 
the  plaintiff  has  had  done  for  many  years,  who  appears 
to  have  drawn  the  will  of  1850,  and  the  other  will 
spoken  of,  who  has  known  the  plaintiff  for  a  long  series 
of  years,  who  appears  to  be  a  man  of  much  intelligence, 
whatever  his  capacity  for  conveyancing  may  be,  and 
from  his  conduct,  one  in  whose  sincerity  the  utmost 
reliance  should  be  placed,  and  from  what  he  says  it 
appears  to  me  impossible  to  conclude  that  the  plaintiff 
was  incapable  of  understanding  or  did  not  understand 
the  transaction  he  was  making,  or  that  he  was  in  any 
degree  imposed  upon  by  the  defendant  Bell,  or  any  one 
else  in  the  transaction.    Then  there  was  the  evidence 
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Trari* 
Bell. 


^ase  I  am  disposed  to  accord  hin  full  credit  and 
ll7  "Z^'^"  ''  '''  '  ^^'"^'  -PO-iWe  to  conilude 
the  ^r  rJ""''''  ""  ^^'^^^  ''  *^«  PJ-"tiff.  I  think 
the  plaintiff  was  anxious  to  save  the  land  for  his  on 
P^.  as  against  Lyrlia,  Peter's  wife.  I  think  it  .va^ 
2 h  this  view  he  took  the  conveyance  back  from  PeZ 
and  wi  h  this  view  also  that  he  proposed  to  mTke    he 

S:a;"L^';n'^"* ''''  inhis"::^: 

ZV7  \    Thenextdaylsawtheoldman.    He  ^aid 

anything     He  was  tired  of  contending  with  her      Hp 

tdd  me  that  they  had  concluded  to  sefl  it.  and  he  sa!d 

You  can  do  better  with  her  than  we  can     You^eta 

settlement  of  the  whole,  and  we  Will  do  Sr  tth 

Plaintiff  ^b  ^"  V^'""^  '^''  *'^  ^^'^^^"°«  «h«^«  that  the 
plaintiff,  though  a  very  old  man,  was  capable  of  under 
standing  and  did  understand  ih.  +.0        !• 
he  was  not  imnn«n ,    '^^''*^°^,  ^he  transaction,  and  that  Ju<ig»«.t. 

ihJTu  ^  Tl  "P''"  ^*^  ^"  =  ^^d  I  am  of  the  opinion 
that  the  defendant  Bell  gave  a  consideration  which  was 
about  the  full  value  of  the  land.  There  walnot  anv 
mdependent  evidence  to  shew  what  the  value  of  thi 

th:  tw^ot  ''?'"^'  r  ''  '""^^  ''  borne  in  mnd 
S2  OOofnJ  .  f^'  °"^'^  ^'^"^^  ^^  <^^°"ght  it  worth 
$2,000  to  him.  abutting,  as  it  did,  upon  lands  tint  h. 
already  owned  and  occupied.  It  is  very  probabl  tha 
no  other  person  could  be  found  willing  to  give  $2  (^0 
for  It  and  this  offer  of  Bell  was  for  it  withirunoues 

t  the  plaintiff  were  m  a  position  upon  the  pleadings 
to  urge  inadequacy  of  c.rsv^eration.  I  do  not  think  Z 
he  ought  to  succeed  r-pon  tha  evidence 

Counsel  for  the  pkdrttiff  sought  to  urge  that  the 
parties  were  not  upo  >   equal  tei-ms,  and  t^o  b  W  the 

cut  alJ  that  was  m  mv  orin bn  satiof^of-^rV-  -         5  • 
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this  respect  was  that  one  was  old  and  the  other  young, 
or  at  all  events  not  so  old. 

I  have  examined  with  care  the  authorities  referred 
to  by  counsel,  and  many  others,  including  Lavin  v. 
Lavin  (a),  Irwin  v.  Young  (b),  Longmate  v.  Ledger  (c), 
and  I  fail  to  see  any  ground  upon  which  the  plaintiff 
should  succeed.  I  think  it  quite  clear  that  he  cannot 
succeed  upon  the  grounds  stated  in  his  bill,  and  I 
think  the  bill  should  be  dismissed,  with  costs ;  and  I 
think  the  plaintift'  should  be  ordered  to  pay  the  costs 
of  the  defendant  Shaw,  as  well  as  of  the  other  defendant. 
Judgment.  Mr.  Blake,  for  the  defendant  Bell,  asked  that  he 
might  be  at  liberty  to  deduct  his  costs  from  the  mort- 
gage money,  alleging  that  the  evidence  shewed  that 
the  next  friend  of  the  plaintiff  had  not  any  property. 
I  think  an  order  to  this  effect  may  go,  unless  the 
plaintiff  or  his  next  friend  pay  Bell's  costs  within  a 
reasonable  time,  say,  one  month. 


(a)  27  Gr.  567. 

(c)  2  Giff.  at  p.  163. 


(ft)  28  Gr.  fill, 
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Livingston  v.  Wood.  ' — 

Judgment,  amending  decree  to  confonn  to-Costs. 
^C^lfr'nT  '"  ''T"'f "*  ''  ■*  '^""'1  ^'^  '^-'"-^l  to  have  been 

rex  £/=^:^s::  ='■:-•?  r  rr 

op.„.on  that  the  judgment  was  directed  solely  thetct  th  t'the 
bond  was  assigned  as  a  security  only,  and  that  the  lit MtVas 
to  the  credits  was  a  ground  for  so  holding,  and  was  nTt  a  sut^ 

cau.d  by  the  decree  not  having  been  properly  draw^t  Jhe'S 

This  was  a  motion  on  petition  to  strike  out  of  the 
decree  drawn  up  in  this  cause  a  declaration  therein 
that  the  plaintiff  was  entitled  to  certain  credits,  which 
are  set  out  in  the  judgment. 

.f  Ji'  ?"?,"'"'  '""""^^'^  ^"  '^'  «"^^  ^'^  sufficently 
stated  in  the  report  of  the  case,  ante  volume  xxvii 

page  i,7D,  and  m  the  judgment  on  the  present  motion.' 
Mr.  G^vyn  and  Mr.  ffoyles,  for  the  motion. 
Mr.  W.  Cassels,  contra. 

Ferguson,  J.-Thi.  is  a  petition  presented  by  these.  .„, 
defendant,  praying  that  the  decree  herein  may  be  ^ 
amended  as  to  be  comformable  with  the  judgment;  that 
the  value  ot  a  certain  piano,  the  amount  ^f  a  certain 
note,  called  in  the  proceedings  the  Copdand  note  and 

VTnn         ?  ^''"^  ^^'  ^"^""^^  «^  "°e  of  two  drafts  '""^"'■ 
of  SoOO   each  mentioned  in  the  proceedings,  may  be 
excepted  from  the  credits  which  are  by  the  decrel 
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Wood. 


Judgment 


declared  to  be  due  to  the  plaintiff  in  respect  of  the 
bond,  which  appears  to  have  been  the  subject  of  con- 
tention and  that,  if  necessary,  it  may  be  referred  back 
to  the  Master  to  take  the  accounts  upon  the  footing  of 
the  decree  as  amended;  with  a  prayer  for  general  relief . 
The  clause  in  the  decree  to  which  objection  is  now 
made,  is  in  these  words :  "  And  this  Court  doth  declare 
that  the  plaintiff  is  entitled  to  credit  upon  the  said 
advances  in  respect  of  the  payments  made  by  him  and 
set  out  in  the  fourth  paragraph  of  the  bill  of  complaint, 
and  doth  decree  the  same  accordingly." 

The  suit  seems  to  have  been  to  compel  the  defen- 
dant  to  re-assign  and  re-deliver  this  bond  to  the  plain- 
tiff, it  being  contended  by  the  plaintiff  that  the  bond 
had  been  assigned  to  the  defendant  as  a  security  only 
and  the  defendant  contending  that  the  transaction  was' 
one  of  sale  with  the  right  of  re-purchase.     There  were 
other  contentions,  but  these  were  the  principal  ones 
and  the  ones  that  are,  I  think,  necessary  to  refer  to 
here.     The  fourth  paragraph  of  the  bill  of  complaint 
m  effect,  states  that  these  three  items :  the  piano  (at 
$350),  the  Gopeland  note  ($888),  and  the  draft  for  $500, 
above  mentioned,  were  given  to  and  received  by  the 
defendant  upon  the  transaction  now  in  question. 

I3y  the  decree  it  was  referred  to  the  Master  to  take 
the  accounts,  and  the  Master  (who  made  his  report  on 
the  27th  day  of  May  kst)  in  taking  the  accounts  held 
that  he  was  bound,  by  the  declaration  in  the  decree 
and  accordingly  allowed  these  three  items  to  the 
plaintiff. 

There  has  been  an  appeal  from  the  judgment  to  the 
Court  of  Appeal;  and  1  have  been  favoured  with  a 
perusal  of  the  appeal  book  and  copies  of  the  judgments 
of  the  learned  Judges  of  that  Court.  The  Court  of 
Appeal  affirmed  the  judgment  of  this  Court  and  dis- 
missed the  appeal.  The  second  reason  for  the  appeal 
is  framed  upon  the  defendant's  complaint  in  regard  to 
these  three  items;  but  it  must  have  been  treated  as 
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one  of  the  reasons  whv  a«  ■  j 

should  bo  reve..ed  and!  ,      1^^™'"*  "^  '^''  ^°"'^    »«81. 

the  accounts  Is  si  t   /^  "'    f '"^^  ""^  '"^^^'-^^'^^  to  W- 

Judges  of  t hat  Coar;  !     '^f  ^"^^■'"^'^ts  of  the  learned  ''''T''' 
tL  1  '^  ^""^  •'''^°"t  on  the  subiect  «''*^ 

ihe  decree  tsef  does  nnf  nr,..       x    /       ^J^^"^" 

the  Court  of  Appeal  I  ^"""'''^''''^''''^^'^'0'^ 
appeal  book.  whzT tnta' n  in'.P '"  '^""^  '"  ^'^^ 
usual  reference  to  thTvT  "'  '''^''^'  ^^^^  the 

be  found  in  he  epo;'  ofT  r'  "'^"  ^^  ^«  *- 
according  to  theHZ^f  ^''J'T  ^''^'  ^^'^^^^^ 
Pect  to^find  the  decL'Vn  ,h  ^^'  '"'  "°"^^  -' 
r^^ference  is.     There  does  no!  ^'^^    ^^^^'^    ^^^^ 

adjudication  in  tl  ^,^7  /'i""  T  '^^^  '^^^^  ^^^ 
declaration  in  the  le^ree  L l^'^r  T''''''''  ''''' 
The  contention  there  see  ns  to  '^^^""'  '""'''''  '^^  ^^• 
or  not  the  plaintiff  sho'irb  "  "'  *"  ^^^^^«^ 

tion  that  tL:ii  ri'tTrr'^'  ^>  '^^  ^°^^^"- 

sale,  with  the  right  of  repuTcLse   I  do'^r  ^'  ''''  "^'  " 
anything  occuriPrl  U.  .  ^    ™-  ■*  do  not  perceive  that 

-ending  m"  ^  ^    "Cr'  ''"^  "°"'  '"« 
thought  proper  that  tl,l    .      , ,  f        P"'"'""'  ^^  ■'  is  •"'""•■'• 
-o„U,  hu'tl .    he  apl  t  -'""""^"-at  there 

be4  the^xr,  rf  :h':r  ti™:^  ^^  "--f '  °" 

and,  no  doubt,  such  would  ha"  be  „  ^r'  """  ^'^'^' 
but  for  hi.,  elevation  to  the  ^uZ^'''  "^^^ 

oner;eC,-rtr-f^,V^''rffidavit„f 

states  that  the  p  tJ  „n     d  ^    f '"™''  *^  P"'"'""'^       ' 
declaration  .^tttretn  ""'""''»  *-«■-' of  this 

taken  in  the  MasterCffice  '  IT"?  ""°  ''""■»' 
not  having  the  decre  p^;;'  l:;*;;"! '°-™"" '- 
the  petitioner's  present  vLv,  The  1'  l""™'''''"*  '° 
by  the  affidavit  of  the  pWiff  ,  Pf  °"  "  "PP'**'^ 
the  dealings  between  the'X  :f  "hi '^"':  "™  °^ 
whatt.,  place  during  th^e  pr/din'^Throfthat 
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I  conceive  to  be  the  precise  points  now  to  be  considered. 
It  has  not  been  urgo-l  before  mo  that  the  (  ikinrr  of 
the  accounts  by  the  Master,  or  the  making  of" his 
report,  m  any  way  prevents  the  amendment  of  the 
decree,  if  otherwise  it  should  be  amended. 

I  am  of  the  opinion  th  it  there  is  power  to  amend 
the  decree  if  it  is  not  in  accordance  with  the  judgment 
that  is  to  say,  if  it  is  not  the  decree  real  I  v  pronounced 
by  the  Court,  and  I  thit.k  that  the  question  to  be 
determined  is,  whci.ier  or  not  the  judgment,  as  I  find 
It  reported,  authorized  the  ins.n-tion  in  the  decree  of 
the  declaration  that  is  now  (    .uplained  o<" 

The  learned  Chief  Justice  says  in  the  outset:    "The 
question  in  this  case  is  whether  the  assignment  made 
by  the  plaintiff  to  tlie  defemlant,  dated    27th   May 
1872,  was  a  security  for  money,  or  a  sale  with  a  ri-dit 
of  repurchase."     Shewing  clearly,  I  think,  that  it  wa.s 
assumed  by  him  that  he  had  but  the  one  question  to 
decide.     He  then  deals  with  the  instruments  consti- 
tuting the  ex, cr.ict  between  the  parties,  and  apparently 
arrives  at  a  -oaclusion  favorable  to  the  plaintiH  s  con- 
tention 8-  iMx  m  the  construction  of  these  instruments 
IS  concernccL     lie  then  says :   "  I  have  been  referred  to 
the  accounts  and  correspondence  between  the  parties, 
and  to  their  business  paper.     Some  of  the  latter  is 
material."      Now,    one    inquires,    material    in  what 
respect  ?    The  answer  is,  material  in  the  consideration 
of  the  question  which  he  is  about  to  determine,  which 
is  the  question  before  mentioned,     The  learned  Chief 
Justice  then  proceeds  with  the  consideration  of  their 
business  paper  to  which  he  had  been  referred,  mani- 
festly with  the  view  to  seeing  whether  jr  not  this  and 
the  evidence  given  with  respect  to  it,  would  vary  the 
conclusion  at  which  he  had  apparently  arrived  upon  the 
construction  of  the  instruments  of  contract  alone,  and 
for  no  other  purpose,  I  think.     His  Lordship,  in  conclu- 
sion, says :  "  I  think  the  plaintiff  entitled  to  succeed 
upon  both  grounds— upon  the  instruments  taken  to- 
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getl^er  hoing  properly  construe!  as  securiticH  for  a  loan 
oUnoney  and  upon  the  dealings  between  the.n  to  which 
I  liuvo  adveitefl."  *viiicn 

The  meaning  of  this,  I  thir  k,  is  plain    nn,|   if  ;„ 
...the  plaintiff  i.  .ntitle.l  to  sla.  J       per  1  .n 
quest.on,  because  upon  the  true  construction        the 

«Klcrat.on  .f  the  business  pa;,  n-.  to  which  his  lordship 
had  boen  referred,  and  which  be  thought  nu,  and 

o  the  dealings  between  the  parties',,  whi  ,e  h^ 
adverte  shewed  the  same  result,  o,  at  least,  m  nt 
ftiad  to  the  opposite  conclusion. 

In  n,y  opinion  this  judgment  instead  of  determining 
^wo  thm.s,as  contnded  for  by  the  plaintiff,  decide! 
but  th.  ..  question,  placing  the  decision  upon  .^ 
grounds,  i-he  judgment  then  savs,  "  the  d  .^0"  v^ll 
be  with  costs,  r  suppose  an  account  will  be  ne  e 
sary,  ami  here  it  end  ,.  The  declaration  in  the  decree 
whic  the  petitioner  now  complains  of  is  I  Zl 
unauthor^ed  by  the  judgment,  and  should  not  at' 
been  inserted  in  che  docee;  and  I  do  not  see.  nor  hav 
I  been  shewn  during  the  argument,  any  reason  that  I 

mk  sutficient     .  depriving  the  petitio'Ler  of  the  n^h 
of  having  the  d.cr.e  amended  upon  proper  terms    Thl 
decree  will  theref.  ■  be  amendLl  i.^  a!    rd lee  J  h 
he  prayer  of   the  petition,  and  the  case  referrec  back 
to  the  Master,  unless  the  parties  can  agree  and  the 
petitioner  will  pay  to  the  plaintiff  the  Cs  of  thi 
application  and  all  the  a.lditional  costs  incurred,  o    to 
be  incurred  in  the  Master's  office  above  the  amount    f 
he  costs  that  would  have  been  incurred  therein   had 
the  decree  been  properly  framed  in  the  first  instance 
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Keefer  V.  McKay. 

Will,  cmmtruction  of— Vented  estate-  Trustee  for  sale-  Partition. 

A  will  contained  a  devise  iii  trust  for  the  support  and  maintenance 
of  the  testator's  widow  during  her  life  or  widowhood,  with  a 
direction  that  she  should  have  the  full  right  to  possess,  occupy, 
and  direct  the  management  of  the  property  ;  and  at  her  death  or 
second  marriage,  "my  s:;n  Thomas,  if  he  be  then  living,  shall 
have  and  take  lot  one,  which  I  hereby  devise  to  him."  Thomas 
died  before  his  mother. 

Held,  that  he  took  a  vested  remainder  in  lot  one. 

The  will  further  contained  a  devise  of  lots  two,  &c.,  to  the  testator's 
sons,  Alexander,  John,  Charles,  and  Thomas,  their  heirs  and 
assigns,  as  tenants  in  common,  and  a  diiection  that  tlio  same 
should  take  effect  from  and  after  the  death  or  second  marriage  of 
the  testator's  widow.  There  was  a  proviso  that  if  any  child  died 
without  issue  before  coming  into  possession  of  his  share,  tlie  same 
should  go  to  the  survivors.  An  indenture  was  executed  between 
the  parties,  conveying  all  the  estate,  &c.,  of  those  interested  to 
Alexander,  John,  Charles,  and  Thomas,  after  the  execution  of 
which  Alexander  and  Charles  died.  An  Act  of  Parliament  'was 
subse(iuently  passed  confirming  this  indenture,  and  declaring  that 
it  should  take  effect  from  its  date,  and  not  be  affected  by  the  sul)- 
sequent  death  of  any  of  the  testator's  children  ;  and  it  loi-firmed 
the  estate  in  John  and  Thomas  as  tenants  in  common  subject  to 
the  life  estate  of  their  motiier  ;  with  the  right  of  survivorship 
between  them  in  case  of  one  dying  before  the  other  without  issue, 
before  the  death  or  marriage  of  their  mother.  After  this,  and  in 
his  motlier's  lifetime,  T'homas  died,  having,  however,  survived  his 
brother  John,  who  died  without  issue. 

Held,  that  Thomas  took  a  vested  remainder  in  fee  expectant  upon 
the  determination  of  his  mother's  life  estal,. 

The  residue  of  the  estate  was  directed  to  be  converted,  and  to  be  at 
the  disposal  of  the  widow  for  her  life,  while  she  remained  un- 
married, and  thereafter  to  the  children.  This  was  subject  to  the 
above  proviso  as  to  coming  into  possession. 

Held,  that  the  children  took  vested  interests  in  the  fund,  subject  to 

■  be  divested  on  the  happening  of  the  contingency  mentioned. 

The  plaintiff,  being  a  trustee  for  sale,  was  held  not  to  be  in  a  position 
to  ask  for  partition. 

This  was  a  suit  by  Thomas  C.  Keefer  to  obtain  the 
construction  of  the  will  of  the  late  Hon.  Thovias 
McKay,  and  also  of  an  Act  of  the  Legislature  of  the 
Province  of  Canada,  passed  in  the  year  1861,  for  the 


CHANCERY  BEPORTS. 

the  said  wiil.    ^  "'""^  P"''^^"^  ^"*--^ted   under 

The  will  ,,,  ^,^  ^^^  ^^  p^^^.^^^^^ 

and  the  survivors  and  survivoT^f  h  ^  ^^c A  ay  and  Thom.s  McKay, 
of  this  my  last  will  and  tes  ament  td  ,rV'T"*"'  ^"'^  ™''°™ 
be  and  act  as  such  beyon.l  tirpcn'ofav"-' ";""""  ^''*''"  *° 
decease,  and  until  the  ent-'re  and  Trt  .  ^'"'  •''"''  "^  ''^^  ''^''''-  "y 
Provided  always,  that  in  the  ev  „t  o'  l's"-?*"T  ''  *''^  "^  "'»  = 
I  w,ll  and  direct  that  then  and  fro^  L^J^Jl"  T'^"'^  '^S'*'"' 
""ch  executrix,  or  in  any  wly  to  ^2^°^^^^ 
execution  of  tins  my  will  or  IL  J!  "'  '"*^™«'l'"e  with  the 

entirely  divested  of  all  i.s L  etfeTr'"'"*  °'  '^'  ''''''•  -'^  ^e 
-y  will.  And  I  further  Sand  dt'tS^  "^^^  '''  "^^  ^'•^^ 
executrix  and  executors,  or  any  of  til  t  .T'l""''  "'  ^"^  ^'^''^ 
the.,  shall  not  be  executors  of'thL^y  ^^f"'    *''  '"*  "'^•^■'''  °^ 

exrrs:^S::ti?:^t--«^^^ 

lands,  tenements  a.:d  heldlrrtriT''"  "''''''''  ^'"'  ^^-*«' 
situate,  and  all  interest  in  the  ^me'of^t  uT\  '"'^  ^''^resoever 
and  to  which  I  shall  be  in  a  rCe„l!  "t  '  T  ''''  P"«l. 
in  trust  for  the  several  uses  La7  ^  ^*  ^^^  """^  «^  ™y  death, 

declared,  an.l  to  be  by  then  '  hSdTnT  ''Tf'"'  '"^"*-"-'  -^ 
hereinafter  „^..oncd  Ll  ^otlSliSlri'"^^"-'^  "^  ^ 

^eus.7^:;^:n2::trt^r^;^n 

-U  or  .onun.ent.  which  X  Uy  ^--  ^T^i^rS  ll 
will  and  direct'o  be  pail  and  saU  fTr    f  ?"*^S--.  -"  which  I 

^"?wr?r^  i.y  b?:ftr;^;;Ce.  -^  '-'--^  --  - 

tnat  ca^^tr  ^r  L:;;;^!:^^^  -r^^-^  -.  the.  and  . 
so  long  as  she  shall  live,  and  rlain  1  f ""'"  ''  "'^  «-''  -'^^ 
of  my  children  so  long  a  they  s  alT"  "^  T  7  ""'^  ""'°'^''"^''.  '^"d 
">y  said  wife,  their  motl  er  Id  "t  1'  ''^  ""'  ""'^  ^^™*-  ^ith 
life  respectively.     And  l^ml  ?!u  ''P""""*^  establishment  in 

Bhe  shall  live  and  con^ue  1  ;:^o:i*  T  "^,"''  "'^'^  «"  ^""S- 
right  to  possess,  occupy,  and  di'etThr.         ""'  ''''^'  '"^^  ^'^^  '"" 

Perty.  and  every  part'^LereotlftTX^^^^^ 

"^  rents,  iooUc3  and  piollts. 
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1881.'  interest  and  dividends  thereof  'or  the  purposes  aforesaid,  and  that 
-«.•  my  said  executors  in  all  things  relating  thereto  shall  be  guided  by 
her  directions  and  commands,  and  in  the  event  of  my  said  wife 
marrying  again  after  my  decease,  then  for  the  payment  of  her  yearly 
and  every  year  during  the  remainder  of  her  natural  life  by  my  said 
executors  out  of  the  rents,  issues  and  profits,  interest  und  dividei'da 
of  my  said  propert:',  of  the  sum  of  five  hn-idred  pounds  annually, 
which  in  that  event  I  hereby  be(jueath  to  her  as  an  annuity,  charge- 
able on  my  said  property  and  estate,  and  payable  as  aforesaid,  and  in 
lieu  of  all  dower  out  of  my  estate. 

Fourthly— In  trust  also  that  at  the  death  or  second  marriage  of  my 
said  wife,  should  suoh  happen,  my  son  T/wmas,  if  he  be  then  living, 
shall  have  and  take  lot  number  one,  in  the  front  concession  on  the 
Ottawa,  of  the  township  of  Gloucester,  in  the  county  of  Carlcton, 
and  province  of  Canada,  containing  two  hundred  acres,  more  or  less 
(see  deed  from  Francis  Sarague),  which  I  hereby  devise  to  him, 
his  heirs  and  assigns,  to  and  for  his  and  their  own  use  for  ever.  And 
that  my  sons  Alexander,  John,  Charles,  and  Thomas  aforesaid,  shall 
have  and  take  all  my  other  real  estate  in  the  township  of  Gloucester, 
namely,  lots  number  two,  three,  four,  and  five,  in  the  said  front  con- 
cession of  said  township  (see  deeds  from  Henry  Altinro,  Oideon  Olm- 
stead,  and  Clements  Bradley ;  also  deed  from  goveniment  of  lot 
number  two),  with  all  mills,  houses,  and  buildings  thereon  erected. 
Also  ten  acres  of  land  in  the  city  of  Ottawa,  in  said  county,  being  a 
part  of  lot  letter  "O,"  in  said  city  (except  the  part  sold  to  John 
McKiunon,  Esquire),  with  all  mills,  houses,  and  buildings  thereon 
erected.  Also  Green  Island,  near  the  mouth  of  the  Rideau  Rive- 
said  county,  rtith  all  mills,  houses,  and  buildings  thereon  erecte(\ 
which  I  hereby  devise  to  my  said  sons  Alexander,  John,  Charles,  u^  » 
Thomas,  and  to  their  heirs  and  assigns,  to  and  for  their  own  use,  for 
ever,  as  tenants  in  common,  subject  nevertheless  to  the  nayment  of 
the  legacies  and  annuities  in  and  by  this  my  will  be((ueathed  and 
made  chargeable  thereon.  And  that  my  daughters  Ann,  Christina, 
Jessie,  and  Elizabeth,  shall  have  and  take  all  my  houses,  lands,  tene- 
ments, and  real  estate,  in  the  City  of  Montreal,  which  I  hereby  devise 
to  my  said  daughters,  their  heirs  and  assigns,  tc  and  for  their  own 
use  for  ever  as  tenants  in  common.  And  1  hereby  will  and  direct 
that  all  the  said  devises  in  this  section  of  my  will  mentioned  and  de- 
vised shall  take  eflfect  upon,  from,  and  after  the  said  death  or  mar- 
riage of  my  said  wife,  and  not  sooner. 

And  all  other  my  lands,  tenements,  houses,  hereditaments,  ai.d  real 
estate  of  what  nature  and  kind  soever  and  wheresoever  situate,  and 
as  well  in  Great  Britain  as  in  Canada,  in  trust  to  be  sold  together  or 
in  separate  parcels,  or  such  part  or  parts  thereof,  and  at  such  time  or 
times,  and  for  such  sum  or  sums  of  money  as  to  my  said  executors 
shall  seem  advisable,  and  the  rents,  issues,  and  profits,  price  and 
proceeds  thereof  to  be  at  the  disposal  of  my  said  wife  so  long  as  she 
shall  live  and  remain  unmarried,  for  the  support  of  herself  and  my 
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W  Hi,  nv  ;il    .  '"  '"•'  "»""  """"'iH  «d  .tier 

«.  of  ..oh  01  „,  ..,,1  Child™,  „h.  ,  Jl VIX'.  Id tl„: 

would  have  belonged  to  such  child  if  I'  Sg 

And  my  silver  cup  presented  to  me  by  the  late  Lieutenant  CnU.  i 
%  as  a  testimonial  of  his  regard  and  Vciati.::    t^^^^^^^^^^^ 
ormauce  o  the  contract  of  McKay  and  Halj^atk  on  the  Rid  au  CaSa 

and  at  her  death  or  second  marriage  I  give  and  bequeath  thrsame 
to  my  youngest  son  then  living  •  ^^^ 

2^C:;p:iTrrd-^^^^^^^^ 

wife  dy:ng  before  me,  then  and  in  that  case  my  said  proper^v  shaU 
W:sposed  of  at  my  death  in  the  same  manner  i  the  same     he  efn 
before  directed  and  appointed  to  be  disposed  of  at  the   death  or 
econd  marriage  of  my  said  wife,  in  the  event  of  her  surviving  m    s" 
far  as  tlie  same  is  practicable  ®       ' 

jh,  loot  01  .ho  fi„e  p,«„,i.«  i..:!  :^rt  ;;'Lr.  ,r.." 

to  this  second  and  last  sheet,  this  eichth  .U-  nf  «  \     u 
yo. of  ou,  L.M ooe  «.,u.„i cisuLtrd 'J  t^^^^'  "  "" 

(Signed)  Tn.  xMcKav,    [l.  s.j 
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Stat«m<-nt 


Signed,  sealed,  and  published  by  the  above-named  Honorable 
Thoman  McKay,  the  testator,  as  and  for  liis  last  will  and  testament, 
in  the  presence  of  us,  present  at  the  same  time,  who  at  hia  request  in 
his  presence,  and  in  the  presence  of  each  other,  have  subscribed  our 
names  as  witnesses  thereto. 


(Signed)   !    Robert  Lkes, 
**  /    Donald  M.  G 


Donald  M.  Grant. 


An  Act  to  confirm  the  settlement  made  under  the  will  of  the  late 
Honorable  Thomas  McKay,  by  the  devisees  therein  named. 

[Assented  to  18th  May,  1861.] 
Whereas  the  Honorable    Thomas  McKay,  late  of  the  village  of 
New  Edinburgh,   in  the  county  of  Carleton,   in   Upper  Canada, 
heretofore  a  member  of  the  legislative  council  for  this  province, 
died  on  or  about  the  ninth  day  of   October,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  fifty-five,  having  first  made 
and  executed  his  last  will  and  testament  in  writing,  dated  on  or  about 
the  eighth  day  of  September  in  the  year  aforesaid,   whereby  he 
appointed  Ann  Crichton,  his  wife,  and  liis  sons  Alexander  McKay, 
John  McKay,  Charles  McKay,  and  Thomas  McKay,  and  the  survivors 
and  survivor  of  them,  executrix  and  executors  thereof,  until  the  entire 
and  perfect  execution  of  the  same,  and  gave  and  devised  to  hia  said 
executrix  and  executors,  and  the  survivors  and  survivor  of  them,  all 
and  singular  the  moneys,  debts,  goods,  and  chattels,  lands  and  tene- 
ments whatsoever  and  wheresoever  situate,  of  which  he  the  said 
testator  should  die  possessed,  in  trust  for  the  purposes  expressed  in 
the  said  will,  and,  amongst  other  things,  in  trust  that,  at  the  death 
or  second  marriage  of  his  said  wife,  his  said  sons  should  have  and  take 
of  the  real  estate  of  the  said  testator  in  the  township  of  Gloucester, 
in  the  said  county  of  Carleton,  lots  numbers  two,  three,  four,  and 
five,  in  the  front  concession  on  the  Ottawa,  with  all  mills,  buildings, 
and  houses  thereon  erected ;  also  ten  acres  of  land  in  the  city  of 
Ottawa,  being  a  part  of  lot  letter  0  in  the  said  city  (except  the  part 
sold  to  John  McKinnon),  with  all  mills,  houses,  and  buildings  thereon 
erected  ;  also  Green  Island,  near  the  mouth  of  the  Rideau  River,  in 
the  county  of  Carleton,  with  all  mills,  houses,  and  buildings  thereon 
erected,  all  Vt-hich  the  said  testator  devised  to  his  said  sons,  and  their 
heirs  and  assigns,  to  and  for  their  own  use  forever,  as  tenants  in 
common,  subject    nevertheless  to  the  payment  of  the  legacies  and 
annuities  in  and  by  his  said  will  charged  and  chargeable  thereon,  and 
in  trust  that  at  the  same  time  (death  or  marriage  of  the  testator's 
said  wifi)  his  daughters  Ann,  Christina,  Jessie,  and  Elizabeth  should 
have  and  take  all  his  houses,  lands,  tenements,  hereditaments,  and 
real  estate  in  the  city  of  Montreal,  which  he  the  said  testator  did 
thereby  devise  to  his  said  daughters,  their  heirs  and  assigns  for  ever, 
as  tenants  in  common,  the  said  devises  to  take  effect  from  and  after 
the  death  or  marriage  of  the  said  wife  of  the  testator,  and  not  sooner ; 
and  the  raid  testator  by  his  said  will  directed  that,  in  the  event  of 
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any  of  his  said  children  dvim?  withnnf  i<.„„i  •  i    , 

possession  of  his  or  her  sLe  or  ^         '''-  """'^ 

such  intended  devise  unon  Z  T       '"''^*  *"  «'^^  ^«''"=*  *° 

fifty-seven,  and  was  made  betw^nthsnT    T'*,'""'"'^''  ^""^ 
his  wife,   r/:::;?' ^^,^i:'5,f  ^ -^/^^:^V  and  CMstina 

husbands,  being  the  si  ddaulJ'  f^  *°  .^»*''°"-«d  ^y  their  said 

par,  afeerreeiteXai::Srp:  t^t^^^^^^^^^  ^-^  — 

by  reason  of  itq  nnf   k.,,,;      i.  «ecmnng  that  the  same, 

^...»... » r^it'z  r  .f jit;  sr ""  ""'""""^ 

to  pass  the  property  in  the  cifv  Tf  xr    T   ,  V  '  '^*'  '"operative 

to  the  said  Lti:X:aS^XrlZ^^^^^^        ^.f  -"  ^^-ised 
first  and  second  parts  had  a^/.         «  '  '*"^  P*""*'^»  "^  *he 

the  said  will  that':*  might  hTeiawf^^rt'  '^'''r'  ""'''  ^^""^ 
both  in  Upper  and  I  oLr  r      ^         f       according  to  its  words, 

parties  of  the  first  nart  or  ««„  f  ,,  "^*7^'  °"t  that  they,  the  said 
any  of  the  said  L'^a^ghZdyin^^^  ''°"^'  ""*'  '"  ^''^  «-°*  °^ 
of  the  propertydevised  to  thei  ,  S        '/°'°"'«  '"*"  P°«««««°" 

VI  issue  of  such,  if  any.  as  should  havd:d  lea  .  "'/"andt 
confined  to  such  survivors  or  survivor  of  the  said7o,  "  da  iT  . 
the  legal  issue  of  such,  if  any  as  fho„lH  J,,  a  aT  "^  "  ^'"^ 
of  any  claim,  right,  tiUe.  iSre  t  or  L ^d  o'f  t  Z^  •^^"!'  'r 

that  they,  the  said  parti. .  of  the  second  par,  orLy  of  "hem  "  iutld 


167 


■  :'-:'!if  ' 


i        I 


i 


1881. 


CHANCEUV   llEPORTS. 


I 


not  thereafter,  in  the  event  of  any  of  the  said  fonr  sons  dying  before 
coming  into  possession  of  the  property  devised  to  them  as  aforesaid, 
without  leaving  legal  issue,  an<l  leaving  the  said  Ann,  Christina,  Jtonie, 
and  Eiizaljeth,  or  any  of  them,  surviving,  claim  the  share,  or  any  part 
of  the  share,  of  such  son  or  sons  so  dying  without  leaving  legal  issue, 
but  should  and  would  allow  that  such  share  or  shares  should  lie  dis- 
tributed to  and  be  divisible  only  amongst  the  survivors  or  survivor 
of  the  said  four  sous  and  the  legal  issue  of  such,  if  any,  as  shall  have 
died  leaving  issue,  free  of  any  claim,  right,  title,  interiist  or  demand 
of  them,  or  any  of  them,  respectively— it  was  by  the  same  agreement 
or  indenture  witnessed  that,  for  the  conaiderations  therein  expressed, 
the  said  parties  ilid  thereby  grant,  bargain,  sell,  assign  and  set  over 
unto  the  said  Ann  McKinnun,  VhrMna  McKay,  Elizabeth  Ketfer,  and 
Jessie  Clark,  authorized  by  their  said  husbands  and  accepting  thereof, 
their  heirs  and  assigns  for  ever,  all  the  estate,  right,  title,  interest 
and  trust,  claim  and  demand  wliatsoever,  both  at  law  and  in  eijuity, 
of  them  the  said  parties  of  the  first  part,  and  each  of  them,  their  and 
each  of  their  heirs  or  assigns,  of,  in    and  to  all  the  houses,  lands, 
tenements,  and  real  estate  of  the  said  Thomas  McKay,  in  the  city  of 
Montreal  aforesaid  ;  To  hold  the  same  to  them,  their  heirs  and  assign* 
for  ever,  as  tenants  in  common,  so  that  neither  the  said  parties  of  the 
first  part,  or  any  of  them,  their  or  any  ot  their  heirs  or  assigns,  or 
»ny  person  or  persons  in  trust  for  them  or  any  of  them,  should  or 
would,  could  or  might,  by  any  ways  or  means  whatsoever,  thereafter 
StetouieDt.  have,  claim,  challenge  or  demand  any  right,  title,  or  interest  of,  in, 
to  or  out  of  the  same  houses,  lands,  tenements  and  real  estate  in  the 
city  of  Montreal  aforesaid,  or  any  of  them,  or  any  part  thereof,  but 
that  they,  the  said  parties  thereto  of  the  first  part,  and  each  and  every 
of  them,  their  and  each  of  their  heirs  and  every  of  them,  from  all 
estate,  right,  title,  interest,  property,  claim  and  dema-  .d  of,  in,  to,  or 
out  of  the  same  houses,  lands,  tenements,  and  real  estate,  in  the  city 
of  Montreal  aforesaid,  or  any  of  them,  or  any  part  thereof,  should  be 
forever  debarred  ;  and  by  the  same  agreement  or  indenture,  it  wa» 
further  witnessed  that,  for  the  consideration  therein  mentioned,  the 
said  parties  thereto  of  the  second  part  did  thereby  grant,  bargain, 
sell,  assign,  and  set  over  unto  the  said  parties  of  the  first  part,  their 
heirs  and  assigns  forever,  all  the  estate,  right,  title,  interest,  use, 
trust,  claim,  and  demand  whatsoever,  both  at  law  and  in  equity,  of 
them  the  said  parties  of  the  second  part,  and  each  of  them,  their 
and  each  of  tlieir  heirs  and  assigns,  of,  in  and  to  the  said  lots  two, 
three,  four,  and  five,  in  the  front  concession  of  the  said  township  of 
Gloucester,  on  the  Ottawa,  with  all  mills,  buildings,  and  houses  thereon 
erected,  and  also  ten  acres  of  land  in  the  city  of  Ottawa,  being  a  part 
of  lot  letter  O,  (except  the  part  sold  to  John  McKinnon),  with  the 
mills,  houses,  and  buildings  thereon  erected  ;  also,  Green  Island,  near 
the  mouth  of  the  Eideau  River,  in  the  county  of  Carleton,  and  all 
mills,  houses,  and  buildings  thereon  erected,  to  hold  the' same  to 
them,  their  heirs  and  assigns,  as  tenants  in  common,  so  that  neither 
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means  whatsoever  un.Inr  fl,  •  '«^'*'  ''^  ""^  ^^X*  or 

thereafter  have  d  ^  cha       ^""T"  "V'"  "'''^  "'"  "«•  ""'---«■ 
of.  in.  to,  or  oJtt    U.es'      L"   T'*^^ 

tenements,  hered  tal  t     1 1 1""  '  ''"'''  """^'  '^"''^''"«"' 

thereof,  b^t  that  th";  th       ^^^^^^^^     ".'i  "^  "^  ""^'"'  ^  -X  P«rt 
and  each  and  every  of    ho^  T  •  ^  V'"""*"  °^  *'*"  «^'"""'  1"*^. 

of  them,  from  ^J'estatlht'Titl      T'"'  *^- '-'""-l  --; 
.       demand  ^f.  i„,  to  or  out  of't£  ^        ''  .'"'"n'*'  '"■''P*-^'-*^'  ^''''»'  »'>d 

heredita.„;„t;;::.;  7em  ^;o?:  tt'tt:'  '""*""«^'  *^"'^'"'^"*«' 

Hhould  befor  ever  debarred-  which  Ji"  ""^  P'""'  *''''"'-^"^' 
duly  executed,  signed,  raled.  and  d  ,  :  ed'b"";,^  "'  'f "'""  ""^ 
and  by  the  said  four  daughters  rth«T  ''^  ""/''^  ?•"•»•««  thereto, 
peace,  and  has  endorsed    herein  *.  ""      '"""  ^"'"'^'^  "*'  ^^^ 

nation  of  the  said  i^::^:::::::^  ::;-::^-^-z  r  t' 

since  the  execution  nf  tV,A   =„j  "='l""-eu  oy  law  :  And  whereas 

....«.e,..eCn"cS:;ri;^:;r  dipi:^  r  ^^^j 

never  were  married  :  And  whereas  the  said  j2  ,r  f      f.'  "''* 
McKa,,  the  hM  John  McKinnon  an    1,?  hif    f  ^1    '''•  ^''"""^ 

^/«a6.^A  his  wife,  and  the  said  Thomas  id  r«atl.       f  7"'* 

his  wife,  have,  by  their  petition,  represented  thaUht  '^'^^ 

or  indenture  still  is   satisfacto  y  to  them    and  ir^^^ 

Crichton,  the  widow  of  the  said  testator  hal  consent .,  .    .^'^  ^""  «'•»««*• 

thereof,  such  consent  being  endorsed  uD^nthr  "'' P''"^''" 

further,  that  by  reason  of  th'e  .oXtnToitt^i:!  ir:^:^  ^^ 

said  sons  and  daughters  of  the  said  l^t/ Thorn  J  McJclr\         ' 

-rvive  him    before  coming  into  possession  of  ror^flL^^fr 

said  property,  and  leaving  legal  issue,  the  said  agreement  TrZ^  V 

cannot  be  carried  into  effect  an  „=  \    i    T  ^^V^®"^"*  °'  indenture 

authority  of  Parli^ent    Ind  ^  erL'teTati'"^^  *^« 

prayed  for  the  enactments  hereinafter  Zt^Llfht"  ^^^ 
to  grant :  Therefore  Her  Majesty,  by  ^S  tt Scraper 
sent^of  the  Legislative  Council  and  Assembly  of  .anad;  enLtr^; 

1.  The  said  agreement  or  indenture,  dated  the  thirty-first  dav  „f 
July,  in  the  year  of  our  Lord  one  thousand  eight  hundrL  "L 
seven,  shall  have  effect,  according  fn  *»,<.*  •  "  """^^^  '^na  titty- 
thereof,  as  and  from  the^:  d^lf  the  L  ri^T  ^"'i  ?^^"-« 
was,  is.  and  shall  be  good  and  ekctual  to  *^^^  '  f '  "f  ""  ^""^ 
both  at  law  and  in  equity  to  bind  nof  ^  *"  '°*""*^  ^"'^  P"rpo«es, 
their  lawful  issue,bur:rp^r„i"^^^^^^^ 

them  or  any  of  them,  or  either  of  them  so  fhJf      ^        ^'  *""  ""'^^'^ 

Claiming  or  to  claim  by.  iroZTZ:2Tofl7:ft^ZZ 
debarred  from  setting  up  any  claim,  right,  title,  or'^i    ertr;f  t  ^ 
to  the  same  property  mentioned  in  fh-  --id  a-^-,      7         !'     '    ' 
22-VOL.  XXIX  GR.  '  ' "  "^'^*"^'"~- 
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1881.  2,  All  the  legftl  (ind  e(|uitable  estate,  riiutht,  title,  and  interest  of 
the  said  late  Thoinax  McKay,  of,  in,  and  to  the  said  landed  i)roi)erty, 
in  and  by  the  said  indenture  granted  and  confirnie<l  l)y  the  sniil  four 
daughters  and  their  said  husbands  to  the  said  four  sons,  ia  in  the  said 
John  McKau  and  Thniiuis  McKaii  and  their  heirs,  as  tenants  iu 
common,  subject,  however,  to  the  estate  for  life,  or  during  wi<b)w- 
hood,  of  their  said  mother,  and  with  the  right  of  survivorship  between 
them  in  case  one  dies  before  the  otlier,  without  legal  issue,  before  the 
death  or  marriage  of  their  said  mother. 

3.  All  the  legal  and  equitable  estate,  right,  title,  and  interest  of 
the  said  late  Thomas  McKay,  of,  in,  and  to  the  said  landed  property 
in  the  city  of  Montreal,  is  in  the  said  Ann  MrKinnun,  ChrUlhia 
McKay,  Elizabeth  Kceftr  and  Jeme.  Clark,  and  their  heirs,  as  tenants 
in  common,  subject,  however,  to  the  estate  for  life  or  widowhood  of 
their  said  mother,  and  with  the  right  of  survivorship  between  them 
in  case  any  of  them  dies  before  the  other  or  others  of  them  without 
legal  issue,  before  the  death  or  marriage  of  tlieir  said  mother ;  and 
without  prejudice  to  the  rights  of  parties  who  have  already  purchased 
from  the  said  four  daughters. 

4.  The  said  John  McKay  and  Thomas  McKay,  by  and  with  the 
consent  and  approbation  of  their  said  mother,  testiHed  by  some 
writing  under  her  hand  and  seal,  are,  by  this  Act,  empowered  to 
sell,  mortgage,  and  dispose  of  the  whole  or  such  portions  of  the  said 
lands  by  the  said  agreement  or  indenture  conveyed  and  confirmed  to 

flt»tOTjent.  them,  as  to  them  shall  seem  advisable,  and  execute  all  necessary  con- 
veyances thereof  ;  and  the  proceeds  arising  from  such  sale  or  sales, 
mortgage  or  mortgages,  may  from  time  to  time  be  invested  in  the 
permanent  improvement  of  any  part  of  the  said  landed  property 
remaining  unsold,  or  in  such  other  manner  aa  they  may  deem 
advisable. 

5.  The  said  four  daughters,  with  the  consent  and  authority  of  their 
husbands,  and  also  with  the  approbation  and  consent  of  their  said 
mother,  testified  by  some  writing  under  her  hand,  are,  by  this  Act, 
empowered  to  sell,  mortgage,  and  hypothecate  the  whole  or  any  part 
of  the  said  landed  property  of  the  said  testator  situated  in  the  city 
of  Montreal,  which  was,  by  the  said  agreement  or  indenture,  con- 
veyed and  confirmed  to  the  said  four  (?aughters  of  the  said  late 
Thomas  McKay  ;  and  sales  already  effected  and  deeds  passed  with 
auch  authority  and  consent  are  hereby  ratified  and  confirmed. 

6.  This  Act  shall  be  deemed  a  Public  Act. 

Thomas  McKay,  the  son,  died  on  the  11th  of 
November,  18C5,  having  first  made  his  will,  by  which 
he  disposed  of  all  his  real  and  personal  estate.  The 
effect  of  this  will  was  not  doubted  in  any  way ;  the 
only  material  question  being  what  estate  Thomas 
McKay  took  under  the  will  of  his  father. 
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Tl.e  causo  came  on  to  be  heard  before  Ferguson,  J. 

Mr  ti.  //.  Mah-e,  Q.C..  for  the  plaintiff. 

Mr. ./.  HoHkin,  Q.C..  for  the  infant  .lefen.lants 

Theobald  on  Wills    40^  »    j,?? .    t 
■      7V)   Tiu    ./  ;  '     '^'  J"'^"mcm  on  Wills, 

7.  J   701,  e.t.  seq.,  and  cases  therein  referred  to,  were 
cited  by  counsel.  '       ™sept.i2. 

Ferguson,  J.-The  plaintiff,  Thomas C.Ke.fer  is  the 
•survwmg  executor  and  trustee  under  the  last  will  and 
estament  of  the  late  Thomas  McKay,  who  deJed  title 
to  a  large  part  of  his  property  under  ^,e  will  of  hisfl 
the  late  Hon.  Thomas  McKay,  and  by  a  certain  Ac 

24  V,c      eh.   133,  and  entitled:  "An  Act  to  confirrn 
^0  settlement  made  under  the  will  of  the  late  Hon 
Tho^nas  McKay,  by  the  devisees  therein  named." 

these^wo"  wm  '      \  t''  T""'''  ""'''^^  ^^-»'^'  ^^at  ...„«. 
these  two  wills  and  this  Act  of  Parliament  may  be 

interpi-eted,  and  the  rights  and  interests  of  all^^e 
interested  ascertained  and  declared,  and  thata  paSon 
:  of  w^^h  T:  °^  '""T^  ^''---  ^^^^^«.^.  i-^rd" 
reteried  to  in  the  fifteenth  paragraph  of  the  bill  mav 
be  declared  to  be  for  the  benefit  of  the  infant  ciefen 
<Jants,  and  decreed  accordingly 

Qf^^'r  ^^^^''^""^"^  ^^'l^^^^y  died  on  or  about  the 
«th  day  of  September,  in  the  same  year 

Thoma.  McKay,  the  younger,  died  on  or  about  the 

nth  day  of   November.   1865.  and  his  will    bears 

date  the  sixth  day  of  November,  in  the  same  yea" 

The  first  mentioned  will,  and  the  Act  of  Parliament  are 

as  follows  :   [His  Lordship  read  these  documentej 

Ihe  chief  contention  before 
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1881.    the  iiitcmst  in  lot  niiinbor  ono  in  the  front  concesHion 
on  tiio  Ottawa,  of  tim  township  of  (Jh)uceHtt'r,  in  the 
county  of  Caileton,  taken    Uy    ThoimiH   McKay   the 
yourifror,  under  the  will  of  his  fathor,  the  Ilonourabiu 
Thomds  McKai/,  was  a  vested  interest  or  an  intere-t 
contiiijL^ont  upon  liis  surviving'  his  niotlier,  wliieh   ho 
did  not  (U),  as  she  did  not  die  until  tht>  21st  day  of 
August,  A.J).  1879,     By  this  will  the  testator  dovi.sed 
and  becpieathed  to  his  executrix  and  his  executors— 
they  beiny  his  widow  and  his  four  sons— all  his  i-ioperty 
of  every  nature  and  kind,  in  trust  for  the  several  uses 
and   purposes  mentioned   in  the   will.     The  devi.so  of 
this  lot  to  ThoiiuiH  McKay  is  contained  in  the  early 
part  of  the  trust  fourthly  declared  and  set  forth  in  this 
will,  and  in  these  words,  "  Fourthly  :  In  trust  also  that 
at  the  death  or  second  marriage  of  my  said  wife,  should 
such  happen,  my  son  Thomas,  if  he  be  then  llvlmj,  shall 
have  and  take  lot  number  one,  in  the  front  concession 
on  the  Ottawa,  of  the  township  of  Gloucester,  in  the 
Judgment,  county  of  Carleton,  and  province  of  Canada,  containing 
two  hundred  acres,  moie  or  less,  which  I  hereby  devise 
to  him,  his  heirs  and  assigns,  to  and  for  his  and  their 
own  use,  for  ever."     There  are  subsequent   parts   of 
the  will  which,  it  was  contended,  have  a  very  material 
bearing  upon  this  question,  but  I  propose  to  consider, 
fii-st,  the  effect  of  this  clause,  and  afterwards   what 
effect,  if  any,  these  subsequent  |)art3  of  the  will  have 
upon  it.     It  will  be  observed  that  by  the  preceding 
trust  (that  thirdly  declared  in  the   will),  in  the  event 
of  the  testator's  wife  surviving  him,  she  is  given  the 
right  to  possess,  occupy  and  direct  the  management  of 
all  the  property  of  the  testator  for  her  suppoit  and 
maintenance  so  long  as  she  .should  live  and  remain  hi.s 
widow  and  unmarried,  and  for  the  support  and  main- 
tenance of  the  children  so  long  as  they  should  respect- 
ively live  and  remain  with  her,  and  until  their  separate 
establishments  in  life  respectively  ;  and  that  the  dura- 
tion of  this  interest  given  to  the  wife  is  precisely  the 


CHANCKUV    HKI'OUTH. 


1881. 


KNftr 

Mekay. 


•same  as  tl.at  o    tl.o  period  mentioned  in  tl..,  deviso  to 

..'  '  "''"''./''"  ^"'«  '^H'""-'  tl^-^t.  in  the  case  of 
HUoa..sH.vo  hnntafons.  when  there  in  a  lin.itation  over 
Much  though  expressed  i„  the  forn.  of  a  eor.tin^ent 
iHu.tation  ,H  m  fact  dependent  upon  a  con.Iition 
pntml  to  the  detennination  of  the  i.Iterest  previou.X 
Inn.ted.  notwthstandin.  the  words  in  for!.,  in.po  t 
a  eonfngency.  t  uy  n.ean  no   n.ore  in  fact  than     hat 

subject  t,.  the  interest  previously  lin.ited.     This  rule 

Cases.  8.14,  and  the  cases  there  refe.Te.l  to.  in  n>y  opinion 
show  clearly  that    the  interest  that  Tfu^nuc    /f^Kal 
would  take  by  this  devise  is  a  vested  and  not  a  eoZ 
tm^ront  interest,  and  would  be  a  vested  remainder  in 
fee  sunp  e  in  Equity,  in  this  lot  number  one.  subjeot 
^.  the  interest  of  his  mother  .luring  life  or  widowhood 
The  same  nile  and  many  of  the  same  authorities  are 
found  m  TMf,  and  in  Jarnuur  on  Will,  at  1%^ ^ 
pages  to  w  uch  I  was  referred  by  counsel  durin.  the 

i7S;   ' ''  '"  "^ "'"' """  ^i-'-^y-p'-se" 

One  of  the  subsequent  passages  to  which  I  have 
alluded  IS  in  the  same  trust  (the  one  fourthly  declared) 

that  all  the  said  devises  in  this  section  of  my  will 

mentioned  and  devised,  shall  take  effect  upon   from 

and  after  the  said  death  or  marriage  of  my   aid  w  fT 

and  not  sooner  .     It  was  contended"  that  this  paslage 

m    he  will  indicated  that  the  interests  taken   m1 

contingent,  and  that  the  interest  taken  by  Thov^as 

McKay  in  this  lot  number  one  was  contingent  and 

not  vested.    The  rule  to  be  applied  here  is  one  thatt 

found  in  very  many  of  the  cases.    It  is  a  little  peculiarly 

and  I  think  very  pointedly  expressed  by  Lord  WestbuZ 

m  the  case  Edgnvorth  v.  Edgetvortk  (a),  where  he  says 
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clearly  given  an  additional  condition  from  words  which 
are  capable  of  being  rendered  historically,  that  is,  which 
may  be  interpreted,  as  a  description  only  of  what  must 
occur  before  the  estate  given  to  the  person  in  remainder 
can  arise."  In  the  same  case,  Lord  Hatherley,  adhering 
to  what  he  had  stated  in  the  former  case,  Maddison 
V.  Chairman  (a),  said,  that  if  any  superadded  limitation 
not  connected  with  the  previous  limitation,  but  clearly 
a  superadded  condition,  is  imposed  by  the  testator, 
that  condition  must  be  lulfilled. 

Now,  I  think  the  words  employed  here  by  the- 
testator  may  be  fairly  and  properly  said  to  be  a  des- 
cription only  of  what  must  have  taken  place  before 
the  estate  previously  given  to  Thomas  McKay  in  this 
lot,  in  remainder,  could  arise  ;  and  I  think  it  cannot 
be  said  there  is  any  such  superadded  condition. 

The  other  parts  of  the  will  from  which  it  was  argued 
that  the  intei-est  taken  by  Thomas  McKay  in  this  lot 
Judgment,  was  a  Contingent  one,  an  those  following  the  residuary 
devise  and  bequest,  the  one  providing  that  in  the  event 
of  any  one  or  more  of  the  children  dying  without  legal 
issue  before  coming  into  possession  of  his,  her  or  their 
share  or  shares  of  the  property  or  money  devised  or 
bequeathed,  the  share  or  shares  of  such  child  or  children 
should  go  to  and  be  equally  divided  among  the  sur- 
vivors, and  the  legal  issue  of  such,  if  any,  a:3  should  have 
died  leaving  issue;  and  the  other  providing  for  the 
event  of  any  of  the  children  dying  before  coming  inta 
possession  as  aforesaid,  and  leaving  legal  issue.    Now, 
I  think  that  upon  a  fair  reading  of  the  will,  the  proper 
conclusion  is,  that  these  passages  are  confined  in  their 
effect  to  the  residuary  devise  and  bequest  which  im- 
mediately precede  them,  and  that  they  have  no  effect 
whatever  in  respact  to  the  remainder  before  mentioned, 
which  was  given  to  Thomas  McKay. 

The  conclusion,  then,  at  which  I  have  arrived,  in 
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respect  of  this  Lot  number  one,  is.  that  by  the  will  of 

the   Honorable   Thomas  McKay  a  veUed  remainder 

was  given  to  Thomas  McKay,  his  son.  and  I  think  it 

manifest  from  a  fair  perusal  of  the  whole  will,  that  this 

as  well  as  being  the  legal  meaning,  fully  accords  with 

the  actual  intention  of  the  testator.    It  is  not  intimated 

that  Thomas  ever  conveyed  away  his  interest  in  this 

lot,  and  he  was,  in  my  opinion,  at  the  time  of  the 

execution  of  his  will  and  at  his  death  entitled  to  this 

remamder,  which  passed  under  his  will,  and  afterwards 

came  into  possession  upon  the  death  of  his  mother  for 

the  admitted  case  shews  that  she      i  not  marry  a 

second  time.  ^ 

Then  as  to  lots  two,  three,  four,  and  five,  in  the  same 
concession-the  land  in  the  city  of  Ottawa,  part  of  lot 
letter  0  in  the  said  city  (excepting  the  part  sold  JoA.^ 
McKmnon),  and  Green  Island,  near  the  mouth  of  the 
Rideau  River-I  think  it  beyond  reasonable  doubt  that 
the  Act  of  Parliament  had  the  effect  of  vesting  these 
lands  in  John  McKay  and  Thomas  McKay,  and  their  Judgment 
heirs,  as  tenants  in  common,  subject  to  the  estate  for 
Me  of  their  mother,  with  the  right  of  survivorship 
between  them,  in  case  one  should  die  before  the  other 
without  legal  issue,  before  the  death  or  marriage  of 
their  mother. 

It  is  admitted  that  John  died  in  the   month  of 
October,  1862,  before  the  death  of  Thomas,  and  long 
before  the  death  of  their  mother,  without  legal  issue 
and  upon  this  event  happening,  Thomas,  in  my  opinion' 
became  entitled  to  a  vested  remainder  in  fee  in  these 
lands.      It  is  not  intimated  that  he  ever  conveyed 
away  this  right,  and  he  was,  I  think,  at  the  time  of 
the  execution  of  his  will  and  at  his  death  entitled  to 
this  remainder,  which  passed  under  his  will,  and  after- 
wards  came  into  possession   upon  the  death  of  his 
mother. 

As  to  the  residuary  gift  in  this  will,  there  was  before 
me  scarcely  any  discussion,  and  I  am  not  quite  aware 
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as  to  whether  there  is  any  difference  on  the  subject,  or 
whether  it  is  a  matter  now  of  much  importance,  but  I 
think  it  well  that  I  should  state  what  I  consider  to  be 
its  character.     The  part  of  the  residuary  estate  that 
was  realty  was  by  the  will  directed  to  be  converted, 
and  for  the  purpose  of  construing  the  'gift  the  whole 
should  be  treated  as  personalty.     It  is  a  rule  that  when 
there  is  no  gift  except  in  the  direction  to  pay,  or  to 
pay  and  divide,  if  upon  the  whole  will  it  appears  that 
the  future  gift  is  merely  postponed  to  let  in  some  other 
interest,  or,  as  the  Courts  commonly  express  it,  "  for 
the  benefit  of  an  estate,"  the  interest  will  be  vested, 
although  the   enjoyment  will   be  postponed,  as,  for 
instance,  when  the  gift  is  postponed  to  let  in  a  prior 
life  estate,  Blamire  v.  Oeldart  (a) ;  and  it  is  another 
rule  that  if  the  testator  has  given  over  a  fund,  in  case 
the  legatee  dies  before  the  time  named,  under  particu- 
lar circumstances  (as  without  issue),  from  which  it  is 
to  be  inferred  that  the  legatee  is  to  retain  it,  in  every 
other  case  the  gift  will  be  vested,  liable  only  to  be 
divested  on  the  particular  contingency ;  and  again,  if 
the  testator  has  in  other  parts  of  the  will  treated  the 
fund   bequeathed   as  belonging   to   the   legatee,   and 
spoken  of  his  share  therein  before  the  specific  period, 
the  natural  conclusion  is,  that  the  legacy  is  vested, 
liable  only  to  be  divested  on  a  particular  contingency  ; 
Jamian,-p.  806 ;  Tudor,  p.  842,  and  the  cases  there  cited. 
Now  in  looking  at  the  words  of  the  residuary  gift,  and 
I  need  not  repeat  them  here,  I  think  it  quite  plain  that 
the  inter  its  of  the  legatees  were  vested  interests,  but 
liable  to  be  divested  on  the   particular  contingency 
mentioned. 

Such  appears  to  me  to  be  the  proper  interpretation 
of  the  will  of  the  late  Hon.  Thomas  McKay  and  of  the 
Act  of  Parliament  mentioned  in  the  pleadings,  so  far 
as  any  question  has  been  raised  concerning  them.     The 
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plaintiff  asks  also  for  an  interpretation  of  the  will  of 

the  late  Thomas  McKay  the  younger.     There  was  not 

any  contention  before  me  as  to  the  meaning  of  this 

will  or  of  any  part  of  it.     The  chief  contention  was,  as 

to  whether  or  not  certain  lands  mentioned  in  the  will 

of  the  late  Hon  Thomas  McKay  passed  under  the  will 

of  Thomas  McKay  the  younger,  and  this  I  have  already 

disposed  of.    I  am  not  aware  that  there  is  any  difterenc:e 

ot  opinion  as  to  the  proper  meaning  of  the  will  of 

Thomas  McKay  the  younger,  and  I  do  not  see  that 

there  should  be  any. 

^  The  plaintiff  asks  for  a  partition  of  the  real  estate. 
m  accordance  with  the  terms  of  an  agreement  men- 
tioned m  the  bill.  This  is  tantamount  to  asking  a 
specific  performance  of  the  agreement.  It  is  entirely 
plain  that  this  cannot  be  granted. 

Counsel  for  the  plaintiff"  asked  for  a  partition  of  the 
esta  e.     It  is  plain,  I  think,  that  the  plaintiff",  beinc  a 
trustee  for  sale  only,  is  not  in  a  position  to  demand 
and  have  a  partition.    It  is  objected  to  by  many  of  the  ^-^^-nt. 
defendants,  and  cannot  be  granted. 

Counsel  for  some  of  the  defendants  asked  that  the 
land  should  be  sold  under  a  decree  of  the  Court 
Counsel  for  the  adult  defendants  other  than  the  Hon' 

if  w    if  5T"?  '"  "^'^  ^PP^^^^  ''^'^'  ^-y^-S  that 
It  would   be  absolute  waste   to  sell  the   propeSy  at 

present  and  the  affidavit  of  the  plaintiff"  indicate/the 
Tsl  '°  *^^^  ^  '""""'^  """  "^^'  ^^y  to  ordering 

^^^do  not  think  there  should  be  any  reference  to  the 

I  think  the  plaintiff-  was  justified  in  coming  to  the 

?Zl  ?;;"^^;P^-«t^*'«^  that  was  asked-a  declara- 
tion of  right,  (see  General  Order  538.)  for  there  is  conse- 
quential relief  that  he  might  have  asked  but  did  not. 
See  Murphy  v.  Murphy  (a),  Macklem  v.  Cnmmings  (b). 
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Rooh  V.  Lord  Kensington  (a),  Cogswell  v.  Sugden  (&), 
I  think  it  better  to  grant  only  this,  leaving  each  of  the 
parties  interested,  as  well  as  the  plaintiff,  to  take  such 
proceedings  as  he  or  she  may  be  advised  for  the  parti- 
tion, sale,  or  other  disposition  of  the  estate,  or  for  any 
account  or  accounts  that  may  be  thought  necessary,  or 
for  any  other  purpose,  the  same  as  if  this  suit  had  not 
1  on  brought,  where  evidence  can  be  given  and  the 
Court  placed  in  a  better  position  to  say  what,  if  any- 
thing, should  be  done. 

I  think  the  plaintiff  should,  out  of  the  estate  in  his 
hands  as  surviving  trustee  under  the  will  of  Thomas 
McKay  the  younger,  pay  the  costs  of  all  the  defendants, 
and  that  he  is  entitled  to  his  own  costs  out  of  the  same 
estate. 


(a)  2  K.  &  J.  753. 


(ft)  24  Grant  474. 
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Pleading-Practke-Amended  statement  of  claim-Partial  demurrer. 

^.!n?^r.f'*/T^"^  ^^'^  ^'  ^*"*^'°«"*  "^  'l^f«»''«.  the  plaintiff 
rephed  thereto  by  amending  hia  claim,  adding  to  the  statement 

two  new  paragraphs  which  would  have  been  demurrable  if  pleade,l 
rest  oMh  •    w    ^f -/hereby  set  up.  when  separated  fL  the 
rest  of  the  statement,  did  not  disclose  any  distinct  cause  of  action 
Thereupon  the  defendant  served  an  amended  statement  of  deT^ce; 
and  demurred  to  the  two  paragraphs  which  had  been  so  ad.led     In 
view  of  the  fact  that  the  paragraphs  which  had  been  so  added  did 
not  disclose  any  separate  or  substantial  cause  of  action,  and  that 
the  demurrer,  however  decided,  could  not  advance  the  cause,  the 
Court  (BovD.  C.)  overruled  the  demurrer  without  costs,  as  it  was 
the  hrst   occasion  the  point  had  arisen  under  the  Judicature  Act. 
The  propriety  of  partial  demnrrers  which  do  not  bring  up  the  whole 
or  even  a  substantial  question  between  the  litigants,  thus  tending 
to  increase  costs,  considered  and  remarked  upon. 

*  This  was  a  suit  by  R  Mumohr  against  Frede.-ic 
Marx,  the  statement  of  claim  in  which  set  forth  that 
under    and   by  virtue  of  an  Indenture  of  Bargain 
and   sale   by  way  of  mortgage,  dated  16th  October, 
1880,  and  made  between   one  Benjamin  J.  Henry 
Martha  Henry,  his   wife,  and  the  plaintiff,  securing 
the    sum    of   $1,794   with   interest    thereon,   at  the 
rate   of  seven  per  cent,  per  annum,  (to  which  mort- 
gage for  greater  certainty  the  plaintiff  on  the  trial  of 
the  said  action  craved  leave  to  referj,  the  plaintiff  was  «*'*«'»*»*• 
a  mortgagee  of  certain  freehold  property  therein  com- 
prised :  that  on  or  about  the  4th  day  of  January  1881 
the  plaintiff  borrowed  from  the  defendant  the  sum  of 
$300  on  a  promissory  note  ;  and  on  the  same  date  the 
plaintiff  assigned  by  indenture  of  assignment  (to  which 
for  greater  certainty  the  plaintiff  craved  leave  to  refer) 

•  As  this  is  the  first  instance  that  a  question  of  pleading  has  come 
up  under  the  new  practice,  it  has  been  thought  desirable  to  set  Z 
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to  the  defendant  the  said  mortgage  and  lands  therein 
described  as  collateral  security  for  the  payment  of  the 
said  promissory  note  of  $.300  ;  that  the  said  indenture 
of  assignment  contained  a  proviso  that  on  the  due  pay- 
ment of  the  said  promissory   note  of  S300,  the  said 
moiigage  should  be  re-assigned  by  the  defendant  to  the 
plaintiff,  his  executors,  administrators,  or  assigns  ;  that 
on  or  about  the  23rd  day  of  March,  1881,  the  plaintiff 
again  borrowed  from  the  defendant  the  sum  of  S230 
on  a  promissory  note,  and  on  the  same  date  the  plain- 
tiff again   assigned   by   indenture   of  assignment    (to 
which  for  greater  certainty  the  plaintiff  ci'aved  leave  to 
refer)  the  said  mortgage  and  lands  therein  described 
to  the  defendant  as  collateral  securitj'-  for  the  payment 
of  the  said  promissory  note  of  $250  :  that  the  said  last 
mentioned  indenture  of  assignment   also  contained  a 
proviso  that  on  the  due  payment  of  the  said  promis- 
sory note  of  $250,  the  said  defendant  should  re-assign 
the   said    mortgage   to   the    plaintiff,    his   executors, 
sutement.  administrators,  or  assigns  ;  that  the  defendant  accepted 
from  the  plaintiff  the  said  assignments  and  mortgage, 
subject  to  the   provisoes  and  conditions  therein  con- 
tained, as  collateral  security  for  the  promissory  notes 
respectively,  and  with  the  said  assignments  and  mort- 
gage, the  defendant  received  and  took,  and  kept,  as 
muniments  and  evidence  of  title  to  the  said  lands  and 
mortgage,  certain  title  deeds  relating  to  the  said  lands, 
including  a  bond  or  deed  made  between  the  plaintiff 
and  said  Henry,  and  dated  on  or  about  the  7th  day  of 
September,  1880,  and  a  deed  of  bargain  and  sale  from 
plaintiff  to  Henry,  dated  on  or  about  the  IGth  day  of 
October,  1880,  and  held  the  same  subject  to  be  de- 
livered back  to  the  plaintiff  on  payment  of  the  said 
notes  ;  that  the  plaintiff  had  offered  to  pay  the  defen- 
dant all  moneys  secured  by  the  said  assignments  of 
mortgage  and  promissory  notes,  since  said  moneys  be- 
came payable,  and  had  requested  him  to  re-assign  the 
said  mortgage  or  deliver  back  to  the  plaintiff  the  said 
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deeds:  that  the   plaintiff  claimed  a  re-assignment  of 

the  sa,d  mortgage,  he  being  ready  and  wflling.  and 

oftenng  to  pay  all  moneys  secured  by  said  assignments 

of  mortgage  and  promissory  notes;  and  the  plaintiff 

ckimod  such  other  and  further  relief  as  the  nature  of 

the  case  might  require.  ""uie  oi 

The  defendant  by  his  statement  of  defence  admitted 

that  the  mortgage  m  the  plaintiff's  statement  of  claim 

rnenhoned.  was  assigned  to  him  by  instruments  bea^ 

ng  date  on  or  about  the  times  mentioned  in  the  plain- 

tifi  s  statement,  but  asserted  that  the  same  was  assLed 

to  secure  the  moneys,  interest,  and  costs,  due  of  to 

become  due  to  the  said  defendant :  that  the  plaintiff  at 
th  tune  and  after  the  making  of  said  assignments  to 
^e  defendant,  was  mdebted  with  others  to  one  Samuel 

5«{  n  Ti^  '"™  °(  °"''  ^^'^'  ^"^  '^'-'^  tl^e  said 
Bar/oot  had  recovered  a  judgment  in  the  County  Court 
0    the  county  of  Ken,  on  the  13th  day  of  Fe brua^; 

.Tfrd  bi  ir^oi'  r''"'  ^ ''-  ^--^  '^ 

*  .oo  lor  aeot,  and  $19.8P  for  costs,  and  for  the  S'»t«ment. 
having  of  execution  of  the  said  judgment  the  saM 
Samuel  Bar/oot  on  the  12th  day  of  August,  188  and 
before  the  plamtiff  made  any  demand  on  the  defendant 
to  ...assign  the  said  mortgage,  and  while  the  defen 
dan  was  holding  the  said  mortgage,  placed  in  The 
hands  of  the  shenff  of  the  county  of  Kent,  bein.  the  " 

county  wherem  the  lands  in  said  mortgage  mentroned 
were  situate  and  where  the  said  mortgage  then  was 
and  the  pla.nt  ff  resided,  writs  of  fier^^ias  Tgain 

ley>  for  the  above  mentioned  sums,  together  with 
interest  thereon,  the  costs  of  the  same  and  other  wHts 
and  other  lavvf  ul  expenses,  and  amounting  in  the  whole 
to  the  sum  of  about  $400;  and  that  the  same  was  tnd 
contu.ued  to  form  a  charge,  lien,  and  incumbraLTo V  he 
aid  mortgage  and  the  plaintiff's  interest  therein  and 
the  full  amount  thereof  was  due  and  payable  b^  the 
plamtift:  that  the  said  .sheriff  afterwards,  and  on  the 
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authority  of  the  said  wiits,  seized  all  the 


of 


iiterest 
the  i.laintitt'  in  the  said  mortgage,  and  afterwards  took 
the  same  from  the  defendant  subject  to  the  claims  of 
the  defendant  under  the  said  assignments :  and  that 
the  said  sheriff'  then  had  and  held  the  same  under 
the  said  wi  its ;  that  afterwards,  and  on  or  about  the 
27th  of  September,  1881,  the  defendant  obtained  an 
assignment  of  said  judgment  from  the  said  Barfuot, 
and  then  held  the  same,  and  was  entitled  to  be  paid 
the  full  amount  thereof;  that  all  the  said  transactions 
took  place  before  the  plaintiff^  asked  for  a  re-assign- 
ment of  said  mortgage,  and  while  the  plaintiff"  made  no 
legal  or  proper  demand  or  tender  on  or  to  the  defen- 
dant to  entitle  him  thereto,  the  defendant  offered  to 
re-assign  the  said  mortgage  on  the  said  judgment  being 
paid  to  the  sheriff";  and  on  the  amount  secured  by 
said  assignments  being  paid  to  him,  and  that  the 
defendant  had  always  been  ready  and  willing  to  do  so, 
statement.  ^^^|  thereby  offered  to  do  so  then. 

The  plaintiff"  thereupon  amended  his  statement  of 
claim  by  inserting  amongst  others,  the  following  para- 
graphs : 

"The  defendant  pretends  and  claims  to  have  pur- 
chased from  one  Barf  pot  a  certain  judgment  in  the 
County  Court  of  the  county  of  Kent  agcinst  the 
plaintiff",  and  held  and  claimed  to  be  entitled  to  hold 
the  said  mortgage,  assignments,  and  deeds  until  the 
said  judgment  and  a  pretended  execution  issued  in 
pursuance  thereof  were  paid  by  the  plaintiff  to  the 
sheriff"  of  the  county  of  Kent,  and  refused  to  re-assign 
the  said  mortgage,  or  to  deliver  back  to  the  plaintiff 
the  said  assignments,  mortgage,  and  deeds  until  the 
said  judgment  was  paid  to  the  plaintiff",  and  claims  to 
have  a  right  so  to  do ;  and  while  the  defendant  so 
claimed,  and  without  any  seizure  of  the  said  assign- 
ments, mortgage,  and  deeds,  or  any  interest  therein 
having  been  previously  made  by  the  said  sheriff",  and 
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while  the  said  pretended  execution,  even  if  it  were 
val.,1  and  subsisting,  formed  no  charge,  lien,  or  incum- 
brance upon  said  mortgage,  assignments,  and  deeds  or 
any  of  them,  or  any  interest  therein,  the  said  defen- 
dant  voluntarily  and   of  his   own   motion  gave  and 
delivered  the  said  assignments,  mortgage,  and   deeds 
to  the  said  sheriff,  and  requested  him  to  seize  and 
hold  the  same  under  said  pretended  execution,  and 
the  said  sheriff  now  holds  the  same  under  instructions, 
and  in  consequence  of  such  delivery  and  request  by 
the  defendant  as  aforesaid,  and  not  otherwise     The 
plaintiff  submits   that  under    the  circumstances  he 
should  not  be  compelled  to  pay  the  said   pretended 
judgment  and    execution   to    the    said  sheriff,  even 
If   the   same   were  valid   and   subsisting.      But    the 
plaintiff  further   charges,  and   the  fact  is,  that  the 
said    alleged   judgment    was    obtained    against    one 
John  L.    Knapp    and    the  plaintiff  as  one    of   the 
sureties   for  the  said  Kna^p  for  a  debt  of  the  said 
Knapp,   and    the  said  Knapp  was    possessed  of   a  statement, 
lavoe  amount  of  land,  sufficient  to  pay  the  said  j,ul<.- 
ment    and    execution   issued   thereon,   and  all   prior 
<jlaims  against  the  said  estate,  as  both  the  plaintiff 
and  the  defendant  well  knew;  and  the  said  land  was 
offered  for  sale  by  public  auction  by  said  sheriff  under 
various  executions  (including  the  said  execution  of 
Barfoot),  forming    a  lien  and  charge    thereon,   and 
Barfoot   who  held  the  said  judgment  and  execution 
attended   the  said  auction  sale  for  the    purpose  of 
bidding  the  said  lands  up  to  a  sufficient  price  or  sum 
to  cover  and  pay  the  said  judgment  and  execution, 
and  all  prior  claims  thereon,  and  was  about  to  so  bid 
when   the   defendant  requested  the  said  Barfoot  to 
desist  from  bidding,  and  allow  said  defendant  to  buy 
said  land,  and  in  consideration  therefor,  and  in  pur- 
suance of  the  understanding  then  come  to  between 
defendant  and  Barfoot,  said  defendant  agreed  to  pay 
sufficient  to  cover  said  judgment  and  execution,  and 
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said  liarfoot  refrained  from  bidding,  and  said  defen- 
dant bought  and  became  the  purchaser  of  said  lands, 
and  paid  the  amount  of  said  judgment  to  Barfoot,  and 
the  amount  of  all  prior  claims  thereon  to  the  said 
sheriff;  and  the  plaintiff  submits  that  by  reason  thereof 
the  said  judgment  and  execution  should  be  deemed 
paid  and  satisfied,  and  prays  that  the  Court  may,  if 
necessary,  so  decree." 

Whereupon  the  defendant  filed  an  amended  state- 
ment of  defence  denying  the  statements  and  allega- 
tions in  the  amended  claim,  and  further  alleging  that 
while  he  admitted  purchasing  part  of  the  lands  of 
John  L.  Knapp  from  the  Sheriff  of  the  county  of 
Kent,  he  did  so  under  executions  prior  to  the  execu- 
tion issued  under  the  said  judgment  in  favour  of  Bar- 
foot,  and  the  amount  paid  by  the  defendant  to  the 
said  sheriff  was  insufiicient  to  pay,  and  did  not  pay  or 
satisfy  any  part  of  the  said  execution,  and  that  the 
defendant  never  agreed  to  pay  any  further  sum  for  the 
said  lands ;  and  the  purchase  of  the  said  judgment  from 
Barfoot,  and  the  payment  made  to  him  was  made  by 
the  defendant  merely  for  the  said  assignment  thereof 
by  him  to  the  defendant,  and  not  as  stated  by  the 
plaintiff  in  the  said  amended  statement  of  claim  ;  and 
that  such  payment  in  no  way  released,  satisfied,  or 
discharged  the  said  debt  judgment  and  execution  as 
against  the  plaintiff,  or  affected  his  nights,  and  that 
there  was  no  agreement  made  nor  act  done  whereby 
the  plaintiff  was  released  from  payment  of  said 
execution. 

The  defendant  also  demurred  to  the  amendments  so 
made  in  the  plaintiff's  statemeiit,  and  being  the  8th 
and  subsequent  paragraphs  of  the  plaintiff's  amended 
statement  of  claim  on  the  ground  that  the  same  disclosed 
no  legal  or  sufficient  answer  to  the  defendant's  defence 
originally  filed,  and  disclosed  no  legal  or  other  grounds 
of  action  to  which  effect  could  be  given  by  the  Court 
as  against  the  defendant,  and  insisted  that  the  said 
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mortgage  was  bound  by  the  writ  from  the  date  of  its 
delivery  to  the  sherirt',  and  that  the  mode  of  s-eizure  or 
whether  made  at  the  instance  of  the  defen-'ant,  wa.s 
wholly  inunateriul ;  that  the  ph.intiffdid  not  deny  the 
fact  of  the  judgment  and  execution  as  set  out  in  the 
defendant's  defence,  and  shewed  no  grounds  for  avoid- 
ing  payment  or  exempting  the  said  mortgage  from 
seizure  thereunder:    that  the  statement  was  not  any 
answer  to  or  ground  of  action  against  the  defendant  • 
and  as  to  the  alleged  agreement,  that  the  same  did  not 
disclose  such  facts  or  circumstances  as  coukl  be  con- 
strued   into   an  agreement   or  o-^ntract,  nor   such  an 
agreement  as  conld  be  enforced  in  this  Court ;  that  the 
plaintiff  was  not  privy  to  it,  and  could  not  claim  any 
benefit  under  it,  or  take  any  proceedings  to  enforce  it; 
that  it  was  not  alleged  to  be  in  writing,  which  would 
be  requisite  under  the  Statute  of  Frauds  as  relating  to 
an  interest  in  lands ;  that  there  was  no  consideration 
for  It,  that  it  did  not  allege  any  completion  of  it,  nor 
that  any  money  was  bid  or  paid  in  pursuance  thereof, 
and  under  any  circumstances  that  the  alleged  agreement 
would  not  release  the  plaintiff  from  paying  the  said 
judgment  and  execution;  and  that  the  alleged  agree- 
ment was  illegal. 

The  demurrer  came  on  to  be  argued  before  Boyd,  C, 
on  the  day  of  1882. 

Mr.  W.  Douglas  in  support  of  the  demurrer. 
Mr.  Moss,  Q.  C,  contra. 


^°^'';     :r^^  '^''"'''^  °^  P^^^'^'"^^  ^^  t^^^  case  is  j.„.iw. 
material.     The  plaintiff's  claim  originally   was,  that 
being  the  holder  of  a  mortgage  on  land  he  assigned  it  to 
the  defendant  as  security  for  the  payment  of  two  notes,  a«dg„,„t. 
and  when  they  fell  due  he  offered  to  pay,  and  requested 
a  re-transfer  of  the  mortgage,  but  the  defendant  refused 
and  therefore  the  plaintiff  sought  redemption.     The 
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'f'fpnco  to  this  was  ailinittiii|f  the  lirrht  to  ictlccin  ni 
(.'Lir;  *'<!,  l)ut  setting  up  tlmt  <  o  liarfoiit  had  judg- 
iMcnt  and  execution  a;^ainHt  tlie  plalntitt"  under  which 
the  sherirt'  hnd  seized  tht!  iiiortga<^<'  in  (inestion,  and 
tlint  after  seizure  th"  defendant  had  olitained  an  assiirn- 
nient  of  the  Bdrfoot  }\u\<;iiu'nt,  wlitMehy  tlie  defeiKhmt 
claimed  that  the  execution  shonhl  l)e  paid,  as  well  as  the 
notps,  before  tlio  plaintitf  could  get  a  re-nssignnu'iit  of 
the  mortgage,  Tltereupon  two  courses  were  open  to 
the  plaintiff:  lie  could  eitlur  refdy  to  this  defence,  or 
ho  could  amend  his  statement  of  claim  by  settiiig  up 
and  invalidating,  by  way  of  anticipation,  the  line  of 
defence  adopted.  lie  choso  the  latter  alternative,  and 
amended  his  claim  by  the  addition  of  the  two  j)ara- 
graphs  deniuneil  to,  wlddi  are  as  follows  : — [The  Chan- 
celloi-  here!  read  t'lo  paragraphs  above  set  out  in  the 
amended  statement  of  claim.] 

To  this  amended  claim  tlie  detendant  filed  an  amen- 
ded statement  of  defence,  in  which  he  denies  the  agree- 
ment with  Barfoot  at  the  sale;  avers  that  he  purchased 
the  Barfoot  judgment ;  and  also  demurred  to  the 
amended  paragraphs  above  set  forth. 

The  right  to  demur  partially  is  now  regulated  by 
Rule  189.  There  may  be  a  demurrer  to  any  part  of  a 
pleading  setting  up  a  distinct  cause  of  action,  ground  of 
defence,  set-off,  counter-claim,  reply,  or  as  the  case  may 
be,  on  the  ground  that  the  facts  alleged  therein  do  xv,t 
shew  any  cause  of  action  or  groimd  of  defence  to  a 
claim  or  any  part  thereof,  or  set-off,  or  counter-clrlm, 
or  reply,  to  which  effect  can  be  given  by  the  Court  as 
against  the  party  demurring. 

If  the  matters  contained  in  the  amendment  had  been 
pie.  '-id  by  way  of  reply  to  the  original  defence,  no 
dc"b'  .'i  reith^r  of  the  paragraphs  might  have  been 
pro»=f;'  V,  envrruid  to,  but  being  put  in  the  statement  of 
clai,i\ ; '■,  ;.,  ?st  be  consid -i  J  whether  they  constitute  any 
part  of  \  pi' lading  setting  up  a  di.stinct  cause  of  action. 
As  a  question  of  pleading,  the  record  is  to  be  treated 
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as  if  tho  nnioiulo.l  clnini  was  the  orijjinnl  stntoin.mt  of 
<-laini.  So  n.ganl..l,(.nn  it  U-  ar^ni...!  that  theso  ai.H.ml- 
luonts.  severe,!  fio.,.  tlw-  ivst  of  tlu'  statenieiit,  (lisrlo.se 
liny  .lisliiict  cause  of  action  i     Manilestiy  not.  T.clmi- 
C'fllly  tlu'Hi:  matters  are  not  pleaded  as  a  reply,  and  it 
18  not  tinreasonal)!.,  to  read  tlici  lan^rnane  of  t'lic  rule 
fltr:'Hy  so  as  to   repress  demurrers   like  tho  pre.sent 
which,  however  di.sposed  of.  will  not  advance  tli.'  eau.so 
one  jot.     This  i..*  just  sueh  a  partial  demurrer  as  was 
deprecate.l   in    Lci/mav    v.   Latimer  (a).     Tho  whole 
n(-tion  will   have  to  be  litigated  on   the  facts  at  tho 
hearing.  s„  that  this  sort  of  dennuTer  nptlv  illustrates 
what  IS  .said  l,y  „ne  of  the  text  writers:  "The  propriety 
of  partial  demurrers  is   more  than   doubtful  as  they 
only  tend  to  a  usele.ss  expenditure  of  cost.s,  a  deimirrer 
being  useful  only  when  it  raises  tho   whole  question 
between  the  parties."  JWl'>^  Prae.  2nd  ed.  p.  07. 

An   example  mny  be  found    in  J'm'e/l  v.  Jnilnns 
(/>).  of  a  .succe.ssful  partial  demurrer  to  an  amended 
statement  of  elaim,  where  the  portion  demurred   to  •'"''«'»''"«• 
was  severable,  and  represented  a  substantial  cause  of 
action  as  to  two  things  in   respect  of  which   separate 
relief  was  claimed,  and  upon  separate  allegations.     If 
the  two   matters  in  the  amendment  were  pleaded  by 
way  of  reply,  it  might  be  found  that  one  at  all  events 
was  insufficient,  but  the  only  course  open  at  present  is. 
for  the  reasons  already  given,  to  over-rule  the  demur- 
rer. I  give  no  casts,  as  this  is  the  first  time  the  question 
has  arisen  under  the  Act. 
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Re  Kerr,  Akers  &  Bull,  Solicitors. 

Solicitor  and  client— Costs,  rigfU  to  recover— Onus  of  proof —Conflicthuj 

statements. 

C,  who  was  in  active  practice  as  a  lawyer,  and  the  author  of  several 
useful   legal   treatises,  had    obtained  a  mortgage    on  a  valuable 
leasehold  estate,  and  having  taken  such  proceedings  as  resulted  in 
a  forfeiture  of  the  mortgagors'  term,  procured  from  the  owner  of 
the  property  a  renewal  of  the  lease  to  himself.     The  mortgagors 
instituted  proceedings  to  redeem,   but  C,  asserting  that  he  wa» 
absolute   owner  of  the   interest,    instructed  solicitors  to  defend 
the  suit.    They  expressed  to  C.  some  doubt  as  to  his  right  to 
resist  the  claim  of  the  mortgagors,  whereupon  he,  with  one  of  the 
solicitors,  went  to  a  counsel  of  note,  who,  without  having  time  tO' 
give  the  case  full  consideration,  verbally,  advised  them  that  the 
suit  should  be  defended.     C.   drafted   his  answer,    hia   solicitor 
adding  one   clause.      Counsel  retained   for  the   hearing  told  C. 
he  would  undoubtedly  fail  in  the  litigation,  and  subsequently  the 
usual  decree  for  redemption  was  pronounced,   C.  being  ordered  to 
pay  such  costs  as  had  been  occasioned  by  his  resisting  redemption. 
It  was  alleged  against  the  solicitors  that  they  had  advised  C.  that 
he  would  be  entitled  to  costs  in  any  event ;  that  they  had  refused 
to  consider  or  submit  to  him  an  ofiFer  to  pay  the  mortgage  money 
and  costs,  on  the  ground  as  they  alleged  that  C.  claimed  about 
three  times  the  sum  oflfered  ;  that  they  had  colluded  with  th» 
mortgagors'  solicitor  in  having  proceedings  instituted,  which  they 
had  wrongly  advised  him  to  defend ;  and  that  he   had  a  good 
defence,  but  the  same  had  been  negligently  managed.     There  was 
a  written  retainer,  which  did  not  express  any  special  arrangement 
as  to  costs  or  the  terms  on  which  the  defence  was  to  be  conducted. 
The  Court  being  of  opinion  that   C.  had  failed  to  make  good  his 
charges  against  the  solicitors,  affirmed  the  order  made  by  Spraggk, 
C,  reversing  the  finding  of  the  Taxing  Oificer  that  the  solicitor* 
were  not  entitled  to  recover  the  costs  of  tlie  litigation. 
Although  in  a  simple  case  of  a  distinct  assertion  and  a  distinct  denial 
of  a  fact  at  the  time  of  a  client  retaining  a  solicitor,  which  thus  forms 
a  part  of  the  contract,  it  may  be  a  proper  rule  to  say  that  in  such 
a  case  the  solicitor  has  himeelf  to  blame  when  any  difficulty  arises 
as  he  might  have  protected  himself  by  having  his  retainer  in  writ- 
ing, there  is  not  any  authority  for  extending  that  rule  to  facta 
arismg  after  the  retainer  and  during  the  progress  of  the  litigation. 
In  any  event  the  rule  applies  only  where  it  is  simply  oath  against 
oath,  not  where  there  is  other  evidence  uirect  or  circumstantial  ia 
Bupport  of  the  solicitor's. 
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In  this  matter  an  application  had  been  made  by 
Messrs.  Kerr,  Akers  d;  Bull  under  the  statute  for  the 
taxation  of  the  costs  against  Mr.  Smmicl  Clarke 
incurred  in  the  defence  by  tliem  for  Clarke  of  a  suit 
instituted  to  compel  Clarke  to  re-convey  to  the  plain- 
tiffs  a  leasehold  interest  of  a  certain  property,  known  as 

J  he  Victoria  Park,"  in  the  neighbourhood  of  Toronto 
upon  payment  of  the  moneys  advanced  by  him. 
together  with  interest  and  costs. 

On  proceeding  with  such  taxation  the  Master  held 
that,  under  the  circumstances  appearing  before  him 
and  which  are  clearly  set  forth  in  the  judgment,  the 
solicitors  were  not  entitled  to  claim  any  portion  of 
such  costs,  and  disallowed  their  bill. 

From  this  ruling  of  the  Master  the  solicitors 
appealed,  and  the  appeal  came  on  to  be  argued  before 
Spragge,  C,  who  reversed  the  finding  of  the  Master  • 
and  thereupon  Mr.  Clarke  set  the  matter  down  for 
re-hearing  before  the  full  Court. 

Mr.  McMichael,  Q.C.,  and  Mr.  McCarthy,  Q.C.,  for 
Clarke. 

Mr.  ,Sf.  H.  Blake,  Q.C.,  and  Mr.  George  Kerr  contra. 

Proudfoot,  J.*-This  is  the  re-hearing  of  an  order  j„  ,eth 
made  by  the  late  Chancellor  allowing  an  appeal  from       ' 
the  certificate  of  the  Master  who  had  certified  that  the 
solicitors  were  not  entitled  to  costs. 

Mr.  Clarke,  who  employed  the  solicitors,  was  himself 
A  solicitor  and  a  barrister. 

He  was  mortgagee  of  a  leasehold  interest,  and  I  '°'"^•"'• 
think  It  sufficiently  plain  that  he  had  formed  a  plan  to 
procure  the  lease  to  ba  forfeited  by  the  lessor  for  non- 
rayment  of  rent,  for  the  purpose  of  procuring  a  lease 
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1881.    to  himself,  intending  to  hold  it  as  an  absolute  irredeem- 
^■Jl^^^  able  interest.     The  forfeiture  was  accomplished,  and  a 
^'bu'i*   ^^^^'  ^iii^^fi  made  to  Clarke. 

The  mortgagor  then  took  proceedings  to  redeem  the 
mortgage.  Clarke  empL  yed  the  solicitors  to  negotiate 
on  his  behalf  with  the  mortgagors,  he  claiming  to  be 
the  absolute  owner.  The  mortgagors  otFered  the  amount 
of  the  mortgage,  and  sums  disbursed  on  account  of  the 
propercy  by  Clarke,  and  interest  and  costs.  Clarke 
refused  to  take  this  sum.  He  alleges  that  his  solicitors 
colluded  with  the  mortgagors'  solicitors  to  have  a  bill 
filed  and  a  defence  put  in,  and  thus  obtain  the  costs  of 
a  Chancery  suit.  He  says  this  was  done  during  his 
absence  in  New  York.  It  is  not  improbable  that,  the 
solicitors  finding  it  impossible  to  settle  with  the  mort- 
gagors on  the  basis  laid  down  by  Clarke,  may  have  said 
that  a  bill  would  have  to  bo  tiled.  But  I  do  not  think 
that  is  established.  If  it  were,  it  would  be  vei-y  far 
from  establishing  a  charge  of  so  serious  a  breach  of 
Judgment,  professional  duty  as  the  client  makes  against  them.  It 
is  positively  denied  by  the  solicitors,  and  it  seems  to 
me  to  be  absolutely  without  foundation. 

On  his  return  from  New  York,  Clarke  was  apparently 
not  very  confident  in  the  value  of  the  advice  to  be  got 
from  his  solicitors,  and  desired  to  get  the  advice  of 
some  other  counsel.  This  was  before  the  answer  was 
put  in.  In  company  with  Mr.  Kerr  he  consults  Mr. 
Leith,  a  counsel,  an  author  of  eminence  on  questions  of 
real  property,  not  only  on  such  as  arise  in  Courts  of 
law,  but  also  in  equity.  The  facts  are  stated  to  Mr. 
Leith,  and  Mr.  Kerr  says,  and  it  is  not  denied,  that  he 
acquainted  Mr.  Leith  with  his  own  doubts  as  to  his 
client's  right  to  resist  redemption.  Mr  Leith  was  about 
to  leave  the  country  and  could  not  give  the  time  fully 
to  consider  the  case  and  give  a  deliberate  opinion  upon 
it,  but  lie  expiessed  his  opinion  to  be  that  it  was  not 
clear  that  Mr.  Clarke  might  not  maintain  his  conten- 
tion that  ho  was  an  absolute  owner,  and  advised  the 
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su  t  to  be  defended.     Acting  upon  this  advice.   Mr. 

on  wr  !"r^^^^^-^':  '^'^  ^"--'-  -^tting  out  the  fects 
on  wh  oh  he  claimed  to  be  irredc-e.nable,  and  this,  with 
an  addition  of  one  paragraph  added  by  Mr.  Kerr,  was 
that  hied  ,n  tlie  suit.     It  was  said  that  this  one  added 
paragraph  contained  the  epitome  of  the  whole  matter  • 
probab  y  it  did,  as  tlie  design  of  the  client  was  to  insist 
upon  the  absolute  right,  and  this  paragraph  asserted 
distinctly  this  right  as  the  result  of  the  previous  para- 
graphs prepared  by  the  client  himself. 
_    Mr.  Clarke  then  makes  a  charge  of  improper  conduct 
m  his  solicitors  in  assisting  to  rash  the  case  through 
with  unnecessary  haste.     I  think  this   is   disproved 
and  that  an  application  for  a  .speedy  hearing  of  the 
case  was  opposed  by  the  solicitors,  and  the  headnc  was 
ordered  by  the   Chancellor,  because  he  thought"  it  a 
proper  case  for  it,  considering  tiiat  a  leasehold  interest 
was  m  question  which  was  every  day  running  out,  and 
becoming  less  and  less  valuable.     Besides,  there  is  no 
evidence,  and  so  far  as  I  can  see  no  pretence  that  the  ^ua.„.„t. 
speedy  hearing  was  injurious  to  the  client. 

On  the  day  before  the  hearing  Mr.  Clarke  with  Mr 
Kerr  went  to  obtain  the  services  of  Mr.  Bethune  as 
counsel,  to  attend  on  the  hearing.     When  the  case  was 
presented  to  Mr.  Bethane,  he  sai.l  at  once  that  there 
must  be  a  decree  for  redemption.     And  it  is  said  that 
Mr  Aerr  remarked,"!  always  thought  so."     This  is 
probably  what  actually  took  place,  for  we  have  seen 
that  he  entertained  doubts  on  the  point,  but  was  over- 
ruled by  Mr.  Leith.     Mr.   Clarke  does  not  deny  that 
Mr.  Aerr  expressed  his  doubts  to  Mr.  Leith,  and  Mr 
Aerr  swears  he  did,  and  all  that  took  place  was  in 
presence  of  Clarke. 

The  result  of  the  hearing  was  a  decree  for  redemp- 
tion,   giving    to    Clarke    tlie    costs    of   an    ordinary 
redemj.tion  suit,  and  making  him  pay  the  costs  of  the 
attempt  to  make  himself  out  the  absolute  owner 
Clarke  sayn  that  he  did  not  know  the  rule  of  the 
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Court,  that  a  mortgagee  denying  the  right  of  redemp- 
tion  must  pay  the  costs  of  that  issue  if  he  fail.  And  he 
alleges  that  he  was  assured  by  Mr.  Kerr  that,  whatever 
the  event,  he  would  be  entitled  to  his  costs. 

A  good  deal  was  said  also  about  advice,  said  to  have 
been  given  by  the  solicitor,  that  a  sum  tendered  by  the 
mortgagors  was  not  sufficient,  as  the  mortgagee  was 
entitled  to  six  months'  interest  in  advance.    But  on  his 
examination  Clarke  admitted  he  would  not  have  taken 
the  junount  tendered,  unless  compelled  to  do  so.     And 
the  nature   of  the  property  and  the  amount  of  the 
advance  by  Clarke  must  be  taken  into  consideration  in 
determining  how  far  he  was  influenced  by  any  such 
advice,  assuming  it  to  have  been  given.     Clarke  had 
advanced  $1,000  on  the  mortgage   of  the  lease,— he 
afterwards  procured  that  to  be  forfeited,  and  had  a 
lease  made  to  himself,  and  the  property  was  a  park  in 
the   neighborhood   of  Toronto,    and   was  a   desirable 
investment,  or  thought  to  be  so,  and  a  company  was 
got  up  for  the  purchase  of  it,  so  that  it  was  thought  to 
be  worth  in  a  short  time  $9,000.     Before  he  w^nt  to 
New  York  Clarke  wanted  $3  000  for  his  interest,  before 
he   returned    he   wanted   $4,000.      The  conclusion   I 
derive  from  this  is,  that  he  would  not  have  accepted 
anything  like  the  sum  tendered,  and  that  his  course 
in  this  matter  was  not  affected  by  the  advice  of  the 
solicitors,  assuming  it  to  have  been  given. 

The  argument  before  us  was,  that  the  defence  was  so 
untenable,  that  a  solicitor  who  did  not  advise  his  client 
to  that  effect  was  guilty  of  such  negligence  as  to  dis- 
entitle him  to  costs  :  that  he  was  asked  by  the  client 
on  the  subject,  and  assured  him  that  in  any  event  he 
would  be  entitled  to  his  costs. 

This  is  entirely  different  from  the  case  made  before 
the  Master.  There  he  was  contending  that  he  had  a 
good  defence,  but  that  it  had  been  so  negligently  man- 
aged he  failed  in  his  defence.  Now  he  says  he  had  no 
defence  and  should  have  been  told  so.     This  is  of  great 
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2ci  1  "•.  T"^^""^  ^^«  charge  against  the  1881. 
sol  tors,  as  it  shews  that  up  to  the  last  he  was  ^^ 
in^s^ng  upon  an  absolute  interest,  a  question  he  had    H^li 

Wl  7'  ,f  u  '  ''P'"'^"  "P""'  ^'h^"  his  own  solicitors      '""• 
had  doubts  about  it.  and  after  he  had  had  Mr  Bethune's 
opinion,  and  after  the  decree  of  the  Court  and  when 
he  was  asserting  he  had  been  advised  to  car  y  the  case 

with  such  a  conviction  in  his  .nind  he  would  hav'e  been 

influenced  by  any  advice  of  his  solicitors,  especial  y 

..nee  heseen.s  to  have  had  very  little  co'nfid'en  e  in 

hen  advice.     I  cannot  also   avoid   referring   to   Mr 

andlh!  '"T"'r  •     ^'  ^«  -  -I-itor.  and  a  barrister.' 
and  the  author  of  some  valuable  books  on   different 
branches  of  the  law.     It  is  asserted  by  the  sector 
at  Mr.  Clarke  told  hi,n  he  had  studied  dl  the  W  on 
the  subject,  and  had  come  to  the  conclusion  he  had  an 
absolute  interest.     It  is  also  sworn  to  -by  Mr.  KenZ 
Mr.  ^,,...  that  when  they  ventured  to^uestion  t"s 
i»e  got  hot  and  excited,  and  would  not  listen  to  them   '"*'«"'*'"• 
so  convinced  was  he  of  the  accuracy  of  his  own  view.' 
Mr.  Clarke  had  an  opportunity  of  denying  all  this,  but 
he  has  not  chosen  to  do  so,  and  I  must  assume  that  he 
could  not  deny  it. 

Mr.  Cfarke  does  not.  I  think,  assert  anywhere  in  his 
evidence  that  he  directly  asked  the  solicitors  if  he  would 
be  entitled  to  costs  if  he  failed  to  hold  the  property 

entitw"  T.  "r'"'"'^  ^""  ''^^"^  ^^  -^^^^  be  so 
en  itled.  The  solicitors  distinctly  deny  that  they  ever 
gave  any  such  advice.  And  though  in  a  simple  cZ 
of  a  distinct  assertion  and  a  distinct  denial  o7lLZ 
eumeofretainer.andformingapart 

that     I  t      ^^'   ^"   '   ''''y   P'-^P^'-   ^"^«   to   say 

that   in    such    a   case   the    solicitor   has    himself  to 

blame  as  he  might  have  protected  himself  by  having 

his  retamer  in  writing,  yet  I  am  not  awarf  of  anf 

aiithonty  for  extending  that  rule  to  facts  aris  n/after 

the  retainer  and  during  the  progress  of  the  litljat    n 
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^1«S^  At  all  events  the  rule  only  applies  where  it  is  simply 
oath  ao-ainst  oath.     But  whore  there  is  other  evidence, 
direct  or  circumstantial,  in  support  of  the  solicitor's.  I 
know  of  no  rule  that  prevents  the  Court  from  acting 
on  the  testimony  so  supported.     The  circumstances  I 
have  stated  above  render   it  unlikely  that  any  such 
question  was  asked,  and  when   the    client  found  his 
own   opinion  fortified   hy  Mr.  Leifh's,  and  when  the 
amount  at  stake  was  so  considerable,  it  is  not  likely 
that  he  would  havts  hesitated  to  risk  the  suit,  even  at 
the  hazard  of  paying  costs.     Veiy  likely  he  was  told 
he  would  be  entitled  to  the  costs  of  a  I'edemption  suit, 
and  it  is  not  difficult  to  see  how  that,  in  the  light  of 
subsequent  events,  might  easily  be  magnified  by  the 
client  into  an   assurance  that  he  would  have  them  at 
all  hazards.     It   njiglit   also   have  been   said    by  the 
solicitor  that  if  the  defence  wei'e  sustained  he  would  be 
entitled  to  his  costs,  which  might  easily  be  extended 
by  the  client  to  mean  that  he  would  be  entitled,  even 
Ju.igment.  though  he  did  not  succee(.I  entirely.     Here  also  it  is  not 
the  solicitor  who  is  desirous  of  benefiting  by  something 
not  stated  in  writing  when  the  retainer  was  given,  but 
it  is  the  client  who  desires  to  add  to  it  by  some  vei-bal 
statement.     When  a  solicitor  takes  a  retainer  in  writ- 
ing he  does  not  insert  in  it  a  statement  that  he  is  to 
be  entitled  to  his  costs.     It  is  assumed  that  he  is  to  .ret 
the  usual  reward  for  his  services.     If  he  does  not  t^ke 
a  written  i-etainer,  then  when   a  difficulty  arises  on 
that  point,  and  the  client  swears  it  was  on  special 
terms,   it   is   not   an   improper   course   to  say  to  the 
solicitor  he  ought  to  have  had  his  authority  in  writing. 
Here  I  understand  the  instructions  to  the  solicitor  are 
in  writing  and  disclose  no  special  arrangement  as'  to 
costs  or  the  terras  on  which  the  defence  was  to  be  gone 
into.     Mr.  CUtrke,  indeed,  says  he  would  have  settled 
the  matter  without  litigation  had  he  known  he  would 
have   to    pay   costs  if  he  failed.     The   circumstances 
before  stated  lead  me  to  think  he  is  stating  his  con- 
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viction  now,  not  what  was  in  his  mind  when  he  drew 
he  answer.     I  do  not  desire  to  say  that  he  is  stating 
Wilfully   and  knowmgly    an    untruth,   but   that   the 
matters  have  got  so  confused  in  his  mind,  as  to  order 
of  sequence  of  events,  tliat  he  thinks  what  his  con- 
viction IS  now  was  his  conviction  at  an  earlier  ,)eriod 
I  have  aiTived  at  the  conclusion  therefore  that  the 
attorney  gave  no  such  assurance  as  tlie  client  now 
asserts. 

It  remains  to  consider  whether  tlie  attorneys  were 
giu Ity  of  that  gross  ignorance,  or  of  such  negligence,  as 
to  disentitle  them  to  tl^eir  costs.     The  posfticm  of  an 
attorney  is  one  that  in.posos  on  him  duties  of  a<lelicate 
and  often  of  a  difficult  cliaracter.    The  client  has  a  ri-dit 
to  the  exercise  on  his  part  of  care  and  diligence  in  the 
execution  ot  the  business  intrusted  to  him,  and  to  a 
tail-  average  amount  of ,  .rofessional  skill  and  knowled.^e 
(Adchson  on  Toi^ts,  38(J,  3rd  ed.)  ar.d  if  he  does  ,H,t 
possess  these  qualifications,  or  does  not  exercise  them 
the   law  makes  him  responsible  for  the  loss  to   his 
chents   from    these   deficiencies.      In  this  instance  I 
think  there  was  no  assurance  in  regard  to  costs  in  case 
ot  iailure  to  substantiate  the  defence,  nor  do  I  think 
there  was  any  conduct  of  the  attorney  in  regard  to  the 
amount  tendered,  tliat  should  deprive  him  of  costs 
And  the  facts  detailed  above  shew  that  his  opinion 
was  not  asked,  or,  at  all  events,  not  relied  on   by  the 
client  as  to  the  validity  of  the  defence,  or  as  to  the 
conduct  of  the  case  in  Cou.-t,  for  he  obtained  the  opinion 
of  Mr.  Leith  as  to  the  one,  and  the  services  of  Mr 
Bethune  as  to  the  other.  Nor  can  there  be  miy  question 
of  neghgenco  in  the  statement  of  facts  submitted  to 
couiisel,  for  the  client  was  present,  not  an  ignorant 
man   unable  to  know  what  was  material  to  his  case 
but  who  knew  them  better  than  the  attorney  himself! 
it  an  attorney  consults  counsel  and  acts  on  thdr  advi-e' 
he  IS  relieved  from  responsibility  (AchHson  on  Toris,' 
588).    A  forUon,    when   the  client  himself  consults 
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counsel,  must  the  attorney  be  exonerated  from  respon- 
sibility. *^ 

Something  was  said  as  to  negligence  in  not  having 

something  inserted  in  the  decree  that  ought  to  have 

been  there  but  I  failed  to  comprehend  in  what  respect 

the  client  had  been  injured,  if  such  were  the  case.  But 

It  tl-ere  was  any  omission,  it  was  only  in  matters  that 

naturally   resulted  from   the   decree  pronounced,  and 

which  should  have  been  attended  to  by  the  solicitor 

who  attended  to  the  settling  of  the  decree.     But  the 

present  solicitors  were  discharged  the  day  after  the 

hearing  of  the  cause,  and   before  the  settlincr  of  the 

decree,  and  they  cannot  be  affected  by  anything  that 

was  then  omitted.  ^      ^        b      «i 

I  think  all  the  cases  cited  decided  before  1870  in 
the  English  Courts,  are  to  be  found  in  Mr.  Addison's 
book.  I  have  referred  to  those  particularly  commented 
on  by  counsel,  and  I  have  looked  at  some  ot  the  others 

j-dK^ent  '  ''^.*^'''  ^^^"  "«<^^^"ff  *°  J«  with  the  matter  now 

in  question,  such  as  Hope  v.  Caldwell  (a),  and  Robert- 
Bonj.  Ccddwell  (b),  and  granting  Mr.  McMichael's 
position  that,  when  the  attorney's  primd  facie  ricrht  is 
impugned  in  evidence,  the  o7iu8  is  on  him  to  prove  his 
right  to  recover,  I  think  he  has  done  so. 

Mr.  McCarthy  placed  the  question  of  onus  in  rather 
a  different  light  from  Mr.  McMichael,  that  the  defence 
was  so  clearly  untenable  the  attorney  must  prove  he 
told  the  client  he  would  have  to  pay  the  costs.  I  do 
not  think  there  was  any  such  duty  in  the  case.  Can 
it  be  said  that  an  attorney  was  bound  to  disbelieve  the 
counsel  whom  the  client  consulted  ?  The  highest  the 
case  can  be  put  on  behalf  of  the  client  is.'that  the 
matter  was  doubtful,  and  in  that  case  there  was  no 
such  duty.  The  client  knew,  when  he  consulted  Mr. 
Le-ith,  that  the  attorney  had  doubts  on  the  subject 
This  is  sworn  to  by  the  attorney,  and  not  denied  by 


(a)  21  C.  P.  241. 


(h)  31  U.  C.  R.  402. 
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the^cHent.  But  the  client  decided  to  act  on  Mr.  Leitk's 

was^noi^h;"'''  '"?  ^?  *!''  '""^'^  '^  conducting  it.   there    » 
was  nothing  out  of  the   usual  course,  for  I  think  it      """• 
completely  disproved  that  the  attorneys  aided  in  rush- 
ing the  case,  or  in  consenting  to  a  speedy  hea.ing-  but 
even  had  they  done  so.  unless  the  client  were  daitl-'ed 
he  cou  d  not  n.ake  them  liable  for  anything,  and  l^'fail' 
to  see  how  a  speedy  hearing  would  have  hurt  him. 

1  think  the  order  of  the  Chancellor  was  rieht  and 
should  beaffirmed.and  the  appeal  dismissed!  ^ifh  cost' 

Fkrgusox.  J.-This  is  the  re-hearing  of  an  order 
Chtc  II  r""'  Chief  Justice  of  Ontario,  then  the 
Chancellor,  allowing  an  appeal  from  a  certificate  of  the 
Master  whereby  he  certified  that  these  solicitors  were 
not  entitled,  as  against  their  client,  Mr.  Clarke,  to  their 
costs  of  the  defence  in  the  suit,  Shields  v.  cCke 
apparently  on  the  ground  of  negligence 

The  Master,  after  finding  in  favour  of  the  solicitors  •"'«'«»..-*. 
on  the  charge  made  .  by   the   client,   that   they  had 
procured  the    bill    in   that  suit  to   be  filed  aga    st 
him   ^id  that  they  had  entered  into  an  arrangement 
with     he    solicitors    for   the   plaintiffs    therein   pre- 
judicial to  Mr  (7W..,  says  that  there  is  a  conflict  of 
evidence  on  the  question  as  to  whether  or  not  they 
fully  and  properly  advised  him,  saying  that  it  was 
alleged  by  Mr  Clarke  that  he  was  never  informed  tla 
Ins  denying  the  right  of  the  plaintiffs  in  that  suit  to 

"or;  '  T^^T  ^"^^  ^^'  ^""  "P°"  ^-•'^-  l--^'h'oId 
prope  ty  of  the  plaintiffs,  might  deprive  him  of  his  costs 

of  suit:  that  he  was  throughout  advised  that  he  had  a 

good  defence  to  the  suit,  and  must  succeed;  that  he 

relied  entirely  on  the  advice  of  the  solicitors,  and  that 

he   would  not  have  defended  the  suit  had  he   been 

advised  that  the  plaintiffs  had  a  right  to  redeem  him- 

while  on  the  other  hand  the  solicitors  allege  that  Mr 

Clarke  was  from  the  first  fully  advised  by  them  that 
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1881.     the  plaintitts  liad,  in  their  opinion,  a  rij,'l.t  to  mleom; 

rTi^  *^'"^f'  <^''''  amiciiltios  in  tlio  way  of  any  otliur  conehision 

'*  Bu7i.*    ^'^'*^  <li.scus.sed  with  liiin,  and  pointed  out  to  him.  but 

that  he  insisted  upon  claiming  a.s  ahsohite  owner  of  the 

proi)erty. 

Tlie  Master  says  the  solicitors  admit  that  tlioy  did 
not  advise  him  that  the  effect  of  deiiyin.,'  the  right  to 
redeem  might  deprive  him  of  his  costs  of  the  suit,  and 
that  they  did  not  go  into  figures  to  ascertain  whether 
a  tender  that  the  plaintiffs  had  made  was  or  was  not 
sufficient;  and  he  says  that  wliere  there  is  such  a  con- 
flict, the  statement  of  the  client  must  prevail  against 
that  of  the  solicitor,  mhling,  that  the  solicitor  always 
has  it  in  his  power  to  put  his  advice  in  writing,  and, 
haying  done  so,  if  the  client  insists  on  pr,  ceeding,  the 
solicitor  is  free  from  responsibility. 

Now,  the  facts,  or  at  least  the  leading  features  of 
the    case,  ai-e   these:  Mr.    Clarke  had   a  mortgage  on 
the    property     of    the     plaintiffs    in     that    s'Ji    for 
urigment.  gj  QOO.     He  had  also  advanced,  one  way  or  another, 
suras  sufficient  to   make   his  claim  somewhere  about 
Si, 500  or  SI, GOO.     The  property  was  a  lease  of  a  park, 
not  far  from  the  city,  and  it  is,  I  think,  quite  manifest 
that  he  conceived  the  idea  that  he  could  become  the 
owner  of  the  property  instead  of  the  mortgagee  of  it, 
or   that   he   could,  by  getting  a  lease  of  it  from  the 
lessor,  place  himself  in  such  a  position  as  to  be  able  to 
obtain  from  these  plaintiffs  a  large  sum  of  money  over 
and   above  the  amount  of   his  claim,  they  being  in 
somewhat   embarrassed  circumstances,  having  execu- 
tions against  them  in  the  hands  of  the  sheriff,  and, 
there  being  apparent  grounds  for  a  forfeiture  of' their 
lease.     Mi-.  Clarke  did  procure  a  lease  from  the  lessor, 
he  apparently  thinking  that  it  was  only  to  serve  the 
purpose  of  preserving  his,  Mr.  r.Yar/ce's "  security,  not- 
withstanding the  forfeiture  of  the  plaintiffs'  lease;  but 
having  got  the  lea,se,  Mr.  Clarke  manifestly  intended 
and  endeavoured  to  make  use  of  it  in  the  way  above 
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imlicnto,!.     He  had  occasion  to  go  to  New  York,  ami     1881. 
b.f,M„  ,.^.„ng  i,e  ,,.tai,u.(I   these  solicitors  to   ertVct  a   ^— 
settlement  for  him  M-ith  the  plaintiffs.     While  he  was    .'^'^'i' 
in  New  York  he  wanted  83.000  for  his  clain.,  an.l  he      """• 
aftervvards    wanted    .^4,000.      The    proi,erty,    it    wa« 
tliou-rht.was  worth  .>?8,000  or  SO.OOO.     The  phuntiffs 
were  not  willing  to  pay  Mr.  ClaA:  any  n.o.e  than  the 
actual  arnom.t  of  his  clain>  as  mortgagee,  and  a  settle- 
mont  "n^ler  such  circun.stances  seemed  out  of  the  case. 
Before  m.  CMr  returned  fron.  New  York,  the  plain- 
tiffs had  filed  the.r  bdl  to  redeem,  and  these  solicitors 
had   accepted  se.-vice   of   it.     He   now  eha,-ges   then, 
with  improperly  procuring  this  l,ill  to  I.e  filed   hut  the 
Master   found   against   him  on   that  point.      On    his 
return   from   New    York    he   might   have   repudiated 
what   the  solictors    had    done,   their   retainer    bein.r 
limited   as   above;    he   did    not   do   so,    but,    on    th'e 
contrary,  he  ratified  it.     The  solicitors  say  that  they 
had  very  grave  doubts  about  the  defence  bein<r  a  ten- 
able one,  and  that  they  so  told  Mr.  Clarke,  a°nd  it  is  J-'^««-t. 
beyond  ail  doubt  that,  shortly  after  his  return  from 
New  -iork,  an<l   before   the   bill    was   answered,  Mr 
a«r/^>  and  Mr.  A'en- went  together  to  consult  coun.sel' 
Mr.   Leith,  a  lawyer  of  eminence,  as   to  the  defence' 
They  did  consult  him.  and,  it  is  beyond  dispute  that 
Mr.  Kerr  did,  in  Mr.  Clarke's  presence,  state  to  Mr 
Leith  his  fears  and  doubts  as  to  whether  or  not  the 
defence   was   one   that   was   tenable,  and    Mr.   Leith 
though  not  having  much  time  at  his  command,  beinc^ 
preparing  to  leave   the  city,  did  advise  that  the  suit 
was   one  that  ought,  under  the  circumstances,    to  be 
defended.     Mr.    Clurke  knew   Mr.   Leith   well    as  he 
knows  all  the  leading  lawyers  of  the  city,  and  having 
gotten  this  advice,  he  himself,  drafted  the  answer  to 
the  bill  in  the  suit.     In  the  face  of  this,  Mr.  Clarke 
contended  before  the  Master  as  he  now  contends,  that 
he  was  throughout  advised  by  the  solicitors  that  he 
had  a  good  defence  SivC  must  succeed,  and  that  he 


i 

•1 

i.  .. 

< 

■pae- 

1 

( 

■;* 

1 

sou 


CHANCKHV    KKI'OUTS. 


R*  Kerr, 
4karf  k 

Ball. 


1881.    relied   upon  such  advice.      It  i.s  stated,  both  hy  Mr, 
""■^""^  Kerr  and  Mr.  AkerH,  that  whenever  tliey  spoko  to  Mr. 
Clarke  about  the  danger  that  might  arise  in  respect 
of  the  forfeiture  of  the   plaintiHk'  lease,  ho   became 
impatient,  Tone  of  them,  Mr.  Ah'rs,H\\h\  he  would  go 
into  "  tantrums,")  and  would  not  listen  to  them,  as- 
serting that  the  forfeiture  of  the  plaintiffs'  lease  was 
complete,   and   this    is   not   denied,    or   at   least   not 
directly  denied,  by  Mr.  Clarke,  and  I  think  it  is  impos- 
sible to  arrive  at  any  ccmclusion  on  the  evidence,  but 
that    Mr.    Clarke   i.s   in    error  when   he  Hiiys  he  was 
throughout  advised  by  the  solicitors  that  his  defence 
was   good,  and  that  he  relied  on  their  advice.     His 
reliance   was,   I    think,   upon   his    own    ])reconceived 
notions,  fortified  by  the  advice  from  Mr.  Leith,  to  the 
efteet  '\attlje  suitshould  b'!  defended;  and  having  had 
this  advice  of  counsel  given  in  the  presence  of  Clarke, 
who  is  himself  a  lawyer,  and  who,  according  to  some 
of  the  evidence,  at  least,  said  he  had  read  and  studied 
Juugmeut.  yp  ^.jjg  ]g^^  relating  to  the  case  were  the  solicitors, 
as  solicitors,  to  set  up  their  own   views  as   against 
the  advice  of  counsel   so  obtained  ?      Certainly  not. 
The  charge  that  the  solicitors  facilitated  the  plaintiffs' 
solicitors    in    their    conduct    of     the    cause    is    not 
supported    by    the    evidence,    and    there    does    not 
appear  to  have  been  anything  out  of   the  ordinary 
course  in  the  conduct  of  the  defence  until  the  approach 
of  the  hearing  of  the  cause,  when  Mr.  Clarke  again 
retained  counsel,  who,  when  he  had  examined  his  brief, 
was  of  the  opinion  that  the   defence  must  fail.     The 
case   was   heard,  and,   I   think    the   complaint   made 
against   the   solicitors,   as  solicitors,  respecting   what 
occurred  at  the  hearing,  whether  they  have  any  founda- 
tion or  not,  are  matters  in  regard  to  which  the  solicitors 
were  relieved  of  responsibility,  and  very  soon  after  the 
hearing  of  the  cause  Mr.  Clarke  changed  his  solicitors, 
no  proceedings  having  been  had  in  the  meantime  in 
respect  of  which  any  complaint  is  made.     Notwith- 
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standing'  the  advi.v  „iven  hv  Mt-   r    n   .^ 

4"t"fcion,  ami,  it  .sooins  to   bo  iimlisniih.,1   *i    *  .1  '*"^ 

h.v.  u.e„  „„,  i„j,„^'  rit; ;:,  ;;:l"1  :-""  '- 
toNi «,,,  „,.ui„,  „„  th.'iuto';': '  ia"i;  ::';it;.';.rk" 

of  liavirur  to  i)(iv  costs    T  H,;..i    •.  '  "'''^ 

fat  t,,.,.  ,i„..j:,i  :r„„j    :,:»:,"■- p-^""« 

7««  <'«f^- "K  tl,„  »„it  for  tl,„  ,  u  -nlfof  "'.""''*' 

Wgo  «u„,  above  the  .,„o„„t  „f  hL    fX:  /^  ' S  ; 
ence  between  81,3,10  or  81,(i00  a.„l  S4  nnh        ,  i 
all  the  eviJenee  I  consider    t  iTn    f;  .  '  ""  ,  ''''"" 
h.ye  change,,  ,,,  course  had  h!     "en' to  fr"  Th""' 
It  «  urged  that  the  solicitors  di.l  not  m    ■„  ^''■ 

lation  as  to  the  amount  of  the    en  I     tl    .    ^'^        "' 
by  thephuntifli  in  the  suit    Eve    ,f  u  ''::'r,  ""''=  "^' 
the  solicitors  to  n.ake  this  Co™  I't    ,7  '     ^  .r^,:' 
cuiustances  (and  I  do  not  s-iv  th.i  u  ^' 

aaid  that  anyone  e.p,„;:,;;it:,::;r,:;^,„''; 

at  tins  ca.se  and  taking  into  account  ih         ?    '  ^ 

^^-•/.  at  the  ti.„e,  and  th  "       IT?  ^^  ^'^■^^• 

clai.ning,  and  endeavounn,  to  mik  Tep,    n  !«:  Z" 
would  arrive  at  the  conclusion  th.t  a  rl^ff^  ^7' 

few  shillings  or  a  few  dolla  s  in    t  """'  '^  * 

tender  would  have  chan^ll^IirrL  ^rrdfcr 
even  if  it  be  granted  that  any  difference  wonM  L      ' 

^ient  and  that  of  trslS^  Vot'S h°it 

lirZid"  r^eXf (sTdT'  T '  ''■ "» 

^^      i.u    -x  ^  »  ^^""  ^oi'such  aconclnsmn 

no  authority  was  cited  except  in  the  case  of  ^-^       ? 
on  the  question  of  retainer.)     I  th  'k  Mr  1  /  ?f 
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1881.  scheme  and  a  design  of  his  own  to  carry  out,  and  he 
relied  strongly,  as  I  have  said,  upon  his  own  convic- 
tions, supported  by  the  advice  received  from  Mr.  Leith; 
that  he  did  not  rely  upon  the  opinions  or  advice  of  his 
solicitors;  and  I  fail  to  see  that  he  has  sustained  any 
charge  against  these  solicitors  sufficient  to  deprive  them 
of  their  costs  against  him.  I  do  not  think  the  case 
Judgment.  ^^^  requiring  to  be  considered  upon  nice  questions  of 
law  as  to  the  degree  of  negligence  that  will  deprive 
the  solicitor  of  his  remuneration.  I  think  the  case,  on 
the  evidence,  plainly  against  Mr.  Clarke,  and  I  am  of 
the  opinion  that  the  order  of  the  Chancellor  was  right, 
and  ought  to  be  affirmed. 
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1881. 
Hamilton  Provident  and  Loan  Society  v.  Bell.    ""^ 

Principal  and  agent-  Valuer  of  land,  MhUity  of  for  loss. 
^he  paid  agent  of  a  Loaning  Society,  who  professed  to  be  skilled,  and 
fet  format:  ''^  'V'  ll""^  °'  '^"'^^'  ^''^  '^'^^  '^^"^'^  *<>  ^h'e  So- 

mvrthornev.  Hunter,  5  App.  R.  L57.  distinguished. 

This  was  a  suit  by  The  Hamilton  Provident  and 
Loan  Society  against  Samuel  Bell,  the  bill  in  which 
was  takenj.ro  confesso  against  the  defendant,  and 
stated  in  effect :  , 

(1.)  That  the  plaintiffs  were  an  incorporated  com- 
pany duly  authorized  by  law  to  lend  moneys  and  to 
accept  mortgages  upon  real  estate  in  security  for  the 
repayment  thereof;    (2)  that  some   time  during   the 
month  of  July,  1878,  one  Gregory  Bohier,  of  the  town- 
ship of  Tarbolton,  in  the  county  of  Carleton,  merchant 
then  be.ng  the  owner  in  fee  simple  of  certain  lands  in 
the  said  township  containing  200  acres,  made  an  appli- 
cation to  the  plaintiffs  ti)rough  the   defendant  f or  a ''**«""°*- 
oan  of  Sl,.500,  offering  in  security  therefor  to  ^ive  to 
the  plaintiffs  a  mortgage  upon  these  lands.  (3)  That  the 
defendant  who  assumed  to  have  a  thorough  knowledge 
of   he  value  of  real  estate  situate  in  the  said  township 
and  adjacent  to  the  above  mentioned  land,  had  at  his 
own  request,  been  employed  by  the  plaintiffs  to'  make 
valuations  of  the  lands  of  persons  applying  for  loans  of 
money  and  to  report  and  certify  thereon  to  the  plain- 
tiffs  ;  (4)  that  on  or  about  the  30th  of  the  said  month 
of  July,  the  defendant,  at  the  request  of  the  plaintiffs 
personally  inspected  the  said  lands,  and  after  having 
been  informed  by  the  plaintiffs  that  they  would  place 
implicit  reliance  on  the  truthfulness  of  his  representa- 
tions  and   the  correctness  of  his  valuation  reported 
thereon  m  writing  under  his  hand  to  the  plaintiffs 
representing  that  a  large  portion  of  said  parcel  of  land' 
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to  wit :  80  acres  was  cleai'ed  and  under  cultivation, 
"^""XT"'  and  that  no  portion  thereof  was  swampy  or  lying 
proYident  -waste,  whereas  in  truth  and  in   fact  only  two  acres 

mud  Loan  *' 

Society    "wrere  Under  cultivation,  and  more  than  100  acres  wore 

T. 

Bell,  covered  with  swamp.  ,  And  the  defendant  also  in 
manner  aforesaid,  represented  to  the  plaintiffs  that  said 
lot  of  land  was  worth  and  would  sell  for  the  price  or 
sum  of  $3,440,  and  recommended  the  plaintiffs  to  invest 
the  sum  of  $1,500  upon  the  security  aforesaid,  whei-eas 
the  same  was  not  worth  more  than  $1,000 ;  (5)  that 
the  plaintiffs  relying  upon  the  veracity  of  the  defen- 
dant, and  wholly  depending  upon  his  representations 
and  valuation,  advanced  to  the  said  Bohier  the  sum  of 
$1,500,  and  received  from  him  as  a  security  for  the 
repayment  thereof  a  mortgage  upon  the  said  parcel 
of  land ;  (6)  that  the  defendant  was  duly  paid  by  the 
plaintiffs  for  making  the  valuation  and  leport  afore- 
said, and  for  his  services  in  connection  therewith  ;  (7) 
that  the  said  Bohier  made  default  in  payment  of  the 
statement,  said  mortgage  moneys,  and  became  insolvent  and  wholly 
unable  to  pay  anything  in  respect  thereof;  (8)  that  the 
plaintiffs  were  not  able  to  obtain  a  purchaser  for  the 
said  lands  at  a  greater  price  than  $1,000 ;  (9)  that 
the  plaintiffs  had  offered  and  were  ready  and  willing 
to  convey  said  lands  upon  being  paid  the  amount  of 
their  claim  in  respect  thereof,  but  the  defendant  refused 
to  accept  such  offer ;  (10)  and  the  plaintiffs  charged 
that  the  defendant  either  designedly  and  with  a  fraud- 
ulent intent  made  such  incorrect  and  untruthful  repre- 
sentations and  valuation,  or  was  guilty  of  such  gross 
neglect  in  respect  thereof,  unaccompanied  by  a  belief 
that  his  representations  were  true,  as  to  render  him 
liable  to  the  plaintiffs  to  make  good  to  them  the  loss 
and  damages  by  them  sustained  on  account  thereof, 
and  the  plaintiffs  submitted  that  he  should  be  ordered 
to  pay  the  same,  and  that  in  default  of  payment  there- 
of, writs  of  fieri  facias  goods  and  lands  should  be  issued 
ajiainst  him. 
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The  prayer  of  the  bill  was  :  That  an  account  mi^ht    1881 
be  taken  of  the  amount  due  to  the  plaintiffs  under  ^^ v^ 
and  by  virtue  of  the  mortgage  aforesaid,  and  the  costs  Pro""rn1 
and  expenses  incurred  by  them  in  attempting  to  sell  "'ocie?r 
the  said  lands:  that  an  account  might  be  taken  of     bIIi. 
the  value  of  the  said  lands :  that  the  defendant  mi^rht 
be  ordered  to  pay  to  the  plaintiffs  the  difference  between 
the  value  of  such  lands  and  the  plaintiffs'  claim,  includ- 
ing the  costs  and  expenses  aforesaid  :  that  in  defanlt  of 
payment,  writs  of  fieri  facias  goods  and  lands  mic^ht 
issue  against  him  :  that  the  defendant  might  be  ordered 
to  pay  the  costs  of  suit :  that  for  the  purposes  afosesaid 
all  proper  directions  might  be  given  and  accounts  taken, 
and  for.  further  and  other  relief. 

Mr.  Muir,  for  the  plaintiffs. 

No  one  appeared  for  the  defendant. 

Spragge,  C— The  plaintiffs  are  a  loan  company  and  January  u 
the  object  of  the  present  bill  is  to  make  a  valuator  of 
land  employed  by  them  responsible  for  loss  occasioned  '"'*"**• 
by  false  representations  as  to  the  condition  and  value 
of  the  land. 

[The  Chancellor  here  read  the  3rd,  4th,  6th,  and  10th 
paragraphs  of  the  bill  as  above.] 

It  thus  appears  that  the  defendant  was  employed  by 
the  plaintiffs  as  their  agent  to  make  valuation  of  the 
lands  of  persons  applying  for  loans ;  that  the  defendant 
was  a  paid  agent;  that  his  situation,  profession,  and 
employment  implied  the  possession  in  him  of  know- 
ledge and  skill;  that  he  personally  inspected  the  land 
in  question,  with  the  knowledge  that  his  employers 
relied  upon  his  truthfulness  and  correctness;  that  his 
report  was  untrue  in  fact,  in   the  particulars  stated 
and  must  have  been  wilfully  untrue  if,  as  is  alle<^ed  he 
personally  inspected  the  land.     The  saleable  value  may 
be  only  a  matter  of  opinion. 
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1881.        As  to  paragraph  10 :  It  is  a  charge,  put  in    the 

^i;^^  alternative.     The  second  branch  of  the  alternative  is 

^Tlian  peculiarly  worded:  that  defendant  was  guilty  of  gross 

Society    neglect  unaccompanied  by  a  belief  that  his  representa- 

^^-      tions  were  true.     This  was  probably  to  negative  bona 

^cZes  in  the  making  of  the  representations. 

The  plaintiffs  refer  me  to  the  case  of  Goiuan  v.  Paton 
(a),  and  I  agree  that  that  case  was  properly  decided; 
but  some  of  the  language  used  in  the  Court  of  Appeal 
in  Silverthorne  v.  Hunter  (b),  appears  to  me  somewhat 
in  conflict  with  that  case;  especially  in  view  of  the 
fact  that,  as  appears  by  the  report  of  that  case  in  26 
Gr.  p.  392,  the  defendant  was  paid  by  the  plaintiff  for 
making  the  valuation. 

I  think,  however,  that  this  case  may  properly  be 
decided  as  falling  within  the  principles  applicable  to 
cases  of  agency,  and  the  possession,  or  professed  posses- 
sion of  knowlege  and  skill  in  the  agent.  In  such  cases 
it  is  not  necessary  to  establish  against  the  agent  fraud, 
J..c!jment.  or  gross  negligence,  from  which  fraud  may  be  inferred' 
as  has  been  held  to  be  necessary  in  other  cases  of 
untrue  representation  where  the  law  casts  no  duty 
upon  the  person  making  the  representation. 

Mr.  Evans,  in  his  book  on  the  law  of  Principal  and 
Agent,  p.  238,  states  the  law  to  stand  thus,  even  in  the 
case  of  gratuitous  agency  :  "An  agent  is  liable  for  mis- 
feasance  in  performing  a  gratuitous  undertaking  if  he 
fails  to  exercise  that  degree  of  skill  which  is  imputable 
to  his  situation  or  employment.  Any  failure  on  his 
part  to  fulfil  the  obligations  imposed  upon  him  as  being 
possessed  of  the  skill  which  he  holds  himself  out  to 
the  world  as  possessing  is  actionable  negligence." 

The  learned  writer  summarizes  the  case  of  Shiells  v. 
Blaekburne  (c),  and  quotes  the  language  of  Lord 
Loughborough  in  that  case,  which  is  applicable  to  the 


(a)  27  Gr.  48. 
(c)  1  H.  Blao.  158. 


(6)  5  App.  167. 
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wTu^^sf^V/^-  ^'  T'-  "^''^  Loughhorough  agreed    1881. 
with  Sir   ^Y^lham  JoncB  (Law  of  Bailments,  p    120)  ^-v^ 
that  when  a  bailee  undertakes  to  perform  a  gratuitous  M^.»t 
act,  fi-om  which  the  bailor  alone  is  to  receive  benefit   X.\:^ 
there  the  bailee  is  only  liable  for  gross  negligence;  bu        bUl 
If  a  man  gra  uitously  undertakes  to  do  a   thing  to  the 
best  of  his  skill,  where  his  situation  or  profession  h 
such  as  to  imply  skill,  an  omission  of  that  skill  ig 
mputablo  to  him  as  gross  negligence.     His  Lordship 
acknowledged,  too,  that  if  in  this  case  a  ship-broker  or 
a  clerk  in  the  custom  house  had  undertaken  to  enter 
the  goods,  a  wrong  entry  would   in  them   be  gross 
negligence,  because  their  situation  and  employment 
necessarily  imply  a  competent  degree  of  knowled^^e  in 
making  such  entries;  but  when  an  application  mider 
the  circumstances  of  this  case  is  made  to  a  general 
merchant  to  make  an  entry  at  the  custom  hoaso.  such 
a  mistake  as  this  is  not  to  be  imputed  to  him  as  gross 
negligence. 

Mr.  Justice  Heath,  said :  "  The  defendant  in  tins  case  •'"^^-nt. 
was  not  guilty  either  of  gro.s  negligence  or  fraud,  he 
acted     o,.a>cZc.     If  a  man  applies  to  a  surgeon  to 
attend  him  in  a  disorder,  for  a  reward,  and  the  surgeon 
treats  him  improperly,  there  is  gross  negligence,  and 
the  surgeon  is  liable  to  an  action;  the  surgeon  would 
also  be  liable  for  such  negligence  if  he  undertook  gratis 
to  attend  a  sick  person,  because  his  situation  implies 
skill  in  surgery;  but  if  the  patient  applies  to  a  man  of 
a  different  occupation  for  his  gratuitous  assistance,  who 
either  does  not  exert  all  his  skill,  or  administers  im- 
proper  remedies  to  the  best  of  his  ability,  such  person 
IS  not  liable.  i'       " 

The  case  of  Jenkins  v.   Betham  (a),  more  nearly 
resenables  this  case  than  any  other  that  I  have  met  with 
The  facts  ai-e  stated  shortly  at  p.  171:  "The  plaintiff  is 
the  rector  of  Fill.ngham.  near  Lincoln.  The  defendants 
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^  are  surveyors  and  valuers  at  Lincoln,  and  as  such  are 
Ham'ii^  enjployed  by  the  Dean  and  Chapter  of  Lincoln.  The 
r»TLo"a  Plaintiff  having  been,  in  the  month  of  April,  1852,  pre- 


Society 
Beil. 


Judgment. 


sented  to  the  rectory  of  Fillingham,  vacant  by  the 
death  of  the  late  incumbent,  the  Rev.  Matthew  Hodge, 
and  being  desirous  of  having  the  dilapidations  of  the' 
rectory  house  and  premises  valued,"  addressed  a  letter 
to  the  defendants  requiring  them,  amongst  other  things, 
to  make  such  valuation. 

The  ground  of  complaint  was,  that  the  defendants 
had  made  their  valuation  on  behalf  of  the  plaintiff,  un- 
skilfully, and  in  ignorance  of  the  proper  principles  upon 
which  such  valuation  should  be  made,  that  piinciple 
being  established  by  the  case  of  Wise  v.  Metcalfe  (a),  a 
case  which,  it  was  stated  in  the  evidence  of  a  surveyor 
called  for  the  plaintiff,  was  very  familiar  to  dilapida- 
tion surveyors.   On  the  other  hand  there  was  evidence 
for  the  defendants  that  they  had  valued  according  to 
the  best  of  their  judgment  and  experience.   See  p.  175. 
It  was  left  to  the  jury  to  say  whether  the  defendants 
supplied  that  ordinary  degree  of  skill  and  knowledge 
which  could  reasonably  be  expected  from  country  sur- 
veyors and  valuers,  and  the  jury  found  that  they  did, 
and  gave  a  verdict  in  their  favour. 

A  new  trial  was  granted,  the  duty  and  liability  of 
the  defendants  being  thus  stated  by  the  Chief  Justice 
by  whom  the  judgment  of  the  Court  was  delivered  : 
"  The  cause  of  action  is,  that  the  defendants,  by  holding 
themselves  out  as  valuers  and  surveyors  of  ecclesiastical 
property,  represented  themselves  as  understanding  the 
subject  and  qualified  to  act  in  the  business  in  which 
they  professed  to  act,  and  thus  induced  the  plaintiff  to 
retain  and  employ  them  ;  whereas  they  were  ignorant 
of  the  subject,  and  the  plaintiff  by  reason  of  their 
ignorance  sustained  a  loss.  Their  ignorance  of  the 
subject  and  incompetency  to  act  in  the  business,  were 


(a)  10  B.  &  C.  299. 
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in  part  shewn  by  their  failure  upon  the  valuation  which 
subsequently  took  place;  but  that  was  not  the  whole 

tak  ng  tha    they  were  competent,  and  the  breach  of 

al^tt^T''"  ^'"  '^'  ^"^  ^^^'^''^  «"«'  ^"d  even  the 

h^h  Lhi  -r'  '"  "^"'^  ^  ^"^'^^  J"'^^  ^-^«d.  to  estab^ 
hshlzabdity  against  a  paid  agent  having  or  professing 
to  have  skdl  and  knoMdedge  in  the  mltter  in  which 
he  IS  employed;  and  upon  that  ground  he  is  in  mv 

down  by  the  learned  Judge  by  whom  the  judgment  of 
the  Court  was  delivered.  "^  ""gment  ol 

The  decree  will  be  for  the  plaintiffs,  with  costs. 
The  defendant  should  have  liberty  to  pay  the  plain 
tiffs  the  sum  advanced  by  them  with  (oLourseKZl 

mortr^Th    d  ''^^'^"''   *'^^^''P^"  assigning! 
mortgage.     The  decree  may  be  in  the  alternative 
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Owens  v.  Taylor. 


Patent  for  invention— Novelty— Royalties  payable  under  void  patent. 

The  mere  attaching  of  the  support  of  the  handle  of  a  pump  highe-  or 
lower  in  position  than  that  formerly  in  use,  is  not  the  subject  of  a 
patent ;  but  P.  having  obtained  a  patent  therefor,  which  he  assigned 
to  the  plaintiff,  who  again  assigned  to  the  defendant  subject  ta 
certain  royalties. 

Held,  that  notwithstanding  the  invalidity  of  the  patent  he  was  en- 
titled to  recover  the  amounts  payable  to  him  under  the  agreement 
during  the  currency  thereof. 

The  bill  in  this  c:ise  was  fibd  2iiJ  October,  1879,  by 
Henry  Oivens  against  George  Tui/lor,  setting  forth  (1) 
that  by  letters  patent  duly  issued  under  the  seal  of  the 
Dominion  of  Canada,  and  dated  the  17th  day  of  July, 
1872,  there  was  granted  to  one  Charles  Powell,  therein 
named  his  assigns,  and  legal  representatives,  for  the 
period  of  five  years  from  the  date  of  the  said  letters 
patent,  the  exclusive  right,  privilege,  and  liberty  of 
making,  constructing,  and  using  and  vending  to  others 
to  be  used  a  certain  invention  of  the  said  Charles 
Foivell,  called  or  known  by  the  title  or  name  of  "  The 

statement  ^""^  ^""^^  ^^'^  ^^^  Connections,"  a  full  description 
*"■  whereof  and  the  specifications  and  drawings  relating 
to  the  said  invention  were  annexed  to  the  said  letters 
patent ;  (2)  that  while  the  said  lettei-s  patent  were  in 
full  force  and  validity,  the  said  Charles  Powell  by  an 
instrument  under  seal  granted  and  assigned  to  the 
plaintiff"  all  the  right  title  and  interest  of  the  said 
Powell  in  the  said  invention  and  in  the  said  letters 
patent  for  and  the  exclusive  right,  privilege  and  liberty 
of  making  constructing  and  using  the  said  invention, 
and  vending  the  same  to  others  to  be  used,  within 
the  counties  of  Peterborough  and  Victoria,  and  the 
township  of  Cavan,  during  the  term  of  said  letters 
patent ;  (3)  that  while  the  said  letters  patent  w^ere  in 
full  force  and  validity,  and  after  the  plaintiff  had 
acquired  the  said  interest  therein  previously  described. 
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an  agreement  was  entered  into  by  and  between  tlu- 
plaint.tt  a..l  defendant,  and  by  an  instrument  unrlrr 
the   respective  seals  of  the  plaintiff    and    defendant, 
dated  the  first  day  of  May,  1875,  the  plaintiff  granted 
to  the  defendant  the  right  to  manufacture  and  sell  the 
said  invention  within  the  said  counties  of  Peterborou-di 
and    Victoria,  and    the   township   of  Oavan,  for   the 
period  of  two  years  from   the  date  of  tlie  said  instru- 
ment, and  in  and  by  the  said  instrument  tlie  defen.l- 
ant  covenanted  and  agreed,  amongst  other  thin..s  to 
pay  or  cause  to  be  paid  to  the  plaintiff  the  sum  ol'one 
dollar  for  every  force  pump  and  the  sum  of  fifty  cents 
for  eveiy  lift  pump  he  should  manufacture  and  sell 
under  the  said  agreement,  and  that  he  would  also  at 
least  once  in  every  three  months,  and  as  often  as  he 
should  be  required  so  to  do  by  the  plaintiff,  furnish 
him  with  a  statement  shewing  all  the  pumps  he  had 
nianufacturec  and  sold  under  the  said  agrelent,and 
would  also  at  least  once  in  every  three  months  pay 
ove,     he    amount    of    money    due    and    owing    to  statement, 
the    pWiff   under  the    said    agreement;    (4)    that 
while   the    said   letters    patent    were    in    full    force 
and  validity,  and  before  the  expiration  of  the  term  of 
fiveyears  therein  mentioned  as  the  duration  thereof 
the  said  Charles  Pon.ll,  in  pursuance  of  the  provisions 
of  the  statute  in  that  behalf,  made  application  for  an 
extension  of  the  duration  of  the  said  letters  patent- 
and  such  application  was  granted,  and  letters  patent 
were  duly  issued  to  the  said  Charles  Poxoell  dated  the 
16  h  day  of  July,  1877,  granting  to  him,  his  assigns 
and  representatives,  the  exclusive  right,  privilege,  and 
hberty.  of  making,  constructing  and  using:  and  vendin. 
to  be  used,  the  said  invention  for  a  further  period  o°f 
five  years  from  the  date  of  the  said  last-nfentioned 
letters  patent ;  and  that  the  same  still  continued  in  full 
force  and  ^^hdity;  (5)  that  by  an  instrument  under 
seal  dated  the  15th  day  of  November,  1878,  the  said 
Charles  Porcell,  for  a  valuable  consideration,  granted 
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1881.    and  transferred  to  the  plaintiff  all  the  right,  title,  and 
interest  of  the  said  Charles  Poiuell  in  the  said  inven- 
tion, and  the  said  letters  patent,  for  and  within  the 
limits  of  the  counties  of  Peterborough  and  Victoria,  for 
the  full  period  of  the  term  of  the  said  letters  patent ; 
and  the  plaintiff  claimed  that  he  was  then,  and  had 
been  ever  since  the  date  of  the  said  instrument,  solely 
and  exclusively  entitled  to  manufacture,  construct,  use, 
and   vend  to  others  to  be  used,  the   said  invention 
within  the  limits  of  the  said  counties  of  Peterborough 
and  Victoria;  (G)  that  the  said  Charles  rowell  was  the 
first  and  true  discoverer  of  the  said  invention,  which 
the  said  bill  alleged  was  new  and  useful,  and  consisted 
(as  by   reference  to  the  specifications  and   drawings 
annexed  to  the  said  letters  patent,  which    were  too 
lengthy  to  be  conveniently  set  forth  in  the  sai '  bill  in 
full,  would  appear)  of,  first,  a  cone-shaped  pump  head 
or  stock  ;  second,  an  oscillating  or  rocking  -iipport  for 
the  fulcrum  pivoted,  or  secured  at  or  near  ihe  gi'ound ; 
8t«tem«nt.  third,  the  combination  of  the  oscillating  support  with 
a  wooden  pump ;  and,  fourth,  the  arrangeuunt  of  two 
cylinders  and  connecting  chamber  with  tht-  laver  con- 
necting with   plunger  rods  in  the  cylinder ;  (7)  that 
under  the  agreement  in  the  third  paragraph  of  said  bill 
mentioned   the   defendant   manufactured  and   sold  a 
large  number  of  force  and  lift  pumps  according  to  the 
said  invention,  and  by  reason  thereof  became  indebted 
to  the  plaintiff  in  a  large  sum  of  money  under  the 
terms  of  the  said  agreement;  but  although  he  had 
made  some  payments  on  account  of  such  indebtedness 
he  had  not  paid  or  caused  to  be  paid  to  the  plaintiff 
the  full  amount  due  or  owing  to  him  for  pumps  manu- 
factured and  sold  by  the  defendant  under  the  said 
agreement,  and  that  there  then  remained  a  large  sum 
due  and  payable  from  the  defendant  to  the  plaintiff 
under  the  said  agreement;    (8)  that   the   defendant, 
although  frequently  requested  by  the  plaintiff  so  to  do, 
had  neglected  and  refused  to  furnish  the  plaintiff  with 
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a  s  a  oment  .shewing  all  the  pum,,,s  nmnufacture.I  and 
sold  l.y  Inn,  and  to  pay  over  to  tl/e  plaintiff  the  nLZl 
of  money  d,.e  and  owing  to  hin.  un.lor  th.    .said  a^r  e 

aTonM^o"^?^"  •'""'^^^'^•^  "nabI,witho;"  ,. 
aid  of  tins  Court,  to  a,scertain  the  number  of  punn.s  so 
manu  acturod  and  .sold,  and  the  amount  duo  and  n. 
by  the  defendant,  under  the  said  agreement-  (!))  thai 
the  pla,  ..tt  wa,s  a  manufacturer  of  pumps',  nd   1  a1 

fci   ftom  the  said   Charles  Poivell,  engaged  in  manu- 
fac  u„ng  and  .selling  cone  pumps  madrand  anZ  d 
under    and    m    accordance    with     the     said    n!  ".  f 
-d  that  the  plaintiff  had  spent  C:jt^ 
t^,ng   he  .saKl  pun^ps,  and  they  had  acquired  a  good 

and  that  the  pumps  ,so  made  and  sold  by  the  plaintff 
had  been  continually  gaining  favour  with  the  p     He 

lo  1   day  of  November,  1878,  the  defendant  had  with! 

out  the  authority  or  licence  of  the  plaintiff  been  nmnu-  «'^te..„. 

fac  unng  and  selling  to  others  within  the  limits  of  the 

said   counties   of    Peterborough    and    Victoria  t  g 

numbers  of  pumps  precisely  similar,  or  in  close  imitation 

of  he  punips  manufactured  by  the  plaintiff  under  the 

said  invention  and  patent,  and  that  the  defendant  hold 

himself  out  to  others  as  the  manufacturer  and  veX 

of  cone  pumps,  and  thereby  led  and  induced  intending 

purchasers  to  believe  that  the  pumps  so  manuf^ct      f 

by  him   were   cone  pumps,   the  subject   of  the  sdd 

invention,  and  that  by  that  means  the  defendant  wis 

enabled  to  sell  and  dispose,  and  that  he  had  sold  Td 

disposed  of  numbers  of  pumps  in  infringement  u  on 

the  said  pa  ent  and  invention  and  in  violation  of  the 

paintitf  of  large  gams  and  profits  which  he  would 
otherwise  have  derived  from  the  sale  of  pumps  manu- 
fac tured  by  nm  in  accordance  with  said  patent ;  (1 1) 
that  the  said  pumps  so  manufactured  and  sold  by  the 
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1881.  (lofciiilaiit  were  of  inforior  vvorkiimnnliip  ami  mati'iiul, 
Mu\  that  liy  tho  sale  tlioreof  as  cone  pumps  tho 
icputution  of  tlio  plaintiff's  pumps  was  iliminisluMl.aml 
tlic  plaijitiH"  tlicrcliy  injurod  in  his  said  tnuh'jand  the 
defendant  threatened  and  intended,  and  ho  wonld 
unless  restrained,  contrive  to  sell  pumps  nuide 
similar  to  or  in  close  imitation  of  the  said  cone  pump; 
and  tliat  he  had  then  a  large  number  of  said  pumps  on 
hand  which  lie  was  offering  for  sale  in  spite  of  tho 
plaintiff's  remonstrances;  (12)  that  the  plaintiff 
had  heen  greatly  injured  by  the  said  wrongful 
acts  of  tho  defendant,  and  that  he  would  be  further 
injured  by  a  continuance  thereof.  And  the  plnintiff 
Hubmitteil  that  tho  defendant  ought,  in  additi«jn 
to  such  other  rtdief  a.s  tho  plaintiff  was  entitled  to 
against  him  in  ro.spectof  the  matters  in  the  ])laintitf's  bill 
set  forth,  to  be  directed  to  compensate  the  plaintiff  for 
the  damage  sustained  by  him  by  reason  of  the  defen- 
dant's wrongful  act,  as  well  as  to  account  for  the  gains 
Statemsnt.  (mJ  profits  mado  by  the  defendant  by  such  wrongful 
manufacture  and  sale  of  pumps  as  aforesaid  ;  (13)  that 
the  defendant  alleged  and  pretended  that  the  said 
letters  jmtent  were  invalid  and  void  upon  vaiious 
grounds;  but  the  plaintiff  alleged  that  the  said  paU  nt 
was  valid  and  in  full  force  and  virtue,  and  further  that 
the  defendant,  having  accepted  the  agreement  in  the 
bill  mentioned,  and  acted  upon  and  dealt  with  the 
plaintiff  in  respect  of  the  same,  was  esti  pped  and 
debarred  from  setting  up  any  alleged  invalidity  of  the 
said  letters  patent,  and  th.it  he  could  not  be  heard  to  do 
so  in  this  or  any  other  suit  in  respect  of  the  matters 
thereinbefore  set  forth. 

The  prayer  of  the  bill  was,  (a)  that  the  defendant 
might  be  ordered  to  account  to  the  ])laintiff  for  all 
pumps  manufactured  and  sold  under  the  agreement  in 
the  third  paragraph  in  said  bill  set  forth,  and  to  pay  to 
the  plaintiff  the  amount  of  mone}  s  due  and  owinc-  to 
him  under  the  said  agreement ;  (b)  that  the  defendant, 
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by  the  onlor  a.ul  ...junctio,.  of  tl.o  Court  fro.n  „.,„.„- 
fac  unng  and  ,M..Ili„.  puu.ps  i„  h.,nug,..u.nt  upon  the 
sau     n.vcM.t.oM   and  the  said    letters    patent   and   in 

inmsuf  out  to  others  as  the  n.a,.u«aoturer  and  ve.xlor 
of  cone  pumps  or  p„,nps  made  similar  thereto  or  in 
close  „..tat.on  thereof;  (.)  that  the  defendant  nu-d.t 
bo  ordered  to  deliver  up  or  .lestroy   all   pun.ps  then 
held  hyhwn  whieh   were   an   infrin.en.ent  upon   tho 
saul  .nvenfon  and  the  said  letters  patent;  (.//tl^at  an 
account  nu,ht  be  taken  of  the  .aini  and  prI.H  s  w  iX 
the  defendant  had  n.ado  by  tho  sale  of  s,,  h  puu.ps  a. 
aforesaid    and  that  he  nught  be  ordered  to  pay  tho 
same  to  the  plaintirt;  (.)  that  the  defendant  nfi.d.t  bo 
ordered  to  con.pensate   the   plaintiff  for   the  damage 
o  oas,oned  to  hun  through  the  aforesaid  wrongful  ae"t 
of  the  defendant;  (/)   that  the  defendant  mi,^  be 
on^<>red  to   make  full   discovery   of  all   the  aforesaid 

costs,  and  that  for  the  purp-         afo,   said  all  proper 
accounts  mifht  bo  fnU-pn  nn,!    i       i-  •  '     ' 

further  relief  '"''''""'  ^'''^"'  '"^^^  *«^ 

plamt.fi  and  defendant  we.-e  both  .nanufacturers  and 
vendo.-s  of  pumps  ea,.  vi,.g  on  business  at  the  toNvn  of 
Pete,-boro,.gh,  oaj,    npo..  his  own  account,  and   had 
so  been   engage<l   for  some  years  past.     That,  in  the 
cou.se  of  such  business  he  manufactured  a.,d  sold  as 
did  a  number  of  othe.-s  engage<l  i,.  the  same  busir.'ess 
in  Peterbo.-ough  and  ..eighbou,-hood,  a  pump  know,,  by 
the  name  of  the  cone  pu.np;  and  the  defendant  sub- 
mitted that  the  plaintiff  had  no  such  special  right  in 
respect  o    the  said  na,..e.     That,  such  being  tl.:  case 
one  CMcs  Po^vell,  in  the  plaintiff's  bill  of^omplainfc 
nained,  asserted  that  the  n.a..ufactu.-e  and  vendiU  of 
such  piimps  as  we,-e  then  being  made  was  an  infringe- 
ment of  an  alleged,  patent  which  he  claimed  the  benefit 
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of,  and  being  the  patent  mentioned  in  the  first  para- 
graph of  the  plaintiff's  bill,  and  threatened  to  institute 
proceedings  against  defendant  for  an  alleged  infringe- 
ment thereof     That  the  defendant  believed  it  to  be 
true  that  the  said  Poivell  made  and   executed   the 
instrument  mentioned  in  the  second  paragraph  of  the 
plaintiff's  bill  of  complaint,  and  that  such  assignment 
was  so  made  for  a  small  or  nominal  consideration.  That 
it  was  then  proposed  by  the  plaintiff"  that  defendant 
should  take  from  him  a  license  to  make  and  vend  for 
a  limited  time,  paying  to  the  said  plaintiff  a  fixed  sum 
in  respect  of  each  pump  which  defendant  might  manu- 
facture and  sell  during  such  period,  and  that  proceed- 
ings would  be  taken  against  other  pump  makers  to 
establish  the  validity  of  said  alleged  patent,  and  to 
restrain  all  infringements  of  the  same ;  and  that  upon 
such  basis  and  understanding  defendant  entered  into  a 
certain  agreement  under  seal  with  the  plaintiff,  under 
which  defendant  was  to  be  at  liberty  to  manufacture 
sutement.  and  scU  for  the  period  therein  named,  and  was  to  pay 
the  plaintiff  50c.  each  for  all  "  lift  pumps,"  and  SI  each 
for  all  "force  pumps,"  and  was  to  pay  nothing  for 
cistern  pumps,  as  would  appear  from  the  said  instru- 
ment when  produced,  but  that  the  said  agreement  was 
only  for  a  limited  time,  which  expired  before  defendant 
made  the  pumps  of  which  the  plaintiff  complained  in 
his  bill.     That,  notwithstanding  the  allegations  and 
promises  of  the   plaintiff,   no   proceedings  were  ever 
taken  to  establish  the  validity   of  the   said   alletred 
patent,  and  other  makers  continued  to  manufacture 
pumps  of  the  same  description  as  those  made  by  defen- 
dant, and  to  sell  them  in  the  same  district  during  the 
period  of  two  years,  covered  by  the  said  agreement; 
8,nd  in  consequence  the  defendant  did  not  derive  from 
the  said  agreement  the  benefits  intended  thereby.  And 
defendant  submitted  that,  if  necessary,  the   said  agree- 
ment should  be  set  aside  and  rescinded,  or  that  it 
should  be  declared  to  have  no  efficacy  as  against  de- 
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fenda„t.      That    «„„da„t    i„   good    faM,    paid    to 

res.ec   „f    |  tl,o  p,m,p.,  made  by  him  and  sold  in  the 

d«„ct  vv.th.n  the  .said  two  yea,,  and  furmshed  him 

a  sta  emcnt  or  statement.,  of  account  as  to  the  JZ 

and  that  there  was  „„thi„,d„e  as  between  1^7; 

defondan   ,„  vospect  of  the  agreement  in  the  ^U  m 

men  ,oned  ;  and  the  defendant  denied  that  the  pump 

he  had  b«n  mai<,ng  and  vending  was  an  infringemen? 

of  any  patent,  and  allege.)  that  in  so  far  „s  such  pul 

was  conccned   that  neither  the   cone  shaped  puZ 

head  or   stock;  or,  second,  an  oscillating  or  llZl 

np|,ort  for  the  fulcrun,  pivoted  or  secnred  at  o    ne"? 

ItfoZfti;  "  '";■'•  *'  °°™^*'"  "'■"'=  °*'""«"S 

mwheh  the  pnmp  made  by  delendant  was  like  said 
alleged  patent  pump-were  new  and  useful  and  such^ 
could  be  properly  and  lawfully  the  subjeet  of  a,™  cut 
But,  on  the  contrary,  defendant  alleged  that  the  said 
paen.  wa,  void  for  want  of  noveily,  and  «lt  T     s...... 

a  leged  .nvent, on  covered  thereby  had  been  well  known 
to  the  pubhc  and  m  use  by  them  long   before  the 
alleged  mvention  of  the  said  Po».«,  and"  Ion.  bef  1 
the  r,sue  of  the  said  alleged  patent.    That  the  sad 
PowM  was  not  the  first  and  true  discoverer  of  his  sm'd 
a  leged  mvention;  and   he  shewed  that  the     pVci^ 
^trons  and  descriptions  of  the  said  alleged  invention 
were  vo.d  and  invalid  for  uncertainty  and^i^suffiCencv 
of  de.,c„pt,on,  and  because  more  or  less  was  contS 
therem  than  was  requisite  for  the  practical  maki,,  ™nd 
workmg  thereof ;  and  because  claims  were  made  th°e^' 
and  thereby  wh.ch  were  for  inventions  void  of  novelty 

by  a  patent.    That  defendant  had  no  knowledge  of 

theexisenceofthe  assignment  alleged  to  have  been 

xecuted  by  the  said  Po,oeU  to  the  plaintiff  on   h! 

18th  day  ot  November,  1878;  but  did  know,  and  the 

truth  was,  that  many  months  after,  and  d  ring  I 
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year   1879,   the  said  Powell   and  the    said  pLiintiff 
together  saw  the  defendant  as  to  his  alleged  infringe- 
ment of  the  said  alleged  patent;  and  that  both  at  such 
times  represented  to  the  defendant  that  the  plaintiff 
had  no  interest  whatever  in  the  matter,  and  that  the 
rights  which  the  said  plaintiff  at  one  time  had  under 
such  alleged  patent  had  expired,  and  that  under  a  cer- 
tain renewal  or  extension  thereof  the  said  Powell  alone 
was   entitled  to  complain  of  the  defendant's  alleged 
infringement;  but    the  defendant  on  these  occasions 
denied,  and  still  denied,  that  he  had  been  or  was  guilty 
of  any  infringement.     And  defendant  prayed,  should 
the  same  become  at  all  material,  that  the  true  time  of 
the  execution  of  the  said  alleged  assignment  and  the 
cii'cumstances  attending  the  same  might  be  ascertained 
and  discovered.    That  defendant  believed  that  the  said 
alleged   assignment  and  the  circumstances  attending 
the  same  might  be  ascertained  and  disclosed.     That 
defendant  believed  that  the  said  alleged  assignment  was 
part  of  a  scheme   or  contrivance   between   the  said 
plaintiff  and  the  said  Powell  to  prejudice  defendant  in 
his   right   to  set   up   the   invalidity   of  the   alleged 
patent,  in  consequence  of  the  agreement  into  which 
defendant  entered  as  before  set  out   with  the  plain- 
tiff, and  under  which  defendant  manufactured  pumps 
for   a  limited    time,    it    being    contended    by    them 
that  the  effect  of  such  would  be  to  estop  and  debar 
the  defendant  from  setting  up  such   invalidity   in   a 
suit   brought   by  the  plaintiff  against  defendant  for 
infringement.     And    the    defendant    submitted    that 
should  such  be  considered  to  be  the  legal  effect  of 
such  instrument  he  should,  under  the   circumstances 
above  set  out  be  relieved  therefrom,  and  be  permit- 
ted  to   shew   the    invalidity   of  the    alleged   patent 
notwithstanding  the  said  agreement  so  made  between 
himself  and  the  plaintiff;  but  the  defendant  submitted 
that  notwithstanding  the  said  agreement  he  was  there- 
under only  a  licensee,  and  that  the  statements  therein 
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taken  as  an  estoppel  upon  him  in  any  proceedings 
upon  such  agreement,  and  not  in  the  collateral  m.tt^r 
ot  an  alleged   infringement  occurring  after  the  time 
covered  by  said  agreement;  that  he  should   not    be 
compelled  to  answer  a  bill  containing  such  diverse 
compaints  as  the  plaintiff's  bill  contained,  namely  a 
complaint  of  infringement  of  patent  and  alleged  breach 
of  contract  to  pay  certain  moneys  under  a  certain 
agreement,  and  he  craved  the  same  benefit  as  if  he  had 
demurred.     The  defendant  charged  that  the  real  and 
true  plaintiff  in  the  suit  was  the  said  Charles  Powell, 
that  the  whole  proceedings  had  been  instituted  by  him 
and  that  he  had  obtained  the  use  of  the  plaintiff's' 
name  by  promises  of  indemnity   of  some  kind ;  and 
that  without      .h  maintenance  and  assistance  on  the 
part  of  the  .owell,  the  said  plaintiff  would  never 

have  instiiaLcd  any  such  suit  as  the  present;  and 
defendant  prayed  by  way  of  cross  relief  that  the  said 
patent  and  the  extension  thereof  might  be  declared  to  statement. 

Ttr!  r'"^  *"'  '^'  ^'^^^""^  ^^''''^^^'  ^"d  sub- 
mitted that  the  said  Poioell  was  a  necessary  party  to 
the  suit.  >/   L      J 

The  cause  having  been  put  at  issue,  came  on  to  be 
heard  at  the  Autumn  Sittings   in   Peterborough,  in 

Mr.  Moss,  for  the  plaintiff. 
Mr.  Boyd,  Q.  C,  contra. 

On  th:  case  being  opened,  Mr.  Boyd  objected  that 
the  pleadings  shewed  clearly  the  plaintiff  was  relying 
upon  two  inconsistent  claims ;  (1)  for  remuneration 
under  the  agreement;  and  (2),  for  relief  in  respect  to 
the  alleged  infringement  of  the  patent.  In  regard  of 
the  latter  ground,  he  contended  that  Powell,  if  any  one 
was  the  party  injured,  and  should  bo  present  to  ask  to 
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restrain  the  defendant  from  any  further  infringement 
if  entitled  to  such  relief. 

Subseq  ■  ?ntly,  it  was  arranged  that  Powell  should 
be  made  a  co-plaintiff;  counsel  for  the  defendant 
agreeing  to  go  on  and  contest  all  the  matters  in  issue ; 
waiving  all  objections  on  the  ground  of  multifarious- 
ness or  misjoinder  of  parties. 

The  points  relied  on,  and  cases  cited  by  cornseU 
appear  in  the  judgment. 


Feb.  loth. 


Judgment. 


PuouDFOOT,  V.  C— There  must  be  an  account  of 
what  is  due  to  the  plaintiff  for  royalties  under  the 
agreement  with  the  defendant,  for  leave  to  manufac- 
ture the  patented  pumps.  The  costs  will  be  reserved 
until  the  account  has  been  taken. 

But  I  do  not  think  there  ought  to  be  any  account 
beyond  the  time  covered  by  the  agreement,  as  the 
estoppel  under  the  agreement  only  affected  the  defen- 
dant in  regard  to  matters  occurring  while  it  was  in 
force  ;  and  as,  in  my  opinion,  the  patent  is  void  for 
want  of  novelty. 

The  patent  issued  17th  of  July,  1872,  for  "the  Cone 
Pump  and  its  connections"  for  a  period  of  five  years, 
and  on  the  IGth  of  Jul}',  1377.  it  was  extended  for 
another  period  of  five  years.  Powell,  the  patentee,  in 
the  ,s|)ecifications  attached  to  the  patent,  claimed  as 
his  invention : — 

1st.  The  cone  shaped  pump  head  or  stock. 

2nd.  The  oscillating  or  rocking  support  for  the  ful- 
crum, pivoted  or  secured  at  or  near  the  surface  of  the 
ground. 

3rd.  The  combination  of  the  oscillating  support  with 
a  wooden  pump. 

4th.  The  arrangement  of  two  cylinders  and  con- 
necting chambers  with  the  lever  connecting  with  plun- 
ger rods  in  the  cylinder. 

And  these  were  the  improvements  in  pumpg  covered 
by  the  patent. 
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There  was  abundant  evidence  that  the  cone  shape 
was  not  new,  pumps  tapering  in  a  similar  way,  for  a 
similar  purpose,  to  enable  them  to  be  banded,  and  thus 
give  additional  strength,  having  been  long  in  use.  It 
had  been  used,  according  to  different  witnesses,  from 
ntty  years  downwards. 

old  ?>;°^-  ::'"r^  ''  '"  "^^  ^'^^  ^^  ^^e  pump  is  an 
old  thing.  The  advantage  of  mine  is,  fistenin.  it 
nearer  the  ground."  ° 

The  rocking  support  or  fulcrum  also  was  shewn  by 
Beveral   witnesses   not  to   be  new     Similar   rockino- 
upports  are  figured  in  the  Scientijlc  American  for 
l8o6  and  18o7,  and  Reports  of  the  Patent  Office  of 
Washington  for  1855, 1857. 1859, 1860, 1862,  and  1868 
which  involve  the  same  principle,  but  differ  in  the 
mode  of  attachment  to  the  pump,  some  being  nearer 
the  top  of  the  stock.    One  witness  saw,  forty  years 
ago  a  pump  with  a  rocking  support  used  for  pumpi„„ 
water  in  York,  m  England,  and  the  fulcrum  rested  on  ^"'"^«'- 
the  ground,  and  fastened  about  eight  inches  from  the 
base  of  pump.     Another  witness  said  that  thirty-two 
years  ago  he  worked  at  the  tin  mines  in  Cornwall 
where  pumps  with  the  oscillating  fulcrum  were  to  be 
seen  on  every  ledge. 

The  patent  is  for  a  fulcrum  attached  at  or  near  the 
ground.     In  the  diagram  attached  to  the  .specifications 
It  IS  not  attached  to  the  pump  itself,  but  to  a  stand 
upon  which  the  pump  rests.     Powell  says  that  before 
he  got  his  patent  he  saw  an  oscillating  support  set  up 
on  the  top  of  the  spout,  (that  would  be  about  half 
way  up  the  stock).     He  attaches  his  to  the  stock 
The  nearer  to  the  ground  the  better.     It  would  need 
experiment  to  determine  how  far  from  the  ground  it 
could  be  used  with  advantage.     Without  having  made 
such  experiments  it  seems  to  me  impossible  io  say 
that  attaching  the  support  six  inches,  twelve  inche<=  or 
eighteen  inches  lower,  could  be  the  subject  of  a  patent 
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The  combination  of  the  oscillating  support  with  a 
wooden  pump  does  not  seem  to  have  been  new,  any  more 
than  the  parts  of  which  it  was  composed.  But  I 
apprehend  that  changing  the  material  of  the  stock 
would  not  render  that  patentable  which  was  not  so 
before. 

The  fourth  claim,  set  out  above,  has  never  been 
used,  and  is  therefore  'oid.    (35  Vict.  ch.  26,  sec.  28  D.) 

It  would  be  of  little  use  to  give  a  lengthened  ana- 
lysis of  the  cases.  I  have  refen-ed  to  all  those  that 
were  cited  to  me,  and  others.  They  appear  to  estab- 
judgment.  jj^i^  ^j^^^  ^^^q  element  of  invention  is  wanting  in  this 

case. 

Ahellv.  McPherson{a),  Hessinv.  Coppin  (b),  Oillies 
V.  Golton  (c),  Yates  v.  Great  Western  R.  W.  Co.  (d) 
Bowman  v.  laylor  (e),  Patrick  v.  Sylvester  (/). 

So  far  as  the  bill  seeks  an  account  after  the  expira- 
tion of  the  agreement,  it  is  dismissed,  with  costs, 


(a)  17  Gr.  23,  18  Gr.  437. 
(c)  22  Gr.  129. 
(e)  2  A.  &  E.  278. 


(6)  19  Gr.  629,  636. 

(d)  24  Gr.  495,  2  App.  R.  226, 

(/)23Gr.  530. 
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McArthur  v.  Gillies.  ' — •— 

Blparian  owners- Water's  ed,je- Boundaries-Obstructions  io  flov,  of 

Under  a  conveyance  of  land,  on  a  stream  not  navigable  described 
as  running  from,  &c  "  sontl,  *„  *  ^u  "Y*"  '  ^^''"''^* 
*     »     r,V„        ■       .      ,  •     °"'  *"  *'*''  northern  side  of  the 

river,  then  north-easterly  along  the  bank  of  the 

au  nver.  with  the  stream  to  the  centre  of  the'said  lot  '  .9«L  r 
that  the  grantee  was  bound  by  the  bank  of  the  river,  and  had  no; 
a..y  nght    o  extend  the  boundaries  to  and  along  the  n.i  Idle  or 

St   ht  e  ^  TT.  ''  '"''  ''"''  "•''^*"^^  ^-  '-'1  -  h^^J  -    -h 

str  am    hat  It.      '  '''■T  """"'  '^"'=*  '^"^  «*'•-'"-  '"  the 
stream  that  coul.l  or  might  affect  prejudicially  the  flow  of  the 

water  as  regards  other  riparian  proprietors.  no«   ot  the 

This  was  a  suit  by  Archlhcdd  McArthur  and  WiU 
ham  Hamilton  Wy/ie,  ag.Jnst  John  Gillies. 

The  amended  bill,  which  was  filed  on  9th  April,  1880. 
set  forth  hat,  in  the  year  1870  the  plaintiff  J^..l,.^/,ur 
W.US  seized  in  fee  s^nple  of  all  and  singular  that  certain  " 

parcel  or  tract  of  land  situate  in  the  township  of 
Beckwith,  in  the  county  of  Lanark,  containing  by  ad- 
measurement  one  acre,  be  the  same  more  or  less,  beinc. 
composed  of  parts  of  the  north-east  half  of  lot  number 
14  and  the  south-west  half  of  lot  number  15  in  the 
12th  concession  of  tde  said  township  of  Beckwith  there- 
in more  fully  described.  That  the  plaintiff  McArthur  "atem^t 
ever  since  continued  to  be  seised  of  said  lands,  subiect 
to  the  demise  to  the  plaintifi'  Wylle  thereinafter  nlen- 

r  -a.  Vr^^  '"^  ^"""^  1^''"'  *°  *^^  «^i^  year  1870  the 
plaintiff  McArthur  was  also  seized  in  fee  simple  of 
certain  other  lands  containing  about  fifteen  acres,  and 
m  said  bill  more  fully  described,  which  parcels  of  land 
were  immediately  adjoining  and  contiguous  to  the 
ands  described  in  the  first  paragraph  of  the  bill,  and 
the  plaintiff  3IcArtkur  had  ever  since  continued  to  be 
seized  of  the  said  parcels  of  land,  subject  to  the  demise 
to  the  plaintiff"  Wylie  thereinafter  mentioned  1  hat  in 
or  about  the  said  year  the  plaintiff  McArthur  com- 


224 


CHANCERY    ItEPORTS. 


1881, 


Statement, 


menced  the  erection  of  a  woollen  factory  upon  the 
parcels  of  land  in  said  bill  secondly  described,  and  the 
same  were  completed  in  or  about  the  year  1871,  and 
at  or  about  the  same  period  the  plaintiff  Mc Arthur 
caused  to  be  constructed  a  certain  mill  race  and  flume 
for  the  purpose  of  working  the  machinery  used  in  the 
said  woollen  factory  and  for  other  purposes,  and  .hat 
the  said  mill  race  and  flume  had  ever  since  continued 
to  be  used  for  the  puipose  of  working  the  machinery 
in  said  woollen  factory  and  for  such   other  purposes; 
that  the  said  mill   race  and    flume  weie  constructed 
upon  the  river  Mississippi  so  as  to  pass  through  part  of 
the  lands  described  in  the  first  paragraph  of  said  bill, 
and  part  of  the  lands  described  in  the  second  paragraph 
thereof,  and  that   the  supply   of   water  therefor  was 
derived  from  the  said  river   Mississippi ;  that  on  or 
about  the   lOth  day  of  February,   1S77,  the  plaintiff 
McArthur  demised  the  said   woollen  factory  too-other 
with  the  lots  appurtenant  thereto  and  commonly  used 
and  enjoyed  therewith,  and  also  the  said  mill-race  and 
flume  and  the  lands  in  the  first  paragraph  mentioned, 
to  the  plaintift'  Wijlie,  to  hold  for  the  term   of  three 
years   to   be   computed   from   the   said  10th   day    of 
February,  1877,  and  the  plaintiff   W>/lie  was  then  in 
pos.session  of  such  lands  under  such  demise  :  that  in  or 
about  the  year  1873  the  defendant  was  nnd  continued 
to  be   the  owner  in  fee   simple  of  certain  lands   lyino" 
immediately  to  the  north  of  the  "  lands  of  the  plaintiff 
thereinbefore  desciibed  and  on  the  northerly  side  of 
said  river  M    si,ssippi,  and  opposite  the  said  woollen 
factory,  such  lands  of  the  defendant  being  portions  of 
lots  therein  niijre  fully  described,  and  the  south-easterly 
boundary  thereof  being   the  north-westerly  bank  of 
the  said  river  Mississi])|ii :  that  in  or  about  the  year 
1874,  the  defendant   erected   upon   his   said   land   a 
certain  foundry   and    machine   shop   requiring    some 
motive  power   for   the    working    of    the    machinery 
therein,  and   about  that   time   or  shortly   after  the 
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fS'  ^'^Vu        ^""^  eornmonced   the  construction  in    -v^' 
the  bed  of  the  said  river  Mississippi  of  a  stone  wall  "r"" 
and  wn.g  dam  exten.ling  up  the  stream  of  said  river     """"• 
from  tlie  most  northerly  of  certain  railway  piers  then 

the  bed  of  said  nver.  and  to  make  a  certain  cutting 

wo  k  ,„  the  bed  of  the  nvor  to  the  east  of  the  said 
rndway  pier,  the  effect  of  which  construction  of  such 
wall  and  wing  dam,  and  of  such  excavation  and  cut 
tings  and  masonry  work,  if  completed,  would  have 
been  o  alter  the  flow  of  the  river  towards  the  so  t" 
atoHy  ba  k  thereof,  and  to  divert  the  waters  from 
the  said  mill-race  and  Hume  of  the  plair.tiffs,  whereby 

facto,^  would  have  been  interfered  with  owinc.  to  the 
dmnnished  supply  of  water  coming  ;h,.ough  sail  m  11 
race  and  flume  :  that  the  constructiV.n  of  s.^h  w    UnJ 
Jing.lain  as  partially  effected,  and  of  the  partial  ex-  «— 
cavation  and  cuttu.gs  made  by  the  defendant,  was  to 
alter  to  some  extent  the  How  of  the   waters  of  sad 

that  the  defendant  was  constructing  such   vvall  and 
wing-dam  and  making  such  excavations  and  cuttings 
and  mas.>ury  work,  he  caused  a  notice  to  be  s  rvel 
upon  the  defendant  informing  him  of  the  rights  of  Ihe 
plaintiff  ^fcArihur,,ud   also   requiring   hhn    not   to 
excavate  any  portion  of  the  bed  of  the  riVer  within  the 
iH-ts  owned  by  the  plaintiff  McArtkur,  or  by  In! 
of  any  excavation  theretofore  made  or  that  he  mi.ht 
thereafter  make,  or  otherwise  to  divert  the  river  or  any 
portion  thereof  from  its  natural   course;  or  remove 
quarry,  or  dig  up  any  portion  of  the  bek  of  theTid 
river  owned  by  the  plaintiff  McArthur,  or  do  or  com- 
mit any  act  or  thing  that  would  in  any  wise  in  eSe 
w^h  the  nghts  of  the  plaintiff  ^..,,  J,  ,,,^,,^^^^^^^^^^^ 
andto^^«^  ,,,,^^,^^^^^^^        ^^^^ 
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1881.    defendant  that  the  said  plaintiff  would  not  allow  the 
defendant  to  draw  away  the  water  of  the  .said  river  by 
means  of  the  excavations,  cuts,  ov  otherwise,  or  to  use 
the  waters  of  the  said  river  for  any  purposi'  whatsoever 
to  the  prejudice  of  the  Y)hi\ntiil'  A yrhibuL I  Mc Arthur. 
The  bill  further  .set  forth   that  upon  being  served 
with  such  notice  the  defendant  ceased  Ironi  the  further 
construction  of  said  wall  and  wing-dam  and  masonry 
work,  and  from  the  excavation  ui'  the  bed  of  the  said 
river,   and    caused    to   be   erected   a   certain   dam   or 
structure  connecting  the  most  westerly  point  of  the 
wall  and  wing-dam  as  already  built  by  the  defendant, 
with  the  north-westerly  bank  of  the  river,  the  effect 
of  which  was  to  restore  the  flow  of  the  waters  of  the 
said  liver  substantially  to  their  ordinary  course,  and  to 
that  in  which  they  flowed  before  the  partial  construction 
of  said  wall  and  wing-dam,  and  masonry  work  by  the 
defendant;  that  at  or  about   the   beginning    of    the 
month  of  November,  187.0,  the  defendant  removed  the 
«tat«m«nt.  jj^uj  ^j.  atrueture  above  mentioned  as  connecting  the 
most    westerly    part    of    the    said    wall    and    wing- 
cam  with  the  north-westerly  bank  of  the  river,  thus 
again  altc  ring  the  flow  of  the  waters  of  the  river  and 
interfering  with  the  rights  of  the  plaintiff",  and  that  the 
defendant  had  commenced  the  construction  of  a  certain 
wall  in  the  bed  of  the  river  in  further  continuation  of 
the   wall  and  wing-dam  thereinbefore    mentioned   as 
having  been  constructed  by  him,  and  had  also  com- 
menced further  to  excava<-8  the  bed  of  the  river,  and 
that  the  defendant  threatened  and  intended  and  would, 
unless  restrained,  construct  such  a  wall  in  the  bed  of  the 
river  and  would  make  such  excavations,  and  erections, 
and  cuttings  therein  as  would  materially  and  seriously 
interfere  with  the  plaintiffs'  rights  and  greatly  alter 
the  flow  of  the  waters  in  said  river  towards  the  south- 
easterly bcnk  thereof,  and  draw  off"  and  divert  the  said 
water  from    the   said    mill-race    and    flume    of   the 
plaintiffs,  whereby  the  proper  and  efficient  working 
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of  Hai.1  woollen  factory  would  be  interfered  with  ;  and 
that  the  machinery  therein   could   not   properly    be 
worked  nor  could  the  necessary  operations  thereof  be 
properly  carried  on  owing  to  the  diminished  supply, 
of  water  coming  through  the  said   mill-race  and  flume 
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and  would  also  greatly  diminish  the  supply  of  water 
flowing  past  the  plaintiffs'  said  lands,  and  reduce  the 
volume    thereof  in    an    improper    and    unreasonable 
way:  that   the  aaid   stream  was   not   navigable,   and 
that  the  plaintiff-  McAvthur   was  the   owner  of  the 
bed  thereof;  and    the  plaintiffs  shewed  and    claimed 
that   the    defendant    had    no    right  or  authority   to 
erect   any  structures   resting    upon   the    bed  of    the 
said  river  as  the  said  dan  and  wing  wall  did.  and  that 
the  said  structures  wore  acts  of  trespass  on  the  property 
of  the  plaintiff-  McAvthur,  and  should  be  abated ;  that 
the  said  defen.lant  by  his  answer  to  the  original  bill 
contended  that  under  and  by  virtue  of  the  convevancea 
in  the  said  answer  set  out,  he  was  seised  in  fee  of  a 
portion  of  the  bed  of  the  river  opposite  the  lands  of  sftem.nt. 
the  said  defendant,  but  that  the  plaintiff-s  denied  that 
such  was  the  case,  and  alleged  that  the  fact  was  that 
the  said  defendant  had   no  interest  whatever  in  the 
said  river:  that  the  said  defendant  by  his  .said  answer 
contended  that  by  virtue  of  the  Statute  of  Limitations 
he  was  entitled  to  the  use  of  the  said  river  as  a  riparian 
proprietor,  and  to  construct  the  works  complained  of, 
but  the  plaintiffs  denied  that  the  defendant  had  ac- 
quired any  rights  under  the  Statute  of  Limitations 
aird  that  the   defendant  had   ever   used   the    waters' 
of  the  river  for  any  purposes  connected  with  his  said 
land,  and  that  even  if   he  were  entitled  to  the  ricrhts 
claimed,   the  plaintiff-s    submitted    that   he    was  °not 
entitled  to  erect  the  obstructions  in  question  :  that  the 
defendant  by  his  said  answer  complained  of  certain 
alleged  works  of  the  plaintiffs  erected  and  made  by 
McAvthur  on  his  said  premises,  buC  the  plaintiffs  sub- 
mitted that  even  if  entitled  to  any  relief,  which  the 
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plaintifl'a   did    not    admit,  such   rolief    could   not   be 
afibnled  the  (h'fendaiit  by  way  of  cioss-rclicf,  but  were 
proper  subj(3cts  fur  a  Hll ;  and  tl>e  plaintiff  jUcArt/iiir 
further  submitted  th.tt  he  had  a  ri^ht  to  make   the 
erecHons  and   works  made  and  executed  by  him,  and 
they  did  not  in  any  way  affect  the  rights  of  the  defen- 
dant:   that  the  said  works  and  erections  had   been 
constructed  for  nearly  ten  years  :  that  they  were  con- 
structed with  the  knowledge  and  acquicsenco  of  the 
defendant,  and   that  no  objection  was  ever  made  to 
such  erections,  and  that  the  plaintiffs  had  spent  large 
sums  of  money  thereon  with  the  knowledge  and  acqui- 
esenca  of  the  defendant ;  and  if  otherwise  entitled  to 
to  any  relief,  the  plaintiffs   submitted   that  the   defen- 
dant was  estopped  by  his  acquiescence  and  laches  from 
claiming  such  relief;   and  the  plaintiff's  further  sub- 
niitted,  and  the  fact  was,  that  from  time  immemorial 
a  stream  of  water  flowed  from  the  said  river  Missis- 
sippi over  the  lands  of  the  plaintiff' iI/c^/7//ttr,  where 
Stettmeot  the  plaintifl^s'  said  flume  existed,  and  th<^  plaintiff's 
merely  cleaned  out  the  bed  of  the  said  stream,  and  had 
not  diverted   any  water   from   the   said   river   which 
would  not  naturally  flow  over  the  lands  of  the  plaintiffls. 
The  prayer  of  the  bill  was,   (I)  that  the  defendant 
might  be  restrained  by  the  order  and  injunction  of  the 
Court  irom  constructing  the  said  wing  wall  and  dam, 
or  any  extension   thereof,  or  in  any  way  altering  the 
flow  of  the  water  of  the  river  Mississippi  from   the 
direction  in  which  it  had  hitherto  flowed  towards  the 
south-east   bank   of    said  river,  and    from    diverting 
the   said    waters  fi'om  the  said   mill-race   and  flume 
of  the  plaintiffs,  or  in  any  way  diminishing  the  sup- 
ply of  water  coming  through  the  said  mill-race  and 
flume,   or   through   the   said  river   as   it   passed   the 
plaintiffs'  said  lands;  (2)  that  the  defendant  might  be 
restrained  from  erecting  any  dam,  wing- wall,  or  other 
structure  resting  upon  the  bed  of  the  said  river,  and 
that  the  erecting  of  the  said  dam,  wing-wall  and  other 
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been  a„<l  to  bo  trespasses  an.l  continuinK  trespasses  cm  -vw 
the  property  <.f  tl..  plaintiffs,  an.l  that  the  san.e  should  '"V""" 
be  uhutc.  ;  ^;J)  that  the  defen.lant  n.it'ht  bo  or.lered  to     ""''"•• 

Ha       an  1  f  -on.  cont.nu.ng  any  interfer.nee  with  the 

^  l!)T^'  \^'  •■'^'^"'"  "*■  ^'-  "Iteration  n.ade  ami  the 
w  on,ful  eonduet  of  ,].o  defend.,,,  an,(  that  the  defen- 
dant should  bo  ordered  to  pay  ,ho  su.uo 

bv  virV.I''''"r''"'  ^^'  ''*'  ""'"^''''  "  '  "P  ^'''t'  ""'J«^-  ""<! 
was     .  \-"^^'>'-"^-  tVon.  o.  >  Joh.  Jurphy,  who 

was  the  grantee  o  the  patent  .  the  Crou^  to  one 
Thomas  Barnes,  and  of  diver.s  n.o.sne  conveyance,  he 

.'act:  T"'l'r  '''  ""'^^  «^  "^'  those  parcel,;  or 
tiacts  ot    an.J  lyn.g  on  and  bounded  by  the  said  Alis- 

wh.      were  ,n  said  answer  nioro  lully  described;  that 
the  plaintiff  derived  title  to  the  parcel  of  land  wh  ch  he  s,  .       . 
clauned  to  own  and  the  metes  anJ  bounds  of  .^^^  '''''-'■ 
set  out  m  the  first  paragraph  of  the  said  bill  ..f  complaint 
oin  the  said  Joku  Mur,lry,  in  the  previous  pa.^.aph 
0    the  an.svver  named  an<i  from  one    WUruun  M^rL 
tlu.  patentee  of  the  crown  of  the  east  lialf  of  lot  n  un  bor 
14   u  the  said  12th  concession  of  said  township,  and 
that   althougli  the  conveyances   from  tlio   said  Juki 

alTt    f  ^"V''''""  ^^^-/%.I>--l.o-ted  to  bear  Z. 

ami  to  have  been  executed   prior  t.   the  time  of  the 

execution  ot  the  conveyance  to  the  said  Tko>nas  Baines 
n  tl le  first  paragraph  of  defendant's  answer  mentione.l, 

the  last  ot  such  conveyance,  was  registered  in  the 
proper  registry  o/Hce  in  that  behalf  prior  to  tlie  regis- 
tration of  the  conveyances  under  which  the  plaintif}' 
ArcluUaU  McArtkur  claimed  to  derive  title;  and  f 
denied  It  to  be  true,  according  to  his  information  and 
belief,  that  p  aintiff  had  any  title  or  pretence  of  tide 
to  the  north  half  or  part  of  the  said  river  Mi.i^pf 
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1881.     or  the  north  part  of  the  bed  of  the  said  river  where  it 
passed  through  the  said  lot  number  14 ;  and  the  defend- 
ant claimed  and  insisted  that  the  plaintiff  was  not  the 
owner  or  entitled  to  the  bed  of  the  stream  or   any 
portion   thereof,    either   where    it   passed   or    flowed 
through  said  lot  number  14  or  through  said  lot  number 
lo,  even  although  it  should  ai)i)ear  that  he  might  have 
a  conveyance  therefor  as  alleged   in  his  bill  of  com- 
plaint ;  that  one  Alexander  McLaren,  or  those  claiming 
under  him,  were,  as  was  claimed  by  them,  and  had  been 
since  the  12th  day  of  April,  1S50,  the  owners  of  the 
land  being  a  portion  of  the  bed  of  the  said  river  and 
abutting  thereon  and  more    fully   described   in    the 
answer  ;  that  the  said  last  mentioned  property  abutted 
on  and  was  contiguous  to  a  portion  of  the  property 
belonging  to  the  defendant  which  was  thereinbefore 
described  as  lying  along  the  northerly  bank  of  the  said 
river  or  stream :  that  the  defendant,  and  those  under 
whom  he  claimed,  had  the  uninterrupted  use  and  undis- 
fiutement.  turbed  enjoyment  of  the  riparian  i  jghts  of  and  to  the  said 
river  Mississippi  of  and  belonging  and  appertaining  to 
the  occupation  of  the  parcel  of  land  -v^hich  was  theiein- 
before  mentioned,  which  he  had  owned  for  a  period  of 
more  than  twenty  years  before  the  i)]aintitfs,  or  those 
under  whom  they  claimed,  made  any  use  or  in  any  way 
interfered  with  the  said  river,  or  the  waters  thereof,  or 
the  flow  of  the  same,  which  in  fact  the  plaintiff's,  or 
those  through  whom  they  claimed,  or  any  of  them,  did 
not  do  prior  to  the  erection  of  the  woollen  mill  and 
erections  conected  therewith,  as   in  the  said  bill  was 
alleged;  that  the  plaintiflf  McArthur  in  or  about  the 
year  1870  or  1871,  or  subs^^quent  thereto,  and  in  con- 
nection with  and  lor  the  purposes  of  the  said  woollen 
mill,  which  he  erected  as  set  out  in  the  plaintitts'  bill, 
and  especially  for  the  purpose  of  diverting  the  waters 
of  the  said  rivor  into  the  said  mill-race  and  flume  there- 
in also  mentioned,  built,  or  caused  to  be   built  and 
constructed,  f  '-tain  piers  or  wing-dams,  one  of  which 
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extended  from  or  near  to  the  land  on  the  south  bank 
of  the  said  river  on  said  lot  number  15,  near  to  the 
eastern  side  of  the  entrance  of  the  said  mill-race  in  a 
westerly   direction,   to   and   connecting    it   with   the 
southerly  pier  of  the  bridge  of  the   Canada  Central 
Kailvvay  Company  erected  across  the  said  river  and 
the  other  from   the  westerly  side  of  the  said  railway 
bridge  pier,  still  in  a  westerly  direction,  and  in  or  near 
to  the  centre  of  the  said  stream  for  a  distance  of  abou-. 
two  hundred  feet  up  the  river:  that  the  said  piers  or 
wing-dams  were  placed  in  the  bed  of  that  portion  of 
the  stream  opposite  to  the  land  which  defendant  owned 
as  aforesaid  abutting  on  the  north  side  thereof  and 
that  they  did  in  fact  divert  the  course  of  the  said  river 
and  the  waters  thereof  from  their  natural  course,  and 
by   reason  thereof  the  waters  thereof,  or  some   part 
thereof,  which  would  otherwise  flow  down  the  said 
nver  where  it  passes  along  by  the  defendant's  said  land 
were  diverted  and  caused  to  flow  into  the  plaintiffs'  mill- 
race  and  flume;  and  the  defendant  claimed  that  by  statement, 
reason  of  being  the  owner  of  the  said  parcel  of  lot  15 
lyr-jg  along  and  on  the  north  side  of  the  said  river 
where  it  flowed  through  lot  15,  he  was  entitled  to' 
riparian  rights  in  the  said  river,  and  amongst  them  to 
the  right  to  the  use  of  the  waters  of  the  said  stream 
for  the  purposes  of  working  the   machinery  of  any 
factory  or  factories  or  such  like  property  that  he  mic^ht 
have  on  his  land,  so  long  as  he  did  not  injure  the  ri-dits 
of  any  person  or  persons  owning  or  having  property 
along  the  river,  or  interfere  with  the  natural  flow  of 
the  same  to  his  or  their  prejudice;  and  that  he  was 
m   like   manner  entitled    to   have   the   said   stream 
where   it  flowed    by    his    land   flow    in    its   natural 
channel  undiverted  in  its  course,  and  undiminished  in 
Its  quantity;  and  he  claimed  that  even  if  by  virtue  of 
the  said  conveyance  of  the  said  land  to  him  he  was 
not  entitled  to  the  rights  of  a  riparian  proprietor,  he 
had  by  the  undisturbed  enjoyment  and  use  thereof  for 
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a  period  of  more  than  twenty  years  prior  to  the  time 
when  the  plaintiff  McArthur  first  commenced  to  use 
or  interfere  with  the  waters  of  the  said  stream,  acquired 
the  full  and  complete  lij^hts  of  such  rii)arian  proprietor; 
that  even  if  the  plaintiffs,  or  either  of  them,  was  the 
owner  of  the  bed  of  the  said  stream,  or  any  part  tliere- 
of,  (which  the  defendant  did  not  admit)  he  insisted 
that  such  alleged  propiietorship  did  not  give  to  the 
plaintiffs,  or  either  of  them,  the  right  to  erect  or  con- 
struct any  break-water,  pier,  dam,  or  other  erections 
wliich  interfered  with  the  flow  of  the  waters  of  the 
said  stream  in  their  natural  course.      The  d(;feiidant 
admitted,  however,  the  erection  of  the  machine  shop 
mentioned  in  the  seventh  paragraph  of  the  bill,  and 
claimed  to  use,  for  the  purpose  of  working  the  machinery 
to  be  used  thei-ein,  as  a  motive  power  the  wateivs  of  the 
said  stream,  and  that  the  structure  which  the  plaintiff 
in  and  by  his  bill  complained  of  the  defendants  erect- 
ing was  so  erected,  or  in  course  of  erection  along  the 
statement,  gjgg  ^f  ^^e  northern  bank  of  the  said  stream,  and  he 
claimed  to  be  entitled  to  continue  the  erection  thereof 
to  protect  his  lands  from   the  waters  of  the  stream  : 
but   he   denied,   as    alleged   in   the   tenth   paragraph 
of  the  plaintiffs'  bill,  that  it   was  in  consequence  of 
being  served  with  the  notice  mentioned  in  the  ninth 
paragi'ai)h   thereof,  that   the   defendant  desisted  and 
discontinued   the  construction   of  the   said  wall  and 
masonry,  but  on  the  contrary  alleged  that  the  dam  o)- 
structure  mentioned  in  the  said  tenth  paragraph  as  con- 
necting the  most  westerly  point  of  the  wall  therein 
called  a  wing  dam,  with  the  north-westerly  bank  of 
the  said  river,  wu     built  by  him  for  the  pur|)o.se  of 
preventing  logs  and  rubbish  during  freshets  from  gain- 
ing access  to  the  mill-race  constructed  by  him,  and  not 
for  any  such  purpose  as  in  the  said  tenth  paragraph  was 
alleged ;  and  he  claimed  that  by  the  construction  of 
such  wall  and  masonary  he  was  doing  no  mor6  than  as 
such  riparian  proprietor,  in  the  exercise  of  his  riparian 
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rights,  he  was  entitled  to  do  on  the  said  stream  or  on 
the  bank  or  edge  thereof-  «r.A  •  "'caui,  or  on 

that  he  was  nof  Z  '  ""  ^"^'^^^"t  ^e  insisted 

preiudicilllv  •  '°  ''''^^"^  '^'^  ^«^k  interfering 
Sff  ^  ''  '"  '"^  '"'''''''  ^^'^  *he  rights  of  thf 
plain  iffs  as  npar.an  proprietors  or  otherwise  and  th«f 
the  pJamtzffs  were  not  entitled  to  complaz^r/anyth W 

wise  flow  past  defendants  land,  that  his  Mn  rtht 
were  greatly  injured  and  prejudiced,  a^d  She  t 
damaged,  or  might  have  been  damaged  therehv    77^ 
prayed,  by  way  of  cross-relief,  tlJl^e  pll      ^s  mthl 
be  ordered  to  remove  the  piers,  structures,  and  obZc 
tions  from  the  said  stream  or  tlie  bed  th;relf  sot  .t 
permit   the   waters  thereof  in  fl.      •     1'^°''  so  as  to 

cnaigea  that   it  would  anDpar     +1,.,+     • 

-h  pie.,  the  p,ai„«.  s:^::rT2^ 

they  or  one  of  them  had  constructed  the  miil-nj  'I 
flume  d.verted  the  waters  of  the  said  rtream  frrth'r 
natural  channel:  that  thev  oueht  tn  l^    """"leir 
restore  the  bank  to  its  natu'rarptLo^  s^stZu 
the  waters  of  the  stream  to  flow  in  th  ir  naturaland 
proper  channel  and  course,  and  prayed  such  t^t'       , 
relief  accordingly;  but  should  Ti^peirL      nTh 
ase  of  the  said  waters  of  the  stream^^h    pu^o.^^^^^ 
workmg  the  machinery,  he  had  then  or  might  put 
m  h,s  said  machine  shop  so  erected  as  aforesaid  Zl 
he  would  or  might  be  encroaching  on    tl^  J-  ' 

that    he  Court  ought  to  exercise  the  jurisdiction  col 
ferred    y  the  Revised  Statutes  of  the  Province  of  o"' 
tario,  chaptered  114  jindentiHpd  "  A      '    ■         ^'  ^^ 
30-voL.  XXIX  G«.  "^^  ''"'  respecting 
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Water  Privileges,"  or  the  Judge  of  the  County  Court 
of    the    Count}'    of    Lanark     within    the    limits    of 
which  the  property  of  the  plaintiffs  as   well  as  his 
was   situate   should   do   so ;  and   he    claimed   to    be 
entitled  to  the  rights  and  privileges  conferred  by  the 
said  statute,  and  to  be  pferniitted  to  shew  at  the  hear- 
ing of  the  cause  evidence  of  the  matters  and  things 
requisite  and  necessary  to  make  the  statutable  juiis- 
diction  which  he  invoked  to  be  exercised  in  his  behalf; 
and   upon  his  establishing  to  the  satisfaction  of  the 
Court  that  he  was  in  the  possession  of  an  occupied 
mill  privilege  within  the  meaning  of  the  said  Act  and 
that  the  same  was  held  bondjida  as  required  thereby, 
and  was  intended  to  be  used  fox-  mechanical  and  manu- 
facturing purposes,  he  prayed  that  the   Court  might 
order  that  he   should  be  at  liberty  to  exercise   such 
powers,  and  that  the  time  of  such  occupation  and  the 
terms    and    conditions     thereof    might    be    likewise 
determined. 

The  cause  came  on  for  the  examination  of  witnesses 
at  the  sittings  at  Brockville  in  the  Spring  of  1880. 

Mr.  W.  Cassels,  for  the  plaintiffs. 

Mr.    Bethune,  Q.  C,  and  Mr.   Jamieson,  for    the 
defendant. 


The  authorities  referred  to  appear  in  the  judgment, 

Oct.  27th.  Spragge,  C— -The  plaintiff  complains  of  certain 
erections  and  excavations  in  the  bed  of  the  river 
Mississippi  by  the  defendant,  which  he  says  have  the 

Judgment,  effect  of  diverting,  to  some  extent,  the  flow  of  the 
waters  of  the  river  from  the  south  side  owned  by  him, 
to  the  north  side,  which  the  defendant  claims  to  I  e 
owned  by  himself. 

The  east  half  of  lot  14,  12th  concession  of  Beckwith, 
was  granted  by  the  crown   to    William  Murphy,  in 
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June  1824,  and  at.  the  same  date  the  west  half  of  lot 
lo  m  the  same  concession,  was  granf ed  to  John  Murphy 
The  nver  .uns  through  or  across  these  parcels  fn  a 
direction  generally  easterly.     The  works  comp  a  ned 

lot  lo.     The  nver  at  this  part  of  it  is  shewn  by  the 

evidence  not  to  be  naviaa hip     tj         •      ''''"  ^'J  "^f^e 

o      ■  1  "avigaoje.     I  l^ere  is  some  conflict 

ciearJy  that  the  river  is  not  navigable  " 

to  wb/'^'rt"\f  "'"'^  ^^''''''^^  ^-- Thomas  Baives 
to  whom  John  Murphy  in  1837  conveyed  what  the 
deed  calls  the  rear  part  of  the  west  half  o^  loi  1  The 
description  is   from   the  north-west   an^^le^^^f  H  .if 

sippi  River.  That  description  hy  itself  would  import 
a  conveyance  to  the  middle  thread  of  the  river  The 
next  counse  is,  '•  then  north  easterly  along  the  bank  of 

c::2'andi'  nrtr;^^^^^^        '-  - 

,  •     ^"^  plaintiff  denies  that  a  ■'"^'""t' 

aelendant  ,•,  title  to  any  part  of  the  bed  of  the  river 
In  Juum  V.  Turvitle   (a),  Mr.  Draper  then  ChTef 

edge  or  to  the  bank,  carnes  the  grant  or  conveyance  to 
he   thread   of  the  stream;  and  that  th„  dlcrLtion 
co„t,„u,ng  along  the  water's  edge  or  along  thlTLk 
w.  1  extend  along  the  middle  or  thread  of  the  stream 

Zr  """'""f  "^  *->  »"'o^'-  1'  w„s  not  hi:™' 
nece.«ry  for  the  Jeei,ion  of  that  case  to  »ny  anvIhZ 
as  to  the  effect  of  a  description  to  or  aloa^  the  bank 
of  a  stream,  for  the  description  in  that  cas^  wls't 
the  water's  edge  of  Kettle  creek,  then  keepinldont 
the  water's  edge  of  said  creek  with  the  stLm  3 
the  said  creek  intersects,"  &c. 
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(«)  32  U.  C.  R.  17. 
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In  a  case  in  the  Supreme  Court  of  the  State  of  New 
York,  Child  v.  Starr  (a),  Chancellor  Walworth  puts  & 
case  almost  precisely  similar  to  the  case  before  me  : 
"  If  the  grantor,  hov..:  ver,  af* er  giving  the  line  to  the- 
river,  bounds  his  land  by  tbe  bank  of  the  river,  or 
describes  the  line  as  running  along  the  bank  of  (.lie 
river,  or  bounds  it  upon  the  mai  ,",n  of  the  river"  In 
any  of  these  descriptions,  the  learned  Ch.tncallor  con- 
sidered that  the  grantor  would  not  indicate  an  in  .3n- 
tion  to  convey  any  part  of  the  bed  ^f  the  stream.  In 
Robertson  v.  Watsou  ^b),  in  appeal,  Chief  Justice. 
liichards  ouoted  this  language  of  Chancellor  Wal- 
worth with  appi  'Viii 

On  the  north  Lank  of  the  river  along  the  west  half 
of  lot  15.  is  a  wtii  dii-iied  rocky  bank ;  and  I  incline 
to  think  fn:m  tbo  terms  of  the  description,  it  wa& 
intended  that  it  v^as  to  that  that  the  conveyance  should 
extend,  and  not  to  embrace  any  part  of  the  bed  of  the 
stream 

The  plaintiff  claims  title  to  a  portion  of  lot  14,  and 
a  portion  of  lot  15,  which  adjoins  it  on  the  east,  by 
conveyance  from  one  Hugh  Boulton  of  a  portion  of 
both  lots  ;  Boulton  having  a  conveyance  from  both  of 
fhe  patentees  of  the  Crown.  On  lot  15  he  has  title 
through  Boulton  to  a  "  mill  site  on  the  river  Missis- 
sippi," composed  of  portions  of  the  two  lots,  being  on 
lot  14  a  piece  of  land  one  chain  in  width,  running  up 
thp  stream  153  feet  from  the  division  line  between  the 
two  lots,  with  the  whole  of  the  river  opposite  thereto ;" " 
and  being  on  lot  15  half  a  chain  in  width,  parallel 
with  the  stream,  through  the  whole  breadth  of  the  half 
lot  patented  to  John  Murphy,  "  together  with  the 
whole  of  the  river  from  the  south  east  side  to  the 
opposite  bank  on  the  north-west  side,  with  the  right 
and  privilege  to  make  a  flume  or  slide  from  the  upper 
dam ;  also   the   right   to  clear  or  deepen  the  channel 


(a)  4  HiU  .S69. 


(b)  27  C.  P.  599. 


CHANCERY  REPORTS. 


237 


the  same  to  be  used  for  any  purpose  whatsoever."  with  ^^ 
the  reservation  that  nothing  driven  by  water-power  "'T^ 
was  to  be  erected  on  the  premises  conveyed,  w  thout    "'"-• 
the  consent  of  Alexander  McLaren,  to'^svhom    uch 
water-power  had  previously  been  conveyed. 
^  It  the  conveyance  to  Baines  embraced  the  bed  of  the 
nver  to   he  middle  thread  of  the  stream.  John  3furpky 
^onveyed  to  Huok  Boulton  that  which  he  had  p  fv^ 
ous ly  conveyed  to  Baines.   This  subsequent  conveyance 

r  "  ;  f  T""'  ^^'''  ^"^  ""''^  ^'--dy  acquired  by 
Bavnes,  ,f  he  had  acquired  any;  and  I  wHI  assume  fo^ 
the  present  that  by  the  conveyance  to  Baines  he 
acquired  tjtle  in  the  bed  of  the  stream,  and  that  the 
defendant  has  acquired  the  like  title  in  that  part  of 
the  bed  of  the  s.ream  where  he  has  constructed  the 
works  which  are  complained  of. 

Fn!!l  ^',"r/^*".^''^'^^^   by  the  highest  authority  in [ 
England  that  a  nparian  proprietor  is  not  entitled  to 
construct  works  m  the  bed  of  a  stream,  such  river  bed  I''""*"-*- 
beingowned  by  himself,  which  may  cause  injury  to 
another  riparian  proprietor ;  not  only  may  he  not  con- 
struet  works  which  it  is  shewn  will  have  that  effect  ;1 

effect    ""^^        ''''''^'"'^  ^'''^'  '^'^^''^  ^^y  ^^^'«  that^ 
This  doctrine  was  established  in  the  well  known 
case  of  Biclcet  v.  Morris  (a),  in  the  House  of  Lords     I 

House  of  Lords,  in  a  case  that  was  before  me  of  Kirch- 
hofer  V.  Stanhury  (b);  and  in  the  same  case  I  referred 
to  other  authorities  upon  the  same  point.  I  now  refer 
to  my  quotations  in  that  case  instead  of  repeating 
them^  The  question  has  been  also  elaborately  dis- 
fussed  smce  in    a    case  in    Scotland.  Robertson  v. 


MP^lM'^^PP-'^  (i)2.5Gr.420. 

(c)  Court  of  Ses.  Cases,  -Ith  .Scries,  1210. 
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To  apply  this  doctrine  to  the  works  in  question  con- 
structed by  the  defendant.  The  natural  flow  of  the 
stream  below  as  well  as  above  the  njill  dam  is,  as 
appears  by  tlie  evidence,  more  towards  the  north  side 
of  the  river— the  defendant's  side— than  towards  the 
south  side.  It  is  therefore  particularly  important  to 
the  plaintiff,  who  has  a  factory  driven  by  water 
power  on  the  south  side,  that  none  of  the  water  which^ 
in  its  natural  flow,  would  come  down  his  side  of  the 
river  should  be  diverted  from  it. 

The  evidence  of  some  of  the  witnesses  is,  that  the 
works  in  question  have  not  that  effect ;  the  evidence 
of  others  is,  that  the  eflect  in  that  direction,  if  any,  is 
very  slight;  but  the  weight  of  the  evidence  certainly 
is,  that  if  the  wing  dam  were  continued  up  the  stream 
it  would,  or  at  any  rate  it  might,  have  that  effect ;  and 
the  inference  from  what  had  been  done,  and  from  what 
was  being  done,  shortly  before  the  filing  of  the  bill 
was,  in  the  minds  of  witnesses  well  qualified  to  judge^ 
Judgment,  ^i^^^^  jj.  ^^,^^  ^  ^^,^^^^  -^  couivse  ef  Construction  intended 
to  be  carried  further  up  the  river,  (how  far  up  did  not 
appear,)  but  that  the  further  it  was  carried  up  the 
stream  the  greater  was  its  tendency  to  divert  the  water 
to  the  north  side  of  the  river.     Below  the  wing  dam  is 
a  wall  just  below  the  railway  bridge  which  crosses  the 
river;  and  below  that  again  is  a  cutting  through  the 
rock  marked  on  a  map  of  the  defendant's  "  canal,"  and 
forming  an  Island  the  south  side  of  which  was  the 
natural   bank  of   the   river  on   the  north  side.     The 
inference  in  the  minds  of  these  witnesses  is,  that  these 
works  have  been  constructed  by  the  defendant  with  a 
view  to  the  supply  of  water  to  a  mill  or  other  machinery 
to  be  built  east  of  the  bridge. 

One  strong  point  is,  that  no  good  reason  is  suggested 
for  the  construction  of  this  wing  dam  and  other  works^ 
unless  it  be,  by  artificial  means,  to  divert  some  water 
to  the  north  side  of  the  river  which,  in  its  natural  flow^ 
■would  not  go  there.     The  reason  given  by  the  defen- 


>    I 


CHANCERY  REPORTS. 


289 


dant.  tlmt  ifc  was  to  preserve  his  bank  from  the  action  1881. 
of  the  water  ,s  regarded  by  the  witnesses,  in  view  of  -v^ 
the  iact  that  the  bank  is  rock,  as  not  the  true  reason        ""V"""" 

In  my  judgment,  the  plaintiffs'  case  is  brought  by  Uie     •"'""• 
evidence  within  the  case  of  Bickef  v.  Monis  (a),  and 
the  other  cases  of  that  class  to  which  I  have  adverted. 
J  he  defendant  makes  a  point  against  the  plaintiffs 
ben.g  entitled  to  a  decree,  out  of  the  circumstance  of 
t  le  plaint.rt  havmg  built  a  wing  dam  running  np  the 
stream  iron)  the  west  side  of  ti>e  n.ost  southern  pier  of 
the  radway  bridge  to  a  few  feet-ten  or  fifteen  feet- 
above  the  division  line  between  the  two  lots,  as  would 
appear  on  a  map  of  the  defen.lant's,  and  having  made  a 
temporary  dam  fron.  the  head  of  this  wing  dam  in  an 
oblique  direction  up  the  river  to  the  north  bank-  this 
temporary  dam  having  been  placed  where  it  was  on 
two   occasions  when    the  water  was  very  low       The 
placing  the  wing  dam  may  have  been  strictly  within 
his  rights,  under  his  conveyance  from  Boulton,  and  I 
ai)prehend  that  it  was  so.     It  appears  on  the  defen-  •'"''«-. 
dant  s  map  as  not  extending  as  far  north  as  the  middle 
threa,    of  the   strean,,  an.i  extending  westward  very 
much  less   han  the  153  feet  on  lot  14,  granted  to  him 
by  Haijh  Boulton.     So  also   the   carrying  out  of  the 
temporary  dam  would  be  within  his  rights  under  the 
same  grant,if  it  had  not  the  effect  of  intr-.-fering  with  the 
ripai-ian  rights  previously  granted  to  McLaren,  and  it 
IS  not  shewn  what  its  effect  in  tha       .pect  was 

The  object  no  doubt  was  to  draw  waters  to  the  south 
side  that  would  in  their  natural  flow  have  gone  to  the 
north  side,  and  I  infer  that  it  had  that  effect ;  but  it  is 
not  shewn  that  it  did  not  leave  sufBcient  water  flowin<^ 
to  the  north  side  for  all  ordinary  purposes;  and  th^ 
point  where  it  touched  the  north  side  of  the  river  was 
below  the  mill  on  that  side,  so  that  it  caused  no  pi'acti- 
cal  interference  with  the  exercise  of  any  riparian  right 
It  may  be  as^a  ued  that  the  plaintiff  had  not  in 

(a)  L.  R.  1  Sc.  App.  47. 


:  *f  ' 


t    <-^' 


CHANCERY   REPORTS. 

^^881^  strictnesH  a  right  to  do  tVi«i,  l^Mt  even  so,  I  cannot  see 
ii.Arthur  ^^^^  ^'^  luiving  dot;e  .it  i<4  a  j,\.a.jon  for  denying  him 
relief  if  he  estn  ■ 'Jie^  r  ♦If''j  to  relief.  It  does  not 
fall  within  the  ride  of  relief  being  denied  to  a  pl.iintiff 
not  coming  into  Court  with  clean  hands.  Nor  is  it 
upon  the  ansvor  and  evidence  a  proper  case  for  active 
relief  in  this  suit  to  the  defendant,  but  r-^^er  a  case 
in  which,  under  General  Order  12«  ,  Lliedeiendant  i.„iy 
properly  be  put  to  institute  a  suit  on  his  own  behalf. 

The  plaintiffs  are  entitled  to  an  injunction  in  the  terms 
of  the  Hrst  branch  of  the  prayer  of  the  bill.     The  in- 
jury o,-  prospective  injury  to  the  plaintiffs  pointed  at 
by  the  bill  arises  from   the  defendant's  works  of  con- 
strric  oion  and  excavation  west  of  the  railway  bridcre. 
That    -nay  be  obviated  by  the   removal   of  the  said 
structures  and  filling  up   of  the   excavations  west  of 
the  bridge,  or  more  easily  and  inexpensively  by  a  wall 
from  the  most  westerly  point  of  the  wing-dam  to  the 
north  bank  t>f  the  river.     The    plaintiffs   in  the  ]')th 
•  paragraph  of  the  bill   state  that  the  defefidant  after 
being  served  with  a  notice  by  them  to  desist  from  his 
work,  did  cimstruct  a  dam  from  the  one  of  these  points 
to  the  other ;  anil  that  the  effect  of  it  was  to  restore  the 
flow  of  the  waters  of  the  river  sub;,^intiji  I  ly  to  the  ordin- 
ary course  in  which  they  had  flovved  before  the  con- 
strucMon  of  the  defendant's  works.  Tl      wall  should  be 
a  solid  .stone  one,  ai.       hout  .  be  ma'.,  and  kept  water 
tight.    This  would  answer  the  justice  of  the  case.    Tt  is 
indeed  the  extension  of  the  dam  in  187!),  and  its  apnre- 
hended  further  extension  up  the  stieanj,  that  has  been 
the  cause  of  the  trouble  between  the  parties.     What 
was   done   in    1874   in    the   way   of  e     .ivation   and 
masonry  does  not  seem  to  have  b.       com   lained  of. 
The  decree  will  be  vHh  costs. 

I  may  mention  that  uhe  exami,  on  ^n  this  case  has 
cost  nie  much  more  time  and  trouule  from  the  absence 
of  at  least  one  map,  I  think  two,  by  reference  to  which 
the  witnesses  were  examined,  than  otherwise  it  would 
have  done. 


Jud(mant 


.M5# 


CHANCERY  REPORTS. 

Re  Trusts  of  John  McDonald's  Will. 

Will.  co,.trnrtlon  of-Mort.nain-ao.ts-N,,t  of  kin-ffeir.nt.lau,. 

'''uTectT.dts  1  u  7.*'k  *"n  "  '''''  ''^  '"'"^^  »"•'  -".  -hereby  ho 
.l.reoted  h,s  L  n.l«  to  be  «oI,l,  nnd  out  of  the  pooeeds  gave  $2  000  to 

h.BW..Iow.nl.eu  of  dower  and  further  direcLl  that  -^a  1  nCv^ 

IfZ    illt     r  "'^'"'''''''  ""^y  -"^  -'^^'t""  -"ay  think  be"-"  "^ 

kin  or  the  testator  .-  coats  of  aU  parti:!  ;;ror ^ft' rtlt:! 

This  was  an  application  by  petition  of  tl.e  trustees 
appomto,]  nnder  the  will  of  one  John  McJ.naldZ 
the  county  of  Middlesex,  deceased,  to  obtain  the  Idvicf 
of  the  Court  m  the  distribution  of  the  estate  of  the 
testator,  under  the  cn-cumstancos  stated  in  the  judgment 

Mr.  Fraser  (London),  for  the  trustees. 

Mr    IF.  Ro,tf,  for  the  widow. 

Mr.  r.  Mo  timer  Clark;  for  charitable  institutions. 

Mr.  R  ]\L .       th,  for  the  other  legatees. 

^^ZTx'  ^;  !^-J'^:/-*^'tor  in  his  will  directed  m.™.  n.. 
his  lands  to  be  sold,  and  after  giving  $2000  to  his  wif. 
m   heu  of   dower,  and  some  legacies,  he  then  pro- 
ceeded :     A„d  all  monoys  M.en  remaining  in  the  hands 
of  my  executors  shall  be  divided  between  tho  follow 
ing  f.mds  in  connection  with  the  Canadian  Presbv- 
teriau  Church  viz..  Foreign  and  Home  Mission  Funds 
Aged  and  Infirm    Ministers'  Fund.  French  Canadian 
Mission,  and  British  and  Foreign  Bible  Society     I  will 
money  to  be  Jiv^ed  in  whichever  way  my  exerntors 
may  think  best."     The  will  was  made  on  the  first  day 
of  August  1879,  and  the  testator  died  on  the  20tli  of 
the  same  mo-nth. 

31— VOL,  XXIX. OR. 
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1881.         TIr's.!  l)er|uosts  are  cloarly  void  under  tlio  Mortrimiti 
RoTrCrlf^''*^'^=    ll/t/7/>//  V.  rjxcoiahr  (a).     Til.)  euso  of  Lucm  v. 


ioMilkr."  "^;''";'*  (''>)  •■'*  ""t  at  variam  e  with  thin  ;  the  oxprenHioti 
w"'>  of  Wood,  V.C.,  as  to  conversion,  referring  to  a  (!onver- 
sion  by  the  will  of  an  original  testator,  and  a  gilt  of 
tlie  eotiverted  fund  l)y  the  will  of  the  legatee. 

The  principal  dilHculty  in  the  case  is  to  determine 
whether  the  luMiuest  that  has  failed  to  tak"  effect 
under  the  Mortmain  Law,  passes  to  the  lieir-at-law  or 
to  the  next  of  kin.  There  is  no  residuai-y  legatee  in 
this  case,  other  than  the  charities,  for  the  charitable 
bequest  is  in  the  nature  of  a  i-esiduaiy  bequest. 

If  tlie  question  had  been  between  the  heir  and  the 
resiiluary  legatee  as  to  land  converted  and  ineffectually 
given  to  a  charity.  Whlfht/  v.  Llscombe,  following  a  long 
line  of  English  uuthority,  determines  in  favour  of  the 
residuary  legatee.  But  the  English  cjises  are  quite 
as  conclusive  that  whei-e  there  is  no  residuary  becjuest, 
and  no  valid  gift  over,  tlie  estate  tlescends  to  the 
Judgment,  heirs-at-law  :  Tadov's  Charitable  Trusts  91 ;  Shelford 
on  Mortmain,  2S4.  And  it  seems  that  the  devise  of 
the  legal  estate  would  have  been  void  under  the  Sta- 
tute if  charities  only  were  concerned  in  the  proceeds. 
But  where  there  ai-e  other  trusts  not  liable  to  objec- 
tion the  devise  will  be  supported,  and  the  heirs  will 
take  a  resulting  trust  in  that  part  which  has  not  been 
legidly  dis[)osed  of. 

With  regard  to  the  land,  which  is  not  to  be  sold  till 
after  the  wife's  death,  and  the  proceeds  of  which  are 
"to  be  equally  divided  between  the  legatees  within 
mentioned,"  I  think  the  same  conclusion  must  be 
arrived  at.  The  legatees  named  include  the  charities, 
and,  as  far  as  they  are  concerned,  the  bequest  is  void. 
But  I  think  they  must  be  looked  on  as  one  single 
object,  and  the  share  that  would  have  passed  to  them 
results  to  the  heirs-at-law. 

The  costs  of  all  parties  will  come  out  of  the  estate. 


(o)  22  Gr.  203. 


(b)  L.  E.  4  Ea.  1?. 
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Artlky  v.  CirHRY.  ^— ~<— 

/iotinilarka—nriybml  mininmeiih—Survi'ya. 

In  qne«tioim  rolating  t..  b.,iiu.liirie8  ami  .Ifscriptions  of  huuh  tho 
wellcstahliHlioil  rulo  i«,  that  tho  w,.ik  on  tliu  groun.l  guvirns  • 
ami  It  18  only  whore  the  situ  of  ,v  inoM.i„a.„t  on  tlie  groun,l  in  incat,.' 
able  of  nHc.rtaininont  tliat  a  surveyor  in  aulhori/e.l  to  apportion  the 
•luantities  lying  1..  tween  two  .lefine.l  or  known  bounilaries.    There- 
fore,  M  here  an  original  monument  or  [.(mt  muh  planted  hh  inaifatinir 
that  tho  north- weHt  angle  of  a  lot  wa«  mtuated  at  a  distance  of  lu.lf 
a  chain  south  therefron>,  an.l  another  surveyor  ha.l  actually  plant- 
e.l  a  post  at  the  spot  so  indicate,!,  and  Hubse.|uently  two  surveyors 
in  total  disregard  of  tho  two  posts  so  plant.;,!,  both  of  which  wero 
easy  of  ascertainment,  made  a  mirvey  of  the  locality  an.l  place.l  tho 
post  at  a  ddlercnt  spot ,  the  Curt  [Spka.ioi.:,  C.  J  .lisrcgar.le.l  the 
survey,  and  declared   the  north-west  angle  of  the  lot  to  be   as 
indicated  by  the  first  mentioned  moniunent. 

On  the  25th  of  September,  1880,  Juhn  Artley  filed 
his  hill  of  eoiiiplaint  n'^&inst  ^'(^thaniel  Curnj,  wherein 
he  alleged,  that  prior  to,  and  on  the  15th  day  of  April, 
1809  the  defendant  Nathaniel  Carry  was  the  owner  statement. 
in  fee  sunple  of  lot  No.  24,  in  the  11th  concession  of 
the  township  of  Euphiasia ;  that  prior  to  the  date  of 
the  deed  mentioned  in  the  next  succeeding  paragraph, 
the  defendant  agreed  with  one   Chrit>topher  St>ur/ing 
to  sell,  and  the  latter  agreed  to  purchase  twenty  acres 
of  the  said  lot,  which  he  described  ;  and  in  pursuance 
of  such   agreement,   and   for   valuable   consideration 
by  deed,  dated  the  15th  day  of  April,  1809,  the  defen 
dant  purported  and  intended  to  convey  the  said  twenty 
acres  to  the  said  Christopher  Sparling :  that  by  inden- 
ture dated  the  1st  day  of  April.  1879,  the  said  Sparling 
mortgaged    to    the    Provincial    Permanent    Building 
Society  the  said  twenty  acres,  and  default  having  been 
made  in  payment,  the  .said  company,  pursuant  to  the 
powers  given  them  under  such  nun  tgage,  sold,  and   by 
deed  dated  the  23rd  day  of  January,  1877,  conveyed 
the  said  twenty  acres  to  the  plaintiff ;  that  in  the 
mortgage  and  deed  last  before  mentioned,   the  said 
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1881.    twenty  acres  were  described  as  in  the  third  paragraph  of 
said  bill,  which  description  all  the  parties  to  the  said 
instruments  believed  accurately  described  the  twenty 
acres  above  referred  to  ;  that  in  or  about  the  year  1879, 
some  interested  persons  alleging  that  the  line  between 
the  11th  and  12th  concessions  of  the  said  township 
had  not  been  correctly  run,  caused  a  new  survey  to  be 
made,  which  placed  the  ? aid  line  and  western  boundary 
of  the  said  lot  24  about  11  rods  further  west  than  was 
previously  believed  to  be  its  western  boundary ;  that 
the  twenty  acres  mentioned  in  the  first  paragraph  of 
said  bill  were  in  the  possession  and  actual  occupation 
and  enjoyment  of  the  said  Sparling,  from  some  time 
prior  to  the  date  of  the  said  conveyance  to  him,  until 
in  or  about  the  month  of  November,  1872,  when  the 
said  company  took  possession  of  the  same  under  the 
said  mortgage  and  retained  such  possession  until  the 
said  lands  wore  conveyod  by  them  to  tliu  plaintiff  as 
aforesaid ;  that  the  plaintiff"  had  ever  since  the  con- 
Sftoment.  veyance  of  the  said  twenty  acres  to  him  as  aforesaid 
been  in  the  actual  tnjoj-ment,  occupation  and  posses- 
sion of  the  said  twenty   acres,  and  had  made  great 
improvements  on  the  same,  and  he  and  the  said  ;S'/)ar- 
ling   during    such    term    of  occupation    made   great 
improvements  thereon ;  and  the  plaintiff"  charged^that 
the  fact  was,  that   he   and   those  through    whom  he 
claimed  the  said  twenty  acres  had  been  in  the  con- 
tinuous possession  thereof   for  more   than   ten  years 
before  the  acts  of  the  defendant  in  the  said  bill  men- 
tioned, and  he  claitned  the  benefit  of  the  Statutes  of 
Limitations  then   or   at   any  time   in  force  in  this 
Province. 

The  bill  further  stated  that  the  defendant  claimed 
that  the  beginning  of  the  tw-enty  acres  conveyed  by  . 
him  to  the  said  Sparling  was  at  the  north-west  corner 
of  the  said  lot,  according  to  the  said  new  survey,  and 
that  the  eastern  boundary  of  the  said  twenty  acres  was 
11  rods  or  thereabouts  further  west  than  the  eastern 
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boundary  of  the  twenty  acres  occupied  and  enjoyed 
by  the  said  Sparhng,  and  those  claiming  under  him  • 
that  m  or  about  the  month  of  January,  1880,  the 
defendan    without  the  consent  of  the  plaintiffs  took 
down  and  removed  the  fence  on  the  eastern  boundary 
ot  the  said  twenty  acres  occupied  by  the  plaintiff  as 
aforesaid,  and  dividing  the  said  twenty  acres  from  that 
part  of  said  lot  owned  by  the  defendant,  without  giving 
notice  to  the  plaintiff  of  the  defendant's  intentions! 
to  do,  whereby  divers  cattle,  as  well  of  the  defendant, 
as  ot  other  persons  then  being  on  the  said  land  of  the 
defendant,  escaped  out  of  the  said  land  of  the  defen- 
dant  into  the  said  land  of  the  plaintiff,  and  trod  down 
consumed  and  spoiled  the  grass  and  herbage  of  the 
said  last  mentioned  'and. 

The  bill  further  stated,  that  afterwards  the  defen- 
dant trespassed  upon  the  said  twenty  acres,  so  occupied 
by  the  plaintiff,  by  entering  upon  and  erecting  a  fenie 
thereon,  commencing  at  a  point  11  rods  or  thereabout 
west  of  and  runniiig  parallel  to  the  eastern  boundary  «'«'—». 
of  the  said  twenty  acres  until  it  intersected  the  western 
boundary  of  same ;  that  the  defendant  about  the  same 
time  assumed  to  take  possession  of  that  portion  of  the 
twenty  acres,    formerly  occupied  by  the  plaintifi-  as 
aroresaid  that  lies  between  the  said  last 'men  ioned 
fence  and  the  said  eastern  boundary,  and   had  ever 
^nce  endeavored  to  hinder  the  plaintiff  in  his  possess- 
ion thereof,  and  had  forcibly  and  against  the  plaintiP's 
wil  taken  and  received  to  his  own  use  all  the  issues 
and  profits,  and  the  beneficial  use  and  occupation  of 
said  por  ion  of  the   said  twenty  acres,  whereby  the 
plaintiff  had  during  all  that  time  lost  and  been  depriv! 
ed  of  the  issues  and  profits,  and  the  beneficial  use  and 
occupation  thereof;  and  the  plaintiff  submitted  that 
the  description  contained  in  the  said  deeds  and  mort- 
gage truly  described  the   twenty  acres  so  possessed. 
occirp.ed  and  enjoyed  by  him,  and  that  in  the  event  o 
the  Court  deciding  that  the  said  twenty  ae.e.  were  not 
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truly  described  by  the  .said  deed  and  mortgage,  then 
the  plaintiff  submitted  that  the  .said  twenty  acres  had 
been  by    mere  error  in  srrvey  erroneously  described 
in  the  .said  deeds  and  mortgage,  tlie desciiption  therein 
being  incorrect  only  so  far  as  the  metes  and  bounds  of 
the  said  twenty  acres,  were  concerned  ;  and  the  plain- 
tiff further  charged  that  the  fact  was,  that  the  said 
twenty   acres   of  which    the   plaintiff  had   until  the 
acts   aforesaid   been    in  possession,  were  at   the  time 
of  the  sale  thereof  by  the  defendant  to  the  said  Spar- 
Unq  pointed  out  to  him  by  the  defendant,  and  were 
clearly  shewn  upon  the  ground,  and  it  Avas  the  inten- 
tion £ind  understanding  of  all  parties  that  the  .said  parcel 
so  pointed  out  and   shewn   on   the  ground   was   the 
poi-tion  of   the   said   lot    24   purchased   by   the   said 
Sparling;  and  the  plaintiff  submitted  that  the  defen- 
dant was  estopped  and  prevented  from  setting  up  the 
alleged  charge  by  reason  of  said  survey. 

The  bill  further  .set  forth  that  if  the  plaintiff  was  de- 
prived of  the  .said  strip  to  the  east,  the  most  valuable  of 
his  improvements  would  be  taken  away,  and  the  rest 
of  his  twenty  acres  much  reduced  in  value  ;  and  the 
plaintiff  claimed   the   benefit   of  all   the  Statutes  of 
Limitations  then,  or  at  any  time  in  force  in  this  pro- 
vince, as  a  bar  to  the  alleged   right  of  the  defendant. 
The  prayer  of  the  bill  was,  that  the  defendant  miglit 
be   restrained   from    trespassing   upon   the   plaintiff's 
lands  above  set  forth,  and  from  other  acts  of  a  like 
nature,  and  might  account  for  the  use  and  occupation 
of  the  said  lands,  and  for  other  djinuige  accrued  to  the 
plaintiff  by  the  removal  of  the  .said  fence.  And  further, 
if  the  Court  should  be  of  opinion  that  the  twenty  acres 
occupied  by  the  pl-tintiff  were  not  correctly  described 
by  the  said  deeds  and  mortgage  then,  that  the  .said 
deeds  and  mortgage  might  be  I'ectified  by  correcting  the 
description  of  the  lands  therein  referred  to,  so  as  to 
make  the  same   conformable  to   the    true   a<;reement 
between  the  parties :  that   the   defendant   mio-ht   be 
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ordered  forthwith  to  deliver  up  to  the  plaintiff  the     188  1 
possession  of  that  portion  of  the  said  twenty  acres  of 

dt:L:  '^V'^'^^^"'  *'^  ^'^'"^'^^  -^  for'necess;; 
directions  and  accounts ;  and  costs 

The  defendant  by  his  answer  admitted  the  sale  of 
twenty  acres  o  the  said  lot  to  the  said  CkrisfophZ 
Sparhng,  and  that  a  conveyance  was  made  to  the  said 
SparU.g    w,th   the   dosciption    of  the   said   twentv 

gage  and   the  conveyance   to  the  plaintiff  in  the  said 
b,]  also  mentioned;  and  alleged  that  what  was  intended 
to  be  sold  and  conveyed,  was  twenty  acres  of  the  north- 
west  corner  of  the  said  lot;  that  there  was,  as  defen- 
dant was  informed,  a  provisional  stake  set  at  the  time, 
at  the  point  where  the  plaintiff  claimed  the  north-wes 
corner  of  said  lot  to  be,  but  the  correct  boundary  of  to 
said  lot  at  Its  north-west  corner  was  in  the  ori.ina 
survey  faxed  at  a  point  about  U   rods  to  the  welt 
the  said  alleged  old  provisional  stake;  that  the  said 
old  provisional  stake  had  long  since  disappeared,  and  «— 
was  not  regarded  as  indicating  the  real  boun.larv  and 
point  of  commencement  at  the  north-west  corner  of 
said   lot  when   defendant  sold,  or  when  the  plaintiff 
bought  the  said  land;  that  the  correct  position  of  t  e 
said  stake  and  of  the  true  boundary  and  point  of  com! 
mencement  for  the  north-west  corner  of  the  said  lot 
waskno.^  by  the   parties  to  this  suit  and  others   n 
the  neighborhood  long  before  the  time  mentioned  in 
the  bill,  and  was  well  known  to  the  plaintiff  before  he 
bong  tte  said  land;  and  the  defendant  deniec     h . 
th    plaintiff  had  ,n  any  way  acquired  title  to  the  piece 
a^n  Mm  rnTTl    "'"'V'"  virtue  of  length  of  possession 

plaintiff  had  ma.le  improvements,  for  which  he  was 
entitled  to  any  compensation,  on  the  said  strip  of  land 
in  dispute  and  the  defendant  alleged  that  the  plaintiff 
before  he  bought  the  said  twenty  acres  well  knew  that 
the  boundary  Ime  and  point  of  commencement  of  the 


.'i;.; 


I      n 


It  f 


248 
1881. 


fltatttment. 


CHANCERY  K'jeORTS. 

north-west  corner  of  the  lot  was  as  the  defendant  claimed 
it  to  be,  and  as  H  really  was  according  to  the  original 
survey;  that  the  fence,  with  which  the  plaintiff  cfaim- 
ed  the  defendant  interfered  was  blown  down  by  the 
wind,  and  thereupon  some   cattle  ctrayed   into  the 
plaintiff's  premises,  because  he  refused  ii  allow  defen- 
dant to  put  up  the  fence,  or  contribute  towards  the 
expense  of  a  survey,  and  that  defendant  had  the  fence 
rebuilt,  where  it  then  was,  under  the  supervision  and 
according  to  the  award  of  the  fence  viewers  in  that 
behalf  constituted  ;  and  the  defendant  claimed  to  be 
allowed  to  hold  the  said  fence  as  indicating  the  true 
boundary  between  his  land  and  the  said  twenty  acres. 
The  defendant  also  denied  that  there  was  any  pointing 
out  upon  the  ground  of  any  particular  twenty  acres, 
when  the  defendant  sold  the  same,  and  alleged  loat  the 
defendant   was   not    estopped    for  any    reason   from 
shewing   the    truth    as   to    the   pr-ecise   position   and 
locality  of  the  same,  and  if  for  any  resson  it  should 
appear  that  the  plaintiff  was  entitled  to  claim  the  said 
strip  of  land  of  11  rods  or  thereabout  in  width  to  the 
east  of   the   then  present  boundary   fence   between 
defendant  and  him,  then  the  defendant  prayed  that  it 
might  be  declared  that  he  was  entitled  to  the  possession 
and  ownership  of  the  strip  of  land  between  the  said 
provisional  stake  and  the  correct  position  of  the  stake 
at  the  north-west  corner  of  the  said  lot. 

The  cause  came  on  for  the  examination  of  witnesses 
and  hearing  at  the  Sittings  of  the  Court  at  Owen 
Sound,  in  the  Autumn  of  1880. 


Mr.  Pollard,  for  the  plaintiffs. 
Mr.  Bain,  for  the  defendants. 


The  facts,  in   addition  to  those  set  forth   in   the 
pleadings,  appear  in  the  judgment. 
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r  18,  wnat  is  the  north-west  angle  of  lot  24  in  th.  -— v- 

and  where  the  reLns  of  Hw   .eTundl",    /.  """"'' 
marlp  K-T  „     11.  ^*^'^^o"nd  at  a  later  survey 

made  by  another  .surveyor,   Arthur   G.  Sinn      Tfcf,' 

M)U,j»  himself,  and  in  havinir  hisfiel.l  „„>  , 

ha  survev  of  tlip  t,>„.„  ,  .     >! '"^■'«'«  ""'ra  madeon 

advanced  inyoatfeiln""'  "l!  '''"■    ^'*"'   ™ 

was  taken;  ^^d^'ltf"''"'*-"''^"  >■•""''•»"«  "«-■ 

to  hiin  indil'ioi^  '^^cr::";?"*"^"' 

.ome  failure  in  memorv  « 1.  ,   .1^      T      "«°'"'  "°<' 

3tiusuffieient„po:::s:f':it4f;j,:^.,^-;» 

in  the  way  of  understanrl.r^r.  .    i  '"^""7^  both 

evidence  ^f  oonZXZCZ'ri  ''  ""t'  r 
field  notes,  to  make  it  the  n'ost  irn^V  :  ^  -^'^'^  ^^^^ 
the  ca<;p      Tr,      .•        •  important  evidence  in 

evidence  wao  giTn^r  hf  b^t    IZT"  "t 
the  survev  of  a  fnwn.T.-  ^"'^'"ess  ol  his  iife;  and 

some  poinitro^r  oVhrc"'^""'-  ,"p™ 

as  what  he  would  consid"  t„T,  /  '>"'"'">"•">.  snoh 
what  he  considered  to  ,;t^f,'':  !"  ,"";'  "'"'■"•  """ 
Discarding  these  a,  irr    -v  »  "X  °"  '°''""'"^''' 

ent  and  of  value.         '"'""'"■  «''""  ^^ains  is  ,,erti„. 
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25,  in  the  9th,  10th,  11th,  and  12th  concessions,  the 
lots  being  numbered  from  east  to  west,  and  the  l<;ngth 
given  by  him  to  each  lot  being  G7  chains  and  30  links. 
The  field  nott.s  describe  the  character  of  the  soil,  and 
the  description  of  trees  and  other  particulars  along  the 
rjute ;  and  at  the  end  of  the  note  ap])]ying  to  each 
concession  is  the  word  "  post  "  preceded  in  each  case  by 
the  words  "67  chains  30  links."  The  posts  were 
planted  in  the  centre  of  the  allowance  for  road,  each 
post  indicating  the  east  end  of  one  lot,  and  the  west 
end  of  the  other.  I  do  not  see  what  other  conclusion 
can  be  drawn  from  the  field  notes,  and  the  evidence  of 
Mr.  Rankin,  than  that  the  posts  were  planted  in  order 
to  mark  a  spot  in  the  centre  of  the  allowance  for  road 
opposite  the  eastern  and  western  ends  of  lots.  I 
Bay  nothing  about  concession  lines  as  there  is  no  con- 
cession line,  but  what  is  called  a  blind  line,  between 
the  11th  and  12th  concessions. 

It  appears  then  that  Rankin  did  plant  a  post  at  a 
Judgment,  measured  distance  of  67  chains  and  30  links  west  of 
the  post  last  planted  on  the  same  line  on  the  east ; 
and  that  it  is  the  post  referred  to  in  the  evidence  of 
Donovan  and  Si/ng ;  the  same  post  in  the  same  place. 
The  point  of  locality  might  have  been  probably  made 
more  certain,  if  evidence  had  been  given  of  the  position 
of  a  creek  described  in  that  part  of  the  field  notes, 
which  describes  the  ground  along  the  11th  concession. 
A  question  is  made  as  to  whether  the  post  in  question 
was  planted  definitively  as  a  monument,  or  merely  as 
a  picket  subject  to  correction,  and  several  questions 
upon  that  point  were  put  to  Mr.  Rankin.  He  said 
that  in  some  instances  in  making  this  survey,  where 
they  found  concessions  not  exactly  parallel,  they  sent 
back  and  altered  the  stakes  to  equalize  the  two  con- 
cessions. He  does  not  say  this  of  the  stake  in  question 
or  its  position  ;  and  in  his  field  notes  he  does  not  call 
it  a  picket  but  a  post.  A  post  so  planted  I  under- 
stand to  be  a  monument,  constituting  what  is  called 
work  on  the  ground. 
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Donovan,  and  the  north-west  come,.  „f  |„t  ^  ;„  j;,^ 
of  .t,  and  Donovan  planted  hi.  post  halt  a  chain  south 

JirndLr"  '■''"''"^^''•"•atit  is  the  wo,k  on 
the  ground  that  governs,  and  it  is  only  where  the  site 

.7.rhe:.:;ro;„i:ir^  -  — 

e  was  told  that  ,t  was  knocked  down  Ion-  hefore 

C„..„,  says  he  found  Donovan;,  line  wrong  "and  dL' 

arded  ,t  altogether,  that  he  could  obtain  "no "    ute" 

IdtT"  '""  "^  '"  ""=  ^'"^  "f  "«'  *"*"'  post  and 
atlded,  stninrre  V  enono-li   fKof   u         i,  ,         1  "*^  ana 

difference  ifl.e  hid.    "^  """'^  ^"^^  "^^'^  "° 

The  short  point  after  all  is,  whether  the  .site  of  the  •""*«-"'• 
^a'./'^^.   post   was    ascertained.      If   it    wa      and    if 
Do..,an's  post  w.s  planted  half  a  chlTuth  o    i 

upon  l.oth  these  points.  "  ' 

I   may  notice  a  circumstance  that  anpenrs  in  th» 
evidence,  that  it  wasalways  understood 'i'  te°i!h 
W1,„<kJ  that  lot  21  in  the  12th  concession  o      -  »  t 

:n:t"2l  'in'TheTu,'""-'  ""'.^"-^^^  '"  '--  ^^^ 

was;:;:.::r;oT=.„:i-t:tc 

haps,  very  notorial,  but  stili  it  docs  sLw    1  e  t  I'i  fon 

in  the  ncghborhood  in  favour  of  the  yea^t.^^ostbe™ 
where  tifi  T)ni«fWf,,^_i._..  1    ..  "iJuot  uexng 

—  ^-_i..,„,i  ton fcxido  It  was. 
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The  plaintiff  has  sustained  some  damage  by  acts  of 
the  defendant  in  assertion  of  his  claim,  which  may  be 
taken  at  $20. 

^  The  plaintiff  is  entitled  to  have  it  declared  that  the 
site  of  tl«e  post  planted  by  Thomas  Donuvan,  D.  P.  S., 
is  the  irue  north-west  angle  of  lot  24,  in  the  11th  con- 
cession of  Euphrasia,  and  to  the  injunction  prayed  for 
and  to  S20  dfimaijes. 

The  plaintiff  succeeding  upon  this  point,  it  is  unneces- 
sary to  consider  the  other  questions  i-aised  in  the  case. 
The  decree  will  be  with  costs. 


Campbell  v.  Camphell. 

Phading~Demurrer~A  itmony— Fraudulent  conveyance. 

The  plaintiff  filed  her  bill  for  alimony,  alleging  that  a  conspiracy  had 
been  entered   mto  between  her  husband  and  the  other  defendant 
to  prevent  her  realizing  any  alimony  that  might  be  awarded  her 
and  that  for  that  purpose  her  husband  fraudulently  conveyed  all 
his  lands  to  the  co-defendant,  and  tlie  bill  prayed  to  have  such 
conveyance  declared  fraudulent.     The  grantee  in  the  impeached 
conv.  yunce    demurred  for  multifariousness,   for  want  of  equity 
and  want  of  parties.      The  Court,    [Boyd,   C.,]  over-ruled  the 
demurrer  on  the  first  two  grounds,  but  allowed  the  demurrer  for 
want  of  parties  ;  the  plaintiff  not  having  recovered  judgment  and 
execution  could  only  sue  in  a  representative  capacity-that  is  on 
behalf  of  herself  and  all  other  creditors.     Lonf,eimy  v.  Mitchell, 
ante  vol.  xvii,  p.  190;   Turner  v.    Smith,  ante  vol.   xxvi.  p   198- 
Culver  V.  Swa,,^,  lb.  395,  and  Morphy  v.  Wihon,  ante  vol.  xxvii.' 
p.  1,  considered  and  followed. 

This  was  a  suit  for  alimony  instituted  by  the  plain- 
tiff aofjiinst  her  husband  the  defendant  Avchihold 
Campbell  in  which  she  joined  one  Donald  Camphell, 
a  brother-in-laAv  of  her  husband,  for  the  purpose  of  im- 
peaching a  conveyance  executed  by  her  husband  to  the 
defendant  Donald,  the  object  of  which  the  bill  allec^ed 
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^as  to  defeat  the  plaintiff  •n  her  attempt  to  compel 
payment  of  ahmony  in  case    <  .  same  were  decreed.  ' 
Ihe  bill,  amongst  other  statements,  alleged  that 

the  said  Donald  Campbell,  who  is  a  bSer  inT       ?'  /^"•"'f^"''''*"* 

(14)  The  defendants  threaten  and  info,„i  <.       n       ,   ,. 

WshereinWoreparticuJn:l;Slr:  ;rr:^^ 
herembefore  mentioned  to  a  bon^iJiUe  purchaser  for  valu  In  vot 
_compla.nant  is  apprehensive  that,  unless  restrained  by  the'  ord  r  Id 
injunction  of  this  honourable  Court  the  said  ,w;,  7  !  „  """^ 
and  dispose  of  the  said  lands  and  iZ:'fi:^t^:^  ^^J 
value,  thereby  enabling  the  defendants  f^  ,Uf  \      P'^^^^'^er  for 

SaMeTnT     ■'"'  '"""*""  your  complainant  and  his  fZuyT. 
fluitable  and  proper  manner."  "■^my  m  a 

The  defendant  Donald  Campbell  demurred  for  want 

'l7T^"^'^  "'"'  ''  P"^"*^'^'  ^"^  ^^'^  «^  the  ground 
ihat  the  bill  was  multifarious. 
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Mr.  M.  Meredith,  in  support  of  the  demur 
Mr.  Isaac  Campbell,  contra. 


rer. 


I  oaZ^l  u  T'  t'  "°*  ^'^"  «°  f"%  a'-gued  as  Oct.  29. 

I  cou  d  have  wished.     The  bill  was  filed  on  the  27th  of 
July  last,  so  that  according  to  rule  494, 1  do  not  think 
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the  Judicature  Act  npnlies,  or  that  if  it  did  apph-,  it 
could  {iflurd  much  assistaiico  to  the  plaintitt'.     There 
are  two  lines  of  antagonistic  decisions  in  this  Court ; 
the  one  may  be  represented  by  Whitbujv.  Laiurmoti  (<»), 
the  other  by  Longexvay  v.  Mitchell  (b).     The  latter  >  as 
been  followed  and  rci-ognizod  as  the  present  law  of  the 
Court  in   Turner  v.   Smitk  (c),  Gid"er  v.  Siuayze  (d) 
and  Morphy  v.    Wihon  (e).     The   principle  of  these 
decisions  appl  ies  to  the  present  case.    The  wife  filing  her 
bill  for  alimony  i.s  not  technically  a  creditor,  although 
the  demurrer  puts  it  in  this  way,  and  though  the  Legis- 
lature ha.^  in  some  measure  att  ,buted  that   character 
to  her  by  permitting  a  writ  of  arrest  to  isssue  at  her 
in.stance   in  certain   cases,  (R.  S.  O.  ch.   40,  sec.  45.) 
But    the    Statute    of    13    Eliz.    ch.    5,    is    for    the 
avoidance  of  conveyan-es  which  are  made  to  "  delay, 
hinder,  or  defraud  creditors  or  others,   of  thuir    iust 
and  lawful  actions,  suits,  and  reliefs,"  and  it  is  to  be 
expounded  beneficially  to  suppress  fraud  :    3fay,  pp. 
Judgment.  147.^^  ^nd  caics  cited.     All  the  forcible  reasoning  of 
Stroncj,  V.  C,  in  1?  Gi-ant,  applies  to  the  state  of  facts 
disclosed  m  tlse   bill  in   the  presint  case,  where  it  is 
alleged,  and  by  the  demurrer  admitted,  that  there  was 
a  conspiracy  between  the  defendants  so  to  deal  with 
the  husband's  land  as  to  prevent  the  wife  from  recover- 
ing any  alimony.     The  pleading  is  not  very  artistic, 
but  this  is  the  substance  of  the  10th,  14th,  and  17th 
paragraphs  when  read  together.     My  duty  is  to  follow 
the  late  decisions,  and  let  the  defendant  carry  the  case 
further,  if  he  is  dissatisfied. 

The  later  cases  do  by  no  means  confiict  with  Abehv. 
Morrison  (/),  as  explained  by  Hepburn  v.  Patton  (g). 
Where  no  fraud  has  been  committed  the  Court  will  not 
restrain  a  defendant  from  dealing  with  his  property  at 


(a)  7  Gr.  603. 
(c)  26  Gr.  198. 
(e)  27  Gr.  1. 
26  Gr. 


(6)  17  Gr.  190. 
(d)  26  Gr.  395. 
(/•)  23  Gr.  109. 
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the  instance  of  a  creditor  or  person  who  has  not  estau-  1881. 
h^hed  hiM  ii^dit  to  proceed  ayainst  that  property.  But 
where  a  fraudulent  di.spo.s.d  has  actually  been  made 
of  tho  defendant's  property,  (as  is  admitted  by  the 
demurrer  in  this  case,)  then  the  Curt  will  intercept 
the  further  alienation  of  the  property,  and  keep  it  in 
the  hands  of  the  grantee  under  the  impeached  convey- 
ance, until  t\w  plaiMliffcan  obtain  a  declaration  of  its 
invaiidity,  and  a  recovery  of  juu^aieiit  for  the  ••.  nt 
claimed. 

The  demurrers  for  multifariousness  and  \,  ,  of 
equity  av,.„ver-niled;  but  the  demurrer  for  want  of 
parties  is  allowed,  as  the  piaintiU;  not  having  judg- 
ment  and  execution,  is  not  competent  to  sue  except  in 
arepresentat've  capacity.  Leave  to  amend,  without 
costs. 


iijdgmeot. 
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Grant  v.  Canada  Life  Assurance  Company. 

Mortgage,  Ac— Power  of  sale— Notice  of  sale. 

One  of  the  stipulations  of  a  mortgage  was,  that  "interest  should  be 
payable  half  yearly  on    •    •    •    Provided  that  the  mortgagees,  on 
default  of  payment  for  three  months,  may  enter  on  and  lease  or 
sell  the  said  lands  without  notice  :  And  the  mortgagees  covenant 
with  the  mortgagors  that  no  sale  or  Ipnse  of  the  said  lands  shall 
be  made  or  granted  hy  them  until  such  time  as  one  month's  notice 
in  writing  shall  have  been  given  to  the  mortgagors." 
Hdd[per  Proudfoot,  V.C],  that  the  mortgagees  could  sell  at  any 
time,  without  notice,  after  default  for  three  months,  and  that  the 
purchaser  would  take  a  good  title;  and  in  any  event,  a  notice 
served  at  any  time  after  default  was  sufficient,  and  the  mortgagees 
were  not  bound  to  wait  until  default  had  been  made  for  three 
months  to  give  such  notice  :  in  other  words,   that  the  month's 
notice  and  the  three  months'  default  might  be  concurrent. 

^  This  was  a  suit  instituted  by  the  plaintiff'  against 
fhe  Canada  Life  Assurance  Company,  one  Horace 
.  Thome,  and  the  husband  of  the  plaintiff;  seeking  to 
set  aside  a  sale  of  certain  lands  in  the  city  of  Toronto 
on  the  ground  of  want  of  notice  according  to  what 
was  claimed  to  be  the  clear  arrangement  between  the 
parties,  and  the  stipulation  of  the  mortgage  deed, 
which  was  as  follows  : 

fltatement.      "  Interest  payable  half-yearly  on       *  *       Pro- 

vided that  the  mortgagees,  on  default  of  payment  for 
three  months,  may  enter  on  and  lease  or  sell  the  said 
lands  without  notice.  And  the  mortgagees  covenant 
with  the  Mortgagors  that  no  sale  or  lease  of  the  said 
lands  shall  be  made  or  granted  by  them  until  such 
time  as  one  month's  notice  in  writing  shall  have  been 
given  to  the  mortgagors." 

Default  had  been  made  in  payment  of  the  interest 
for  two  months,  whereupon  the  solicitors  of  the  defen- 
dant company  enclosed  a  notice  to  the  husband  of  the 
plaintiff"  for  the  purpose  of  being  served  on  her,  at 
the  same  time  writing  to  the  effect  that,  "you  being 
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by ;her„r„"„rr;L .t^ '--  *» "°«™  -^■""«'  ■»»>■ 


arsnt 

V. 

C>n«da  Ufli 

-iMurance 

Co. 


Mr.  ^.ifo«Z:tn.Q.C..  for  the  plaintiff. 

Mr.  McCarthy,  Q.C.,  and  Mr.  5ntc«  for  th.  ^  f 
dant  company.  ^ruce,  toi  the  defen- 

Mr.  Zr«^Z,  for  the  defendant  Thorne. 
Mr.  i)onomn,  for  the  defendant  Grant. 

The  defendant  (?ra7i«  was  called  n«  «      -i 
«wore  that  the  only  cbiectiortot]!  ^;*"«««>  and 

mortgagees  was  tL   w^n       .      ^  .^'''''''^'^^^  "^  ^^e 

after  fito  f)  7  ^  °^  sufficient  notice  of  .sale 

alter  tlie  three  months'  defanlf      wu        •. 

g-ted  that  no  notice  whateve,  neeA,      L   """S" 
anJ  that  tho  plaintiff',  on  -LI    '„  L t"  t™' 
an  actio,,  fo,.,,a™»,e,..  and'  t„aTa'n;:^''„  C-C 
defa.lt  o(  |,a,v,„ent  for  any  time  was  all  tT V 
«qm,it.,  provided  that  an  actua    dj.nit  If  ''^' 

--.™-on,;tr;:dr::r:„r~ 

At  tlie  conclusion  of  the  case, 

PUOIIDFOOT    V    P      U^f^  1 

he,-,rd.attho«iu;„;atTTlT    "i'  T'"" '"'  *"  '«=«•"•■•• 
'lis.ni»sc,l  the  ,  a  n«r  1° ,      l",' '"  ""^  '^P""S  °'' '  881 
"hat  was  cont  nde"  f„:  l^^T    ,'°''-k'^''"'''S  ">at 
™".t.^gee,  could  „  t'    llL'  I  a'  d'et^  r  ''''  "'^ 
for  four  month,,  which,  ho  "ev  r  ~  „'  °""™'' 
the  notice  might  be  criven  .7         !"  "^  '"^'''  as 

provided  no  ^^le  w^efe Id  ut  M  T  f"  "''"'"■ 
of  one  n,„nth  £,-„„,  tfe  1"  '  f  ^1 ' '^f^P'™''™ 
mortsago,-.    In  „„j,  .^ent  thi    t.ll  k     °'  °"  *« 

good  title,  and  the 'oni;  fc  o  thf'^  T  '"^  " 
unde,-  the  covenaM.  mortgagor  was 

33— VOL.  XXIX  OK. 
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Re  Dunham,  Petitioner. 

Quielinr/  Titlen'  Act—Aiiseii:  todevine  implied— Statute  of  Limitations. 

A.,  in  1835,  went  into  possession  of  land  npon  the  invitation  of  P.^ 
who  promised  to  give  Lini  a  deed  but  subsequently  refused  to  do  so. 
A.  thereupon  determined  to  reniai!i  upon,  and  succeeded  in  making 
a  living  from  the  lantl.  /'.  died  three  years  afterwards,  ha"iiig  de- 
vised the  land  to  A.  and  his  wife  for  +heir  joint  lives,  wi^h  remin- 
der to  ,/.,  one  of  the  contestants.  A.  occupio<l  the  land  until 
1877,  when  he  executed  a  conveyance  thereof  iu  fee  to  the 
petitioner. 

Held,  on  appeal,  [affirming  the  decision  of  the  Referee  of  Titles  allow- 
ing the  claim  of  the  contestants],  that  A.  by  his  entry  had  become 
tenant  at  sufTerance  to  P.,  and  that  as  A.  was  aware  of  the  devise 
to  himself,  and  never  did  any  act  shewing  a  determination  not  to 
take  tlie  estate  so  given  to  him,  the  estate  for  life  had  vested  in 
him,  and  tiiat  he  or  his  grantee  could  not  claim  the  fee  by  virtue 
of  ^■l.'.'*  possession. 

Some  thirty  years  after  A.'s  entry  he  granted  part  of  the  laud  to  one 
B. ,  and  J.  joined  in  the  conveyance  : 

Held,  a  sufficient  admission  of  the  title  of  J.  as  a  remainderman, 
and  so  an  admission  that  the  will  was  operative  on  the  land  •  J. 
having  no  claim  to  the  land  otherwis'^'  than  under  the  will 

The  land  in  que.stion  in  this  matter  was  granted  by 
the  Crown,  in  1807,  to  one  Colonel  Augustus  Boiton, 
who  it  appeared  had  placed  Michael  Saiyeon  in  •  -es- 
sion,  but  no  conveyance  was  shewn  to  have  h'^  xe- 
cuted  by  Boiton  to  him.  Saigeon,  however,  in  1828, 
after  having  retained  possession  for  several  years,  exe- 
cuted a  conveyance  of  the  premises  to  one  Philip 
Phillips  in  fee. 

About  .seven  years  thereafter,  Phillips,  it  was  shewn, 
had  requested  his  son-in-law,  one  Levis  Aimold.to  come 
and  live  with  him  on  the  lot,  promising  if  he  did  so  to 
give  him  a  deed  of  the  place.  Arnold,  acting  upon 
such  invitation  of  Phillips,  in  1835,  entered  into  pos- 
session of  the  premises,  and  occupied  them  either  by 
himself  or  his  tenants  until  he  conveyed  them  to  the 
petitioner  in  April,  1877.  Phillips,  it  was  shewn,  died 
in  1838,  having  first  made  a  will  by  which  he  devised 
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the  Lndsm  question  to  Ann  Catherine  A  wold  and     1881 
her  hrsband  (L.  Arnold)  during  their  natural  lives  or  W- 
the  li.e  ot   the  survivor  of  them,  for  their  usu  and ""'"""'""'• 
^Wort  and  after  their  decease  to  any  child  or  ehildren 
^ii.s  >iid  daughter  n.ight  have;    but   should  she   die 
wuhout  children,  then  after  the  decease  of  Arnold  and 
^is  wife  the  testator  gave  the  property  to  his  adopted 

t  a    Mr.  and   Mi.^n<o/./  lesided  on   the  pVeinii 
until  her  death,  without  issue,  in  1870 

iJ^''-7'f'!","n''^'''  '"''*■"'■'  '^''  ^^*"«'-^'«  shewed  that 
the  wdl  ot  iyu,s  was  read  over  in  the  presence  of 
^r.oW  and  that  he  did  not  then,  or  at  any  time  after- 
^^ads.  disclaim  the  estate  or  interest  devised  to  him 
uni  he  attempted  to  convey  the  property  to  the 
petitioner  in  April,  1877.  as  above  stated 

The  question,  therefore,  which  aro.e  in  the  matter 
was  simply  whether  the  petitioner  was  at  liberty  to 
repudiate  the  devise  by  Phillips  and  assert  title  u.Kler 
Arnold  whose  possession  had  commenced  anterior  to  stat.n..nt. 
the  making  of  the  w'll,  and  had  continued  ever  since 
so  as  to  destroy  the  title  of  the  devisee  in  remainder-' 
one  ot  the  contestants  in  the  matter. 

On  the  matter  comh  g  before  the  Referee, Mr.  IJolnie- 
ated,  that  officer  decided  in  favour  of  the  ri.dit  of  the 
contestant,  observing-alter  disposing  of  an  objection         • 
as  to  the  due  execution  of  the  will  not  material  to  the 
present  question — 

''  No  doubt  it  is  a  clear  and  settled  principle  of  law  that  you  can- 

Ll°'f .  r:/;'/"""^^"'^  ''■'  'p"*  -  -*-*«  into  ad 

sat  led  that  the  law  will  presume  that  every  estate,  whethi™  by 

r„d  I!     f """'  r  I"  ""  '"""*  "^  *^-  P--"  *;  whom  it's  given 
and  therefore,  unt.l  the  contrary  is  shewn,  will  assume  an  agreement 
to  the  devise  or  conveyance.  (l>)     Where  an  estate  is  devised  or  con 
veyed    o  a  man.  therefore,  the  law  will  presume  that  he  a    epts  1 
unles,  he  by  some  plain  and  unequivocal  act  disclaims  the  estate  pur 


f  ' 


, '  >  • 
Ml 


|.« 


■  ! 


(«)  Thompson  v.  Lmch,  2  Vent.  198. 
(6)  Byth.  Conv.  698. 
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ported  to  be  .leviaed  or  conveyed  to  him.    In  the  preaent  case  there  i. 
lu  n "  H       ^     ,    ^*     I  •""''^""^  °^  ""y  ■"'=''  disclaimer,  either  by  word  or 

the  contents  0  the  wUl  were  well  known  to  the  devisee  at  or  shortly 
after  the  testator's  death.  After  holding  all  that  series  of  years  in 
accordance  w.th  the  will  it  is.  I  think,  impossible  for  him  or  any  one 
claiming  under  h,m  now  to  repudiate  it.  in  or.ler  to  defeat  the  rights 

3  tx.  76.)     The  case  of  Orat,  v.  Rich/ord,  2  S.  C.  R.  431,  appears  to 

and  w  thout  t.tle  .cquues  a  legal  title  to  possession,  h^  possession 
«ienceforward  must  l,e  referred  to  the  legal  title  and  not  to  the 
mere  possessory  t.tle.     Applying  that  principle  to  the  present  case! 
t  s  clear  that  on  the  death  of  the  testator  the  tenancy  at  will  thereto 
fore  ex,stmR  termmated,  and  thenceforth  Arnold  had  no  title  tot 
in  possession  at  all,  except  under  the  will.     Under  the  will  he  was 
ngh  fully  m  possession  as  tenant  for  life,  and  his  title  to  possession 
could  not  have  been  successfully  impeached  by  any  one.     In  short 
the  possession  was  in  the  rightful  o,»-„er.  and  therefore  the  Statute  of 
Limitations  had  no  application.     The  case  of  Doe  Daymou  v.  Moore 
9  Q.  B.  5»o,  was  much  relie.l  on  by  the  learned  counsel  for  the  peti' 
tioner.  and  I  confess  that  I  find  it  difficult  to  reconcile  that  case  with 
^je  principles  laid  down  in  Gray  v.  mchford.     In  Loe  Dayman  v. 
J9Ut.m.„t        .  ^'^f^n'^ant  had  occupied  the  land  for  over  thirty  years 

^UUm.Bt.  as  tenant  at  will  to  the  testator,  but  the  right  of  th.  testatorljnol 
been  barred  by  the  statute  at  the  time  of  his  death.     By  his  death 
the  tenancy  at  will  terminated.    He.  however,  left  a  will  devising  the 
and  to  the  wife  o  the  defendant  for  life.     From  the  time  of  the  tes- 
tators  death  the  defendant  had  no  title  to  possession  except  under 
the  wife.     His  possession  under  the  will  was  lawful  apart  from  that 
It  was  unlawful ;  ana  yet  he  was  held  entitled  to  claim  ui.der  the 
unlawful  possession  so  as  to  defeat  the  devisee  in  remainder     It 
was  said  by  Lord  Denwan  in  that  case  that  the  heir-at-law  of  the 
te^stator  might  have  entered    and  put  an  end  to    the  possession 
by  the  husband,   but  it  would  seem  that  tlie  obvious  answer  to 
any  action  by  the  heir  would  have  been  that  the  defendant  was 
m  possession  in  right  of  his  wife  and  it  is  hard  to  see  upon  what 
principle  the  rights  of  the  remainderman  could  be  .lefeated  because 
the  heir  did  not  bring  an  action  in  which  he  was  certain  of  defeat 
in  order  to  compel   the  husband  to  say  whether  he  would  take 
under  the  will  or  not.    Besides  it  is  only  in  the  event  of  an  intestacy 
that  the  heir  could  claim,  and  in  tuat  case  there  was  obviously  no 
intestacy,  so  that  there  was  really  no  one  who  could  have  disputed 
xhe  right  of  the  defendant  to  possession,  because  both  tlie  right 
and  the  possession  were  in  him.     Between  Dayman  v.  Moore  and 
the  present  case  there  are  some  obvious  distinctions  e.  a    there  the 
devise  was  to  the  wife  of  the  tenant  in  possession,  he^e  it  is  to 
both  husband  and  wife.      In  Daymati  v.  Moore  the  statutory  period 
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of  limitition  had  almost  run  out  »f  fi.->  *•       xu    . 

the  present  case  it  had    ™st  Tj  to  run""  A     '"'"''"' 'J^^'^'  '»      — - 
that  the  legal  i.resunmtion  %**"".  *"  "*"•      Agsunnng  therefore  w^w 
controlled  l^Zat    „"   ^  ?"'r;'"  ''^  *'*'  ''"^'^^^  can  bo  H^Ti:^. 
clear)  we  fi.ul  i   Xt«"  v    .J!'"      "^  ^"'"'-■''  '  ''"  ""*  """''  « 

the  declarations  nmde  by  .,27/       ;/'„'"■         "'"''"''''^ '^  **» 
/««"cy.  t'  L   /^/M//;rwf«;       1  .,         '  "^*^''*  *'»«*  "fterJ'is  death 

that  .In-oWj^i  1    r^^hTm  if  18  ?  ^'"^^"'^''  ""'  ^^'  "^-  *'-  ^-* 
which  acre.  Lugh  not  .t "        S^r'T'll  T  T  "^  ""  '"*' 

meats  of  titb  to  be  in  writi,rand  aU,  f  ^-l^-es  ackno«dedg. 


Mr.  J^,  £  McDoiu/all,  for  the  appeal. 
Mr.  £  B.  Armour,  contra. 

..  .  '.v^.     A  nave  lead  the  evidence  in  th  i  i  a 

mater  and  re-considered  the  able  argnment  on  ,«  a    '"^ 
of  the  petmoner,  but  I  think  the  P-feree  was  right  in 
hold  „g  that  iet.,s  Arnold  was  tenant  for  life 

and    hat  his  deed  to  the  petitioner  ,      ,s  no  greater 


>ent. 


%,'t 
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Judgment 


It  is  quite  i)ossil)ie  if  Col.  Jioifnn  survived  till   the 
deed  M-as  niafle  by  Sairjeon  that  his  heirs  might  have 
asserted    a   title    up   till   June   or  July,    18.39.      But 
Ph'dlipH,  who  claimed  under  ,SVt/>o)t,  was  in  possession 
till  18.SS,  (for  I  think  it  clear  timt  Arnold  was  tenant 
to  VhUlipH  during   his   life,   and   wtis  possessing  for 
Phillips,)  and  being  so  in  possession,  and  before  the 
lapse  of  the  statutory  period,  had  a  transmissible  and 
inheritable  interest  in  the  property,  though  it  might 
be  defeated  at  any  moment  by  the  entry  of  the  rightful 
owner;   and  if  Arnold   succeeded   t(.   the  i)ossession 
claiming  through  Phillips,  and  retained  pos.session  till 
the  expiration  of  thnt  period,    Arnold  would    have 
as  good  a  right  as  if  he  had  himself  occupieil  for  the 
whole  period  ;   Darby,  390.    But  if  the  estate  he  takes 
in  succession  is  limited  and  deHned   by  Phillips  he 
could  not  by  his  possession  acquire  a  larger  estate, 
unless  he  were  to  hold   for  the  statutory  [)eriod  after 
the  expiration  of  the  limited  estate,  a  thing  which 
could  not  happen  in  this  case  as  the  previous  estate 
was  for  his  own  life. 

I  do  not  think  that  any  contract,  by  Phillips  to  give 
the  fee  of  the  lot  to  Arnold,  such  as  could  be  enforced 
in  this  Court,  has  been  established.  And  when  he 
refused  to  give  Arnold  a  deed,  Arnold  did  not  remain 
in  possession  with  any  intention  d'  becoming  the 
owner ;  he  only  thought  he  could  indemnify  himself  or 
make  a  living  by  the  sale  of  the  timber.  He  supposed 
Phillips  to  be  the  owner,  and  remained  there  by  his 
sufierance. 

The  sole  point  for  decision,  it  seems  to  me,  therefore 
is.  whether  Arnold  is  to  be  deemed  to  have  taken 
under  the  will  of  Phillips,  or  to  have  continued  in 
possession  in  the  exercise  of  an  original  trespass, 
beginning  with  the  death  of  Phillips,  when  the  ten- 
ancy expired.  Arnold  was  aware  of  the  devise  to  him 
and  his  wife  shortly  after  Phillips  death,  and  never 
did  any  act  shewing  a  determination  not  to  take  the 
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estate  thus  given  to  l.i.n  until  1877.  if  the  execution     t881. 
of  tlio  deed  to  Ihmham  is  to  have  the  effect  Hsciihcd    ^ v— 
to  It.     iJut  that  is  not  the  n.^cessary  conch.sion  to  be '""""'"■ 
drawn  from  that  «.t.  for  deeds  now.  though  purporting 
to  convey  a  fee,  have  no  tortious  operation,  and  will 
only  piiHs  the  actual  estate  of  the  grantor. 

Mr.  VrniHC  says  that  all  deeds,  except  feoffments 
do.  immodiatrly  upon  their  execution  by  the  grantees 
divest  the  estate  out  of  the  grantors,  and  put  it  in  the 
party  to  whom  the  conveyance  is  made,  though  in  his 
absence,  and  without  his  knowledge,  till  .some  disagree- 
ment to  such  estate  appears :  4  Digest,  9,  pi.  2.0."  In 
the  following  paragmpli  he  assigns  several  reasons  for 
imj)lying  the  assent  of  the  grantee. 

This  rule  is  not  confined  to  deeds,  but  is  equally 
applicable  to  wills.  In  Toxvnson  v.  Tkkell  {a)  a 
testator  devised  the  reversion  of  certain  premises'  to 
the  plamtiff  and  one  Lock,  and  appointed  them  execu- 
tors  of  his  will.  Lock  never  assented  to  the  will,  and 
by  deed  disclaimed  and  renounced  all  the  estates,  trusts  •'"'J(P"«"t- 
powers,  and  authorities  devised  and  created  by  the 
will.  '' 

The  Judges  ti-eat  the  law  as  clear  that  the  estate 
vested  m  the  devisee  primd  facie,  and  the  only  ques- 
tion was  as  to  the  mode  in  which  the  refusal  to  accept 
was  to  be   made,  whether  by  deed  or  by  matter  of 
record.     Abbott,  C.J.,  says:  "The  law  is  certainly  not 
so  absurd  as  to  force  a  man  to  take  an  estate  against 
his  wdl.     Primd  facie  any  estate,  whether  given  by 
will  or  otherwise,  is  supposed  to  be  beneHcial  to  the 
party  to  whom  it  is  given.     Of  that,  however,  he  is 
the  best  judge,  and  if  it  turns  out  that  the  party  to 
whom  the  gift  is  made  does  not  consider  it  beneficial 
the  law  will  certainly,  by  some  mode  or  other,  allow, 
him  to  renounce  or  refuse  the  gift."     And  he  thought 
the  renunciation  by  deed  was  sufficient,  and  had  the 


IS! 


(a)  3  B.  &  Aid.  31. 
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J^  effect  of  making  tho  devise  with  respect  to  him  null 
lUDuDhM,.**"''  ^o'<^-  Tlie  other  Judges  concur  in  this  view. 
Bayley,  J.,  says:  "The  law,  indeed,  presumes  that  tho 
estate  devised  will  be  beneficial  to  the  devisee  and 
that  ho  will  accept  of  it.  until  there  is  proof  to  the 
cotitraiy."  Ilolvoyd,  J.,  .says  :  "  A  devise  being  pHmd 
facie  for  the  devisee's  benefit,  he  is  supposed  to  assent 
to  it,  until  he  does  som-  act  to  shew  his  dissent." 

Arnold  never  did  anything  to  shew  his  dissent  till 
the  deed  to  Dunham,  in  1H77,  as  I  have  already 
stated;  but  it  is  argued  tluit  to  give  eff"ect  to  this 
implied  as.sent  he  nmst  be  shewn  to  have  been  aware 
of  his  right,  and  that  tho  evidence  does  not  establish 
that  he  was  aware  of  it.  If  that  be  necessary  in  such 
a  case,  which  I  do  not  at  present  think  it  is,  the  evi- 
dence  does  .shew  that  he  knew  all  that  was  necessary. 
The  right  he  had  in  this  view  was  that  of  a  trespasser 
who.se  possession  might  l-ipen  into  a  title  by  twenty 

jud       t  ^^'^'^'  ^''"*^'""*^°«-     ^^'nold,  giving  evidence  in  sup- 

•"  »"""'•  port  of  the  petition,  says  that  when  Ph'dlipH  refused 

him  a  deed  he  had  at  first  a  notion  of  leaving,  but  as 

there  was  plenty  of  timber  on  the  place  he  could  make 

out  a  living.     When  he  heard  of  the  will  it  did  not 

alter  his  intention.     He  never  paid  any  attention  to 

the   will,     He  did  not  know  how  long  a  possession 

would  give  a  title.     He  heard  twe,nty-one  years  would 

give  a  title.     Knowing  this  he  remains  in  possssion, 

and  takes  no  steps  to  shew  that  he  was  there  claiming 

an  independent  right,  and  not  under  the  will.     Had 

he  done  so  no  doubt  he  would  have  been  put  out  of 

possession  very  soon,  and  this  affords  a  strong  reason 

for  implying  an  acquiescence  in,  and  accptance  of,  the 

devise. 

As  I  have  come  to  the  conclusion  that  Arnold  took 
under  the  will,  it  is  not  necessary  to  consider  the  case 
of  Doe  Dayman  v.  Moore  (a).     In  that  case  there  was 


(a)  9  Q.  B.  655. 
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no  dovise  to  tho  l,uHl.an.l.  an.)  while  he  occupie.l  the    1881 
pc.sess.o„  .<,u,d  he  deo.no.l  to  he  hi.  and  Jt  that  ^  ^ 
us   V.K..  the  .I0V..S.0  for  life.     This,  perhaps,  is  enough  ""  ""'""■• 
o  .IH  .n,.ush   .t    fro.a  the  pres..nt  case,  though  it  is 
a.fhcult   to  recmeih.  it  with    well   known   pr?ncip  e 
Thu.s..„  ease  of  a  purchase  hy  a  wife  the  hushln   " 

wo  u„n  s  r  .ht  to  make  contracts,  .night  disagree,  and 
that  would  avo.d  the  purchase.  If  he  neith;.  agre  d 
no  dj.agreed  the  purchase  was  good,  for  hi.s  cond.^. 
would  he  .leen.ed  a  tacit  assent;  yet  the  wife  af^er 
the  hushand's  d.-ath.  n.ight  .lisagree  to  and  wai'v  J 
4  Cnu.e  D,,.  4„6,  pi.  7.     The  .heision  of  our  Supre  ne 

Kut  the  ca^e  does  not  rest  on  an  assent  to  be  implied 

Ihe.c    s  at  least  one  positive  act  of  his  which  seems 
to  me  to  prove  actively  an  assent  to  the  will  and  to 
his  havngtaken  under  it.    This  w^as  when  he  sold  a  part  — 
of    he  property  to   one  Burke  in    1«67.      The  S 
made  to/^«./..  was  executed  not  only  by  A  mold  and  his 
wife,  but  by  Isaac  C.  PkUllps,  the  devisee  in  remain 
der  after  the  life  estate.     The  parties  grant  dTqui 
ckn.  to  B.rke  of  all  their  estate  in  the  fand.    ^3 
thus  recognised  that  Isaac  had   a  title  or  claim  in 
the  land.     It  is  not  pretende<l  that  he  had  this  other- 
wise   han  under  the  will.     .  was  an  admission      at 
th    will  was  still  operative  on  this  land,  though  if  the 
pet,  loners  present   claim    be    well   founded^l^uoJ 
must  by  that  time  have  had  an  estate  in  fee  for  e  gtt 
.or  nine  years.     If  he  had  thought  he  had  a  titlety 
possession  he  would  have  refused  to  join  Isaac  with 
him  in  any  such  deed.  . 

_  I  have  paid  no  attention  to  the  evidence  of  admis- 
sions made  by  Arnold  in  conversation.    This  is  a  very 


(a)  2  Sup.  Ct.  R.  431. 
34— VOL.  XXIX  OR. 
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iWftl.    dangerous  kind  of  proof  to  roly  on.     Tlu'  witnesses 
RrTuuTHii.  ""'^>'  *'*^^  meant  to  tell  this  truth,  but  tliey  speak  of 
casual  t«Ik  taking  placo  many  years  since,  with  no 
special  reason  for  bearing  it  in  mind. 
I  diHnjis.s  the  appeal,  with  costs. 


Kastneh  v.  Beadle. 

\Eight  of  tnay,  ohniruclion  uf. 

An  arrangement  nia(le  between  the  plaintiflf  and  B.,  whereby  the 
latter  "was  allowed  to  go  through"  the  pliiiiitiff's  land,  was 
BUiJtraoded  by  an  arrangement  whereby,  in  consideration  of  150 
cords  of  wootl  and  the  making  of  the  road  by  U.,  the  latter  was 
to  have  a  right  of  way  through  the  same  land.  The  iilaintiff  was 
to  erect  and  keep  u])  the  gate  ut  ono  end,  and  //.  was  to  keep  up 
the  gate  at  the  other  end  of  ihe  road.  The  wood  was  delivered, 
and  the  road  made,  according  to  the  terms  of  the  agreement.  The 
plaintiff  subsequently  erected  three  additional  gates  along  the  course 
of  the  right  of  way,  which  were  not  necessary  for  the  enjoyment 
of  the  land.  The  bill  was  filed  to  restrain  the  defendant  from 
using  the  way  except  upon  the  terms  of  shutting  those  three  gates 
when  going  through. 

Htld  [reversing  the  decree  of  Spraooe,  C],  that  the  right  of  way 
having  been  purchased  when  there  were  but  two  gates,  the  plaintiflT 
had  no  right  to  fetter  the  enjoyment  of  the  way  by  adding  addi- 
tional  gates. 

This  was  a  suit  seeking  to  restrain  the  defendant 
from  using  a  lane  across  the  farm  of  the  plaintiff  with- 
out closing  and  securing  three  certain  gates  erected 
across  the  same  by  the  plaintiff.  The  cause  was  origi- 
nally heard  before  S-pragge,  C,  at  the  sitttiiigs  at, 
Stratford,  when,  at  the  conclusion  of  the  case,  a  decree 
was  made  declaring  "that  the  defendant,  in  the  exercise 
of  his  right  of  way  over  and  along  a  lane  one  rod  wide, 
on  lot  number  twelve  in  the  first  concession  of  the 
township  of  EUice,  is  not  entitled  to  leave  open  or 
unclosed  the  gates  or  bars  now  placed  by  the  plaintiff 
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anoHs  the  h.11,1  Innc  in  continuation  ..f  the  fences  by    1881 
hi.u  .'nctea  upon  tl.e  said  lot;  that  hu  is  bound  to  close 
and  fasten  the  same  after  use  of  the  same  for  a  reaM<.n. 
ahlo  time  for  the  purpose  of  passing  and  re-passinL'  by 
hnuself.  \ny.  servants  and  family,  ami  with  his  horses 
waggons  and  other  vehicles,  in  such  ma.mer  as  he  finds 
the  same  closed  ami  fastened  respectively  before  .pening 
the  same  for  the  purpose  of  passing  through  the  same- 
the  said  plaintiff  on  his  part  to  so  construct  and  n.ain- 
tnm  such  gates  a,.d  bars.  «n.l  the  fastenings  thereof 
togethe.-  with   such  appliances  for   keeping  the  said 
gates   o,.en   during  the   necessary   time    for   passinc 
through  the  same,  as  may  afford  reasonable  facilities  to 
the  defendant  for  such  use  thereof  as  aforesaid  and  to 
the  enjoyment  of  his  said  right  of  way.     Decree  the 
same  accordingly." 

The  defendant  thereupon  set  the  cause  down  to  be 
re-heard  and  the  same  came  on  for  argument  before 
Blake  and  Pruudfoot,  V.CC. 

Tlie  agreement  under  which  the  defendant  claimed 
to  be  entitled  to  use  the  lane,  was  entered  into  about 
the  year  1850  or  1851. 

Mr.  Boyd,  Q.C.,  for  [)laintifr. 

Mr.  Idhifiton,  Q.C.,  for  defendant. 

Wedgate  v.  WesUjate  (a),  Hewavd  v.  Jach^n  (b) 
Kay  V.  Oxley  (c),  Hampden  v.  Dyson  (d),  Vraia  y 
Craig  (e),  were  referred  to. 

The  judgment  of  the  Court  was  delivered  by 

Blake  V.  C.-I  have  perused  the  evidence  in  this  f.^.  ,r. 
case,  much  of  which  is  very  unsatisfactory     In  the 
caseofthe  plaintifl'  and  defendant  more  particularly 


(a)  28  C.  P.  283. 

(c)   L.  R.  lOQ.B.  360. 

(e)  2  App.  R.  583. 


{f>)  21  Or.  263. 

{(i)  L.  R.  1  H.  L.  129. 
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1881.    the  statements  made  in  their  affidavits,  filed  on  the 
motion   for   injunction   and  on  their   cross   examina- 
tion, differ  very  materially.     The  evidence  which  reads 
most  satisfactorily  is  [that  of  Thomas  E.  Beadle  and 
Joseph  Beadle.     With  the  witnesses  first  mentioned,  it 
is  hard  to  say,  without  seeing  them,  whether  the  dis- 
crepancies arise  fi-om  stupidity  or  untruthfulness.     It 
seems   however   reasonably  clear  upon   the   evidence 
that  in  the  first  place  an  arrangement  was  made  be- 
tween the  plaintiff  and  the  Beadles  whei-eby  the  latter 
"were  allowed  to  go  through"  the  land  of  the  plaintiff. 
This  no  doubt  was  merely  a  license  in  their  favor, 
revocable  at  the  will  of  the  plaintiff.     It  is  equally 
clear  that  subsequent  to  this  a  defined  bargain  was 
made,  whereby  in  consideration  of  ]  50  cords  of  wood, 
which   the  plaintiff  was  to  get  from  the  Beadles,  &nk 
the  making  the  road  by  them,  they  were  to  have  a 
right  of  way  over  the  plaintiff's  lot.     It  is  also  reasona- 
bly clear  that  something  then  passed  between  the  par- 
judpnent.  ties  as  to  gates,  and  I  think  the  fair  conclusion  from 
the  evidence  as  it  reads  is  that  Kastner  was  to  erect 
and  keep  up  the  Huron  road  gate,  and  the  Beadles  the 
gate  at  the  rear  of  the  lot.     It  is  clear  that  the  wood 
was  supplied,  and  the  contemplated  work  was  done  on 
the  road.     It  was  logged,  cross-laid,  ditched,  gravelled, 
and  culverts  were  put  in.  Taking  into  consideration  the 
comparatively  small  value  of  land  in  those  days  it  does 
not  seem  that  the  consideration  given  by  the  Beadles 
was  inadequate  to   the   privilege   obtained  by   them. 
This  then  became  a  right  of  way  appurtenant  or  ap- 
pendant to  the  land  in  respect  of  which  the  Beadles 
demanded  it.     The  defendant  now  only  claims  a  right 
of  way  over  this  land  free  from  hindrance.     He  does 
not  claim  the  soil,  nor  does  he  seek  to  prevent  the  plain- 
tiff exercising  over  it  any  rights  which  do  not  dero- 
gate from  this  user  which  he,  the  defendant,  now  insists 
upon.     For  value  the  Beailles  then  purchased  this  right. 
They  have  paid  their  purchase  money  and  done  as 
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agree.!  m  the  way  of  making  the  road,  and  the  defen- 
dant now  stands,  n.t  as  he  at  first  did,  dependent  on  the 
bounty  of  the  plaintiff,  but  as  one  that  has  purchased  a 
right  demanding  the  fulfihnent  of  the  agreement  n.ade. 
Ihe  Chancellor  in  the  note  of  his  judgment  says:  "At 
thedate  of  the  agreement  which  we  have  heard  a  great 
deal  of,  there  was  one  gate  at  each  end,  and  three  gates 
have  been  added  since."     I  agree  in  this  conclusior.  of 
tact,   and    am    further  of    opinion   that  the  Beadles 
having  purchased  the  right  of  way  when  there  were  but 
the  two  gates,  the  seller  has  no  right  to  fetter  the  enjoy- 
ment of  the  way  by  adding  another  gate.     See  cases        • 
cited  in  Hexvard  v.  Jackson  (a).     Jf  the  lan.ls  hold  by 
he  plaintiff  could  not  be  enj,.     i  .vithout  these  gates, 
the  Court  might  then  conclude  ..at  the  plaintiff  intend- 
ed   to    retain    the  power  of  placing  additional   gates  .uag.e„t. 
a  ong  the   ane,  and  the  Court  would  go  as  far  as  possi- 
ble to  enable  the  plaintiff  to  exercise  this  right    but 
jvhere  that  is  not  the  case,  I  do  riot  feel  that  we  would 
be  justified  in  casting  the  additional  burden  on  this 
defendant  demanded  by  this  bill,  and  make  his  ri-^ht 
oi  way  of  so  much  less  value  by  the  frequent  interrup- 
tions m  the  lane  which  the  plaintiff  seeks  to  place 

•  think  there  should  be  a  declaration  that  the  defen- 
dant is  entitled  to  this  right  of  way  appurtenant  to  his 

plaintiff  the  other;  and  that  the  plaintiff  is  not  entitled 
to  obstruct  this  right  by  the  present  three  or  any  other 
gates,  and  that  the  defendant  should  be  i.aid  his  costs 
of  suit.  X  ■   ■ 


,i  ' 


i      ,i 


(a)  21  Gr.  263. 
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Exchange  Bank  v.  Springer. 
The  Same  v.  Barnes. 

Parties— Principal  and  mrety— Non-joinder  of  principal. 

One  M. ,  and  the  defendants  as  his  sureties,  executed  a  bond  condi- 
tioned for  the  good  behaviour  of  M.,  a  clerk  of  the  plaintiflFs  at 
Montreal.  The  bond  was  executed  at  Hamilton  by  the  defendants 
who  were  resident  there.  M.  made  default  at  Montreal  and 
absconded.  Proceedings  were  taken  against  the  sureties,  without 
joining  M. 

Held,  [affirming  the  order  of  Procdfoot,  V.  C.,]  that  the  plaintiffs 
could  not  proceed  against  the  sureties  alone,  if  they  required  the 
joinder  of  the  principal  in  order  that  they  might  have  their  remedy 
over  against  him. 

Per  Spraoge,  C.  Though  the  breach  occurred  in  Montreal,  and 
there  was  no  cause  of  action  till  default,  yet  there  was  a  potential 
equity  in  the  defendants,  coeval  with  the  execution  of  the  bond, 
which  became  a  right  of  suit  on  the  default  of  M.;  and  there  was 
also  an  implied  contract  on  the  part  of  M. ,  upon  execution  of  the 
bond,  to  repay  to  his  sureties  any  money  that  they  might  have  to 
pay  by  reason  of  his  default. 

Per  Blake,  V.  C.  The  plaintiffs  having  filed  their  bill  in  Ontario, 
must  be  taken  to  admit  that  the  (Jourt  has  jurisdiction  in  respect 
of  the  matters  therein  embraced  ;  and  the  practice  of  the  court 
requiring  it,  and  a  method  having  been  provided  for  service  of 
process  out  of  the  jurisdiction,  the  plaintiffs  were  bound  to  follow 
the  practice  if  the  objection  were  taken. 


Statement.  This  was  a  rehearing  of  an  order  of  Proudfoot,  V.C., 
directing  the  cause  to  stand  over  in  order  to  add  the 
principal  in  the  transaction,  one  Murray,  as  a  pf.rty, 
under  the  circumstances  stated  in  the  judgment. 

Ml  Bethune,  Q.C.,  and  Mr.  E.  0.  Patterson,  for  the 
plaintiffs. 

Mr.  Boyd,  Q.C.,  and  Mr.  McKelcan,  Q.C.,  for  the 
defendant  Spi^nger. 

Mr.  R.  Martin,  Q.C.,  for  the  defendant  Barnes. 
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In  addition  to  the  cases  mentioned  in  the  judcrment 
Donohoe  V.  Wiley  (a),  Great  Australian  Gold  Mininq 
to.  V.  Martin  [b),  Penn  v.  Lord  Baltimore  (c),  Miller 
y.  Vickers  (J),  Patterson  v.  Holland  (e),  McDonald  v 
f^i'iy).  Ex  parte  McPhail  (g),  Tottenham  v.  Barry  (h) 
Mathm  V.  Galitzin  (i),  Ford  v.  Proudfoot  (j),  Totten 
y.  Douglas  (/,•),  Scott  v.  The  Royal  Wax  Candle  Co  (I) 
Biggs  V.  Penn  (m),  McGivcrin  v.  James  (n),  Harris  v 
Femzyg  (o),  Wilson  v.  Rhodes  (p),  Munvo  v.  Munro  (a) 
Vaughan  v.  Weldon  (?•). 

Spragge.  C.-Thisbill  is  upon  a  bond  executed  by  p.,  ,,,, 
one  Murray ^n.\  the  defendant;  by  Murray  as  principal 
and  by  the  defendant  as  surety  for  the  good  behaviour 
of  the  principal,  a  clerk  in  the  banking  house  of  the 
plamt.tis  in  Montreal.  The  defendant  was  and  is  a  . 
resident  of  the  city  of  Hamilton,  and  the  bond  was 
executed  there  ;  the  clerk,  the  principal,  was  and  is  a 
resident  of  Montreal,  and  the  default  by  him  occurred 
in  Montreal. 

There  is  no  doubt  of  the  right  over  of  the  surety 
against  his  principal,  and  that  upon  the  facts  alleged 
in  the  bill,  such  right  had  (assuming  the  facts  alleged 
to  be  true)  accrued;  and  there  is  no  doubt,  that  as  a 
general  rule,  the  principal  should  be  made  a  party  to  a 
bill  against  the  surety,  in  order  to  his  remedy  over 
But  It  is  contended  that  the  bond  being  for  good  con- 
duct in  Montreal,  the  default  having  occurred  there 
and  the  defendant  residing  there,  takes  this  case  out  of 
the  general  rule. 
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(a)   43  U.  C.  R.  .350. 

(h)   L.  R.  5  Chy.  D.  1. 
(d)  23  Gr.  218. 

(c)  2  Wh.  &  Tud.  L.  Ca.  923. 

(e)  7  Gr.  ,'563. 

(/)  25  Gr.  1.39. 

(<j)   L.  R.  12  Chy.  D.   632. 
(/)  L.  R.  18  E(|.  340. 

(/<)  L.  R.  12  Chy.  D.  797. 

0')  9  Gr.  478. 

(h)   15  Gr.  126. 

(I)   L.  R.  1  Q.  B.  D.  404. 

(m)  9  Jur.  368. 

(n)   33  U.  C.  R.  208. 

(o)  L.  R.  13  Cliy.  D.  208. 
(5)  17  Gr.  205. 

(P)  L.  R.  8  Chy.  D.  777. 
(/•)  L.  R.  10  C.  P.  D.  47. 
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Judgment 


If  the  surety  can  sue  the  principal  under  the  circum- 
stances existing  in  this  case,  it  follows  necessarily  I 
think,  that  the  principal  should  be  a  party  to  this  suit. 
One  of  the  three  places  of  jurisdirtion  laid  down,  Mr. 
Story  says,  (a)  by  foreign  jurists  generally,  is  "the  place 
where  the  contract  is  made,  or  other  act  done,  com- 
monly called  forum  vei  gestcv,  or  foruvi  coutmctits ;" 
and  we  have  adopted  and  acted  upon  that  principle  in 
Gmvt  V.  Eddy,  (b)  and  other  cases. 

There  has  not  been  in  thi.s  case  any  direct  contract 
between  the  defendant  and   Murray  ;  but  at  the  date 
of  the  filing  of  this  bill  an  equity  had  arisen  (I  say  this 
assuming  thi-  bill  to  be  true)  in  favour  of  the  defendant 
against  Ahirray  uj)on  the  instrument  executed  in  Ham- 
ilton.    It  is  true  that  the  default  by  il/urray  did  not 
occur  in  Hamilton,  and  that  no  cause  of  suit  arose 
until  default.     But  there  was  a  potential  equity  in  the 
defendant  coeval    with  the    execution   of    the    bond, 
which  became  a  right  of  suit  upon  the  default  of  Mur- 
ray.    There  was  also  an  im])lied  contract  on  the  part 
of  Murray  to  repay  to  his  surety  anj  money  that  his 
surety  might  be  called  ni)on  .to  pay  by  reason  of  his 
default.     This  equity  and  this  implied  contract  were 
not  so  much  consequences  flowing  from   the  contract 
with  the  plaintiffs  as  parts  of,  and  having  their  origin 
in  the  same  transaction.      They  were  as  real  and"as 
much  parts  of  the  transaction  of,  to  use  the  language  I 
have  quoted  fi-om  Story,  the  rel  ycsfos,  as  the  contmct 
of  the  principal  and  surety  with  the  plaintiffs. 

I  have  examined  the  cases,  veiy  considerable  in  num- 
ber, which  were  cited  by  learned  counsel  in  their 
arguments  of  this  case,  but  none  of  them  appear  to  me 
to  controvert  the  position  upon  which  I  think  this 
case  may  ))roperIy  be  rested. 

My  brother  Blake  has  been  good  enough  to  read  to 
me  a  judgment  which  he  has  prepared,  and  in  which  I 


fa)  Coiif.  of  L.  Sec.  537. 


(i)  21  Gr.  45. 


f  T   i 
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concur.     I  had  previously,  after  examining  the  cases     1881 
made  son.  notes,  which  I  have  since  condensed  into  ^ 
the  shor  judgment  which  I  Juave  just  delivered.  ^tST 

thmk  my  brother  Pvo«r?/bo^  was  right  in  requiring   ^v^^.r. 

!rd  /[     n-',       :''^  ^'^  •"^'•^  "  P^^'^>'-  ^»d  that  his 
Old.  V  .should  be  affirmed,  witli  costs. 


the  (  ou rt  of  Chancery,  in  the   Province  of  Ontario 
must  be  taken  to  admit  that  this  Court  has  jurisdiction 
m  respect  of  the  nutters  therein  mentioned.     Accord- 
ing o  the  practice  of  this  court,  where  there  is  a  prin- 
cipal and  a  surety,  a  plaintiff"  cannot  proceed  a.ainst 
the  surety,  the  surety  taking  the  objection,  in  the  ab- 
sence of    he  prn.eipal :  Garrmov.  McDonald  (a)  onre- 
hea,-n.g^  P^er.o,  v.  Barclay  (h),  TJoyd  v.  Snufl  (    ,  Seul- 
lev  V.  .Shepherd  (d),  CocBum  v.  GWr.:n.  (,)     ^      elenv 
t^^.forenUhiscase,thataccording'to2p;:;^^ 
his   Cotirt,   an    account   and    payment   hating   been 
demanded  against  the  defendant  Burnrs  a  surety  and 
behaving  objected  to  the  non-joinder  of  .l/wnrt  th. 
pnncipa,  the  Vice  Chancellor  .L  bound  to  al2 
ol^ioction.  and   require    his  junction  as   co-defendant. 
The  e  IS  nothing  to  shew  that  Murray  is  a  fovei<.„er  • 
on  the  contrary,  he  is  stated  before  his  abscolidi^no-  to 
have  been  a  resident  of  Montreal,  and  formerly  of  On- 
tario, and  the  bond  on  which  the  right  to  indemnity 
arose  was  executed   in  Hamilton,  in  this  Province      I 
take  It  that  where  this  Court  possesses,  as  it  is  here  ad- 
mitted It  has,  jurisdiction  in  a  case,  and  a  party  neces- 
sary  to  the  due  prosecution  of  the  cause  is  at  the  time 
resident  without  the  Province,  the  Legislature  of  such 
Province  has  power  to  enable  the  Court  to  order  the 
service  of  process  on  such  party   wherever  he  may 


>fu(I^iiienl, 


(a)  20  Or.  122. 
(<•)   13  Sim.  457. 

(«)  11  Gr.  465 
35— VOL.  XXIX  GR. 


{f>)  2  DeG.  &  Sm.  746. 
(d)  12  Gr.  456. 
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reside,  pending  the  suit.  The  sections  referred  to  in 
argument  are  93  R.  S.  0.  ch.  40,  and  49  to  51  R.  S.  0. 
ch  50,  and  subsec.  13  and  14,  see.  92,  B.  N.  A.;  R.  S.  O. 
p.  xxxiii. 

I  think  the  order  made  is  correct,  and  .that  it  should 
be  affirmed,  with  costs. 


DUMBLE   V.   DUMBLE. 

Will,  conMmction  o/-Be(j,ie.^f  to  children— "In  case  ofdtath,"  menniny 
of—  Vented  interest. 

The  testator,  after  having  duly  made  his  will,  intending  to  modify  it, 
wrote  a  letter  to  his  wife,  in  whicli  he  said  :  "  I  wish  my  dear  wife 
and  our  children  to  have  all  m^y  property  to  be  divided  equally,  my 
wife  to  have  the  use  of  the  whole  until  the  children  are  of  age  ;  in 
case  of  death  of  my  children,  my  wife  to  have  the  use  of  'the 
property  for  her  lifetime,  and  then  to  go  to  my  brothers  and 
sisters."  The  testator  left  two  children,  who  died  during  the  life- 
time of  their  mother,  under  age  and  unmarried. 

Held,  that  tlie  words  "in  case  of  death  of  my  children"  referred 
to  death  before  the  testator,  so  that  the  children  took  vested 
interests,  which  the  mother  acquired  upon  their  death. 

Thi.s  was  a  suit  in.-itituted  by  John  Henry  Bumble 
and  David  William  Dumble,  executors  and  trustees 
under  the  v/ill  of  the  late  Thomas  Dumble,  Esquire, 
against  Hester  Ann  Dumble  his  widow  for  the  construc- 
tion of  the  will  of  the  testator,  which  was  modified  to 
some  extent  by  a  letter  subsequently  written  by  the 
testator  to  his  wife,  which  is  set  out  in  the  judgment. 

Mr.  Bethune,  Q.C.,  and  Mr.  Watson,  for  i,he  plaintiffs. 

Mr.  Maclennan,  Q.C.,  for  the  defendant,  the  widow. 

The  contention  on  the  part  of  the  plaintiffs  was  that 
the  devi.se  to  the  testator's  children  did  not  become 
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absol,ite  on  the  death  of  the  testator,  but  was  liable  to 
be  defeated  in  case  they  should  die  before  attaining 
rnajority ;  and  that  therefore,  in  the  events  that  had 
happened,  the  brotliers  and  sisters  of  the  testator  were 
entitled  to  the  personal  estate  of  the  testator,  subject 
only  to  the  interest  bequeathed  to  the  defendant    ' 

Edivavds  V.  Edwards  (a),  Jnijraviv.Souften  (b),  Grey 
v.Fearson  (c),  Theobald  on  Wills,  2nd  ed.,  272  337  483- 
Williams  on  Executors,  8th  ed.,  1 26G ;  Na'wkinson  Wi llV 
231 ;  Jarman  on  Wills,  4th  e.l  707, 752,  were  referred  to.' 

Proudfoot,  J.-The  bill  in  this  case  is  filed  to  obtain  oec.  21. 
the  opinion  of  the  Court  on  the  construction  of  the  will 
of  Thomas  Btcmble,  dated  15th  May,  1805,  which  was 
duly  executed  so  us  to  pass  real  estate,  an.l  of  a  lett  >r 
written  and  signed  by  hin,  on  the  17th  December 
1868,  but  which  was  not  executed  in  the  presence  of 
witnesses  and  was  therefore  ineffectual  to  operate  on  real 
property. 

The  will  alone  then  affects  the  realty,  and  upon  its  •"""g-"'"'*. 
provisions  there  is  no  dispute.     The  real  contest  is 
upon  the   construction  of  the  letter,  and,  as  it  was 
written  for  tie  express  purpose  of  modifying  the  will 
no  clue  to  its  meaning  can  be  derived  from  the  will 

The  letter  was  addressed  to  his  wife,  and  is  very 
short.  -^ 

"To  Mrs    Thomas  Dumble,  Jr.     My  Dear  Wife— I 
write  this  that  in  case  of  an  accident  or  injury  happen-      • 

wills,  one  before  I  was  married,  which  is  to  be  con- 
sidered void,  but  the  other  will  I  wish  to  moditV  as"t 
was  written  in  a  hurry.     I  wish  my  dear  wife  and  our 

Mv  ^S  n  r"  f^  ''  ^'.'^r'y  *"  ^«  ^^i-^'^d  equally 
My  wife  to  have  the  use  of  the  whole  until  the  children 
are  of  age.  In  case  of  death  of  my  children  m/wife 
to  have  the  use  of  the  property  her  life  time,  and  tTen 
to  go  to  my  brothers  and  sisters." 


I! 


(a)  ISBeav.  357, 


if>)  L.  R.  7  H.  L.  Ca.  408. 
(c)  6  H.  L.  Ca.  61. 
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1881.  The  testator  left  two  children,  who  have  both  died 
infants,  intestate  and  unmarried,  leaving  their  mother 
surviving,  who  contends  that  she  took  their  shares  abso- 
lutely, which  is  contested  by  the  testator's  brothers 
and  sisters. 

It  was  admitted  that  the  mother  and  children  took 
per  capita,  but  it  was  said  the  shares  of  the  children 
were  not  vested,  or  if  vested  were  divested  by  their 
death  during  their  mother's  life. 

The  whole  question  is  in  a  nutshell.    Does  the  phrase 
"  In  case  of  death  of  my  childi-en,"  refer  to  death  before 
the  testator,  or  after  that  and  before  death  of  the  widow? 
The  rule  as  expressed  in  2  Wm.  Ex,  12(50  (8th  ed.),  is 
thus  laid  down  :     "  It  is  fully  establisliod  as  a  general 
rule,  that  a  bequest  to  any  person,  'and  in  case* of  his 
death,^  to  anoiihor,  is  an  absolute  gift  to  the  first  legatee, 
if  he  survives  the  test;itor,and  thus  whatever  be  the  form' 
of  expression,  as  'if  he  die,'  'should  he  happen  to  die,' 
'  in  case  death  shoubl  happen  to  him,'  ami   so  foith. 
Ju<]g.nent.  Tho  event  here  contemplated  being  so  inevitable  that 
it  cannot  be  deemed  a  contingency,  tlio  Courts  have 
held,  that  something  else  must  be  intended  than  merely 
to  ))i-ovi<le  for  the  case  of  the  legatee  dying  at  some 
time  or  other ;  and  have  said  that  they  will  rather  sup- 
pose tho  testator  to  have  contemplated  and  provided 
for  the  case  of  the  legatee  dying  in  his  own  lifetime ; 
and  so  have  read  these  words  as  if  they  had  been  '  in 
case   of  his  death   during  the  testutoi-'s  lifetime,'  in 
which  event  alone  they  have  allowed  the  bequest  over 
to  take  effect." 

But  a  different  rule  prevails  where  there  is  an  imme- 
diate beipiest  to  any  person,  "  and  in  case  of  his  death 
without  children,"  to  another;  and  if  at  any  time, 
whether  before  or  after  the  death  of  the  testator,  the 
legatee  dies  without  children  the  bequest  at  once  takes 
effect,  for  the  event  is  not  certain  but  contingent;  and 
the  cases  principally  relied  on  by  the  counsel  for 
testator's  brothers  were  of  this  description. 
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In  the  present  case  the  bequest  is  immediate,  and 
not  contingent  upon  attaining  twertv-ono.  or  upon 
Burviving  the  widow;  and  "in  case  of  death,"  tlierefore 
mus  reier  to  death  in  the  testator's  lifetime,  and  the' 
children  having  survived  that  time,  their  interest  be- 
came ves  ed  in  right,  though  it  was  not  to  vest  in  pos- 
session till  tlieir  mother's  death,  and  was  transmisible 
to  tlieir  lupresentativos,  2  Wm.  Ex   1209 

In   the  events  that   have   happened,  'therefore,  the 
mother  i«  entitled  to  the  infants'  shares 

the  eslt::^'  ''  '  ''■""^"  ''''''''''^'-     ^-^«  -^  ^^' 
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Heaman  V.  Seale. 

FraduUnt  pr^erence—Df/ending  one  *uit  and  withdrawing  plea  in 
another— Ji.  S.  O.  ch.  118,  nee.  1. 

The  aefendiint,  C,  defended  an  action  bnmght  against  him  by  the 
plaintiffs,  while  in  an  action  brought  against  liiin  by  the  defendant, 
aS".,  he  entered  an  appearance  and  Hied  a  plea  some  days  before  the 
plea  was  due,  and  on  the  same  day  filed  a  relicta  verijicatione, 
whereupon  judgment  was  signed  and  execution  issued. 

Held,  that  these  proceedings  did  not  offend  against  the  provisions  of 
the  Act  R.  S.  O.  ch.  118,  sec.  1  ;  following  in  this  the  decisions  in 
Youuij  V.  Christie,  7  Or.  312;  McKenva  v.  Smith,  10  (Jr.  40; 
Labatt  V.  Bixell,  28  Gr.  693;  and  Muckedie  v.  Watt,  decided' 
in  appeal  28th  Nov.,  1881. 

This  was  a  .suit  by  the  plaintiffs,  seeking  to  set 
asic^e  a  judgment  and  execution  recovered  by  the  defen- 
dants Seale  <L-  Childs  against  the  defendant  Cooper, 
under  the  circumstanced  clearly  set  forth  in  the 
judgment. 

The  cause  came  on  for  examination  of  witnesses  and 
hearing  at  the  sittings  of  the  Court  at  London,  in  the 
Autumn  of  1881. 

Mr.  McBeth,  for  the  plaintiff. 

Mr.  McGee,  for  the  defendants. 

Proudfoot,  J.— This  action  is  brought  to  set  aside 
a  judgment  as  obtained  in  violation  of  the  Fraudulent 
Preference  Act  (R.  S.  0.  ch.  118.) 

The  plaintiffs  commenced  an  action  in  the  Queen's 
Bench  against  the  defendant  Cooper,  on  the  21st  Janu- 
ary, 1881.  Cooper  entered  an  appearance,  and  after- 
wards filed  pleas,  so  that  the  plaintiffs  were  unable  to 
recover  judgment  until  the  2Sth  of  March. 

Meantime  the  defendants  Seale  <£;  Childs  commenced 
an  action  against  Cooper  in  the  County  Court,  on  the 
16th  February;  on  the  19th,  Cooper  entered  an  appear- 
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ance  in  person,  on  the  same  day  the  declaration  was 
filed;  on  the  2l8.  Cooper  pleaded  to  the  action,  and 
on  the  same  day  signed  a  relicta  verijicatione,  and 
judgment  was  signed  and  execution  issued  thereon 

After  ,, erasing  the  judgments  in  Youmj  v.  Chriatie 
(«),  McKenna  v.  Smith  (b),  Lahatt  v.  Bixell  (c),  and 
Mackechev.  Watt  (d),  1  mu.t  hold  that  the  judgment 
attacked  does  not  offend  against  the  provisions  of  the 
statute. 

In  Labatt  v.  Bixell,  the  Chancellor  says  :  "  The  statute 
avoids  a  judgment   the  recovery   of  which  is  facili- 

but  not  all  such  judgments.  There  are  several  ways 
in  which  the  recovery  of  judgment  may  be  facilitated 
by  confession,  cognovit  actionem,  or  warrant  of 
attorney:  that  is  a  class.  By  abstaining  from  making 
any  de  ence  in  the  one  suit,  by  entering  appearance 
and  making  no  further  defence.  Only  the  first  class  in 
terms  is  prohibited  by  the  statute." 

A  relicta  veri/icatione,  is  neither  a  confession  nor 
cognovit,  nor  warrant  of  attorney,  and  is  therefore  not 
prohibited  by  the  statute. 

The  bill  must  therefore  be  dismissed,  with  costs. 


If  i 


(a)  7  Gr.  307. 
(c)  28  Gr.  59.3. 


(6)  10  Gr.  40. 

id)  In  appeal,  aud  not  yet  reported. 


■{•I  111 
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Nor.  leth. 


^  Rr  Don(.van,  Wilson  v.  Bkatty. 

Aihmiii.il rntor  ,ul  litem -Suit*  improviilentlif  inMitutnl—Suiicilor  of 
rtiliiiiiiiKlnitor  ad  litem  CohIh  im»'i  ht  HiiliHlor-tirdfi'  to  rermid  roMn 
improp'  rlji  jiuiit—Jti'^Jiiilirata      ^'"r^tiri  of  ndniiniHlmtor  ad  litem. 

Aui  ftiltniiiiitrator  wl  liftm  hud  allowod  siiitH  to  be  brought  in  his 
namu   withouk  tho  Hiinctioii  of  thu  Court,    wliiuli   both  lio  niid  his 
■olicitor  liad  b.;on   iiotitiod,  it  wuh  iiecoHnary  should  ho  obtiiiiiud 
and  IV  Hiiin  of  !jl>,7,'Ja.'i7  for  cost*  in  re«i>cot  of  Bueh  luitH  hud  boeu 
Itaid  out  of  tho  fundM  to  tho  .solicitor,    whicli.  it  wag  allogcd,  lind 
been  «o   paid  imiirovidontly.     Tho  Court  in  a  suit   by  tho  oxecu- 
tors'  agiinxt  tliu  adininistrator  <i<l  litem  directed  a  taxation  of  the 
solicitor's  bill,  whou  a  sum  of  t!2,012.8l  wan  .lisallowod,  and  tliure- 
Ujum  tho  sureties  for  tho  adminiMtrator,   who  was  unablu  to  pay, 
applioil  by  petition  for  an  order  that  the  solieitor  should  repay  this 
amount  with  uoats. 
Tho  ( 'ourt  [PRoiriJKoor,  ,1.]  under  tlio  circumstances  made  tho  order 
asked,   altliougii  no  taxation  of  tlio  costs  as  between  tho  solicitor 
and  his  client  had  been   had,  and  it  was  denied  that  any  arrange- 
ment existed  that  the  sidicitor  should  only  be  paid  such  costs  as 
tho  adminiat.ator  might  be  allowed   against  the  estate  or  that  any 
privity  existed  between  the  8(ilicitor  and  the  executors,  and  a  bill 
filed  by  the  executors  against  the  administrator  and  his  solicitor 
hail  as  against  tho  latter  been  dismi-taed  with  costs  on  the  ground 
of  such  want  of  privity,  nuch  .li.Maissal,  not  having  been  on  the 
merits,  could  not  be  claimed  to  be  ren  judicatu. 
Civfdn  V.  Crookn,  1  Gr.  57,  remarked  upon  and  followed. 

The  nature  and  object  of  the  present  appllcution 
a|)pear  clearly  from  the  judgment. 

Mr.  Maclennan,  Q.  C,  and  Mr,  O'Donohoe,  for  Charles 
Beatty,  James  Wilaun,  and  Mrs.  Catherine  Wilson. 

Mr.  Moss,  Q.  C,  and  Mr.  Morphy,  for  Haldan. 

Mr.  G.  Uuhinson,  Q.  C,  for  Donovan. 

Mr.  Fay,  for  Mr.g.  Mary  E.  Wilson,  the  plainti^^", 

Proudfoot,  J.— The  object  of  the  principal  peti- 
tions in  this  matter,  one  tiled  by  Catharine  Wilson, 
Charles  Beatty,  and  James  Wilson,  executors  of  Thomas 
''V.son,  and  another  by  John  Haldan,  i.s  to  get  an 
or.  ^  .•  ppyvnent  into  Court  by  Mr.  Donovan,  oi 
$2,1.-:    31       J:5upplemental   petitions  by  these  parties 
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ask  Uiat  ill  dofaiilt  of 


■rit  Dont 


h 


l>onor»« 


!  struck  of 
tho  roll  of  solicitors,  and  tJiat  Mrs,  Marij  Ann  Wilmv 
tJu,  plaintirt;  l,n  orJorcI  to  pay  a  |.o,  tion  of  that  sum  "«"2o" 
of  «2,l:i7.81,of  which  .she  obtained  thu  ben.-fit,  if  not    ""V 
paid  l)y  Donoran. 

In  tho  prosecution  of  liti^ration  in  this  Court  urisin.r 
out  of  the  estate  .,f  T/uma,  Wihon,  one  Holdan  was 
m  Aprd,  187.},  appointed  a.hiiitiistrator  ndUUm. 

Jn  October,  1870,  an  order  was  niad(^  in  one  of  Uk 
suits,  Wilm„x.  Wilson  Juv  llnlda,,  to  pay  int. »  Court 
tho  money  in  his  hands,  and  to  pass  his  accounts. 

In  i.ursuance  of  tliat  orcL-r,  Ilahlan  paid  into  Court 
on  27th  October,  1.S7G,  .si4,.VS,S.2(J,  and  in  March,  1877, 
he  pasM'd  his  accounts,  shewing  that  sum  to  be  the' 
bahinco  owing  by  him. 

Donovan  was  solicitor  lor  llnhlan,  and  had  carried 
on  litigation  for  the  estate,  and  brought  in  bills  of  costs 
which  were  allowed  by  the  Master,  aft<.r  certain  deduc- 
tions to  /^rA/f<7i  in  passing  his  accounts,  to  the  amount 
of  82,733.37. 

In  a  subscjuent  suit  of  Ikauy  v.  Haldan,  brourrht 
uganist  the  adnnuistrator  ad  litem,  these  costs  were  .'ud,me.t. 
subjected  to  taxation,  and  a  sum  of  S2,012  81  was 
deducted,  which  with  costs,  SlU.oO,  form'  the  sum  of 
»2,127.3l,tho  object  of  these  petitions,  which  Ualdan 
has  been  ordered  to  [)ay. 

In  the  suit  of  Wihon  v.  Wilson,  one  of  the  execu- 
tors was  not  a  party,  and  was  not  bound  by  the  moder- 
ation of  the  accounts  lendered  iu  that  suit. 

The  executors  having  failed  to  recover  the  money 
from  Haldan,  have  obtained  leave  to  sue  his  sureties 
in  the  administration  boml,  and  have  taken  proceeding's 
theieon,  and  these  petitions  have  been  presented  at 
the  instance  of  the  sureties. 

The  actions  brou  ;ht  by  Donovan  in  Haldan'sn^xm 
were  brought  without  the  sanction  of  the  Court  and 
after  both  Donovan  and  Haldan  had  been  notified  that 
such  leave  was  necessary. 
36 — VOL.  XXIX  OR. 
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l.*»81.        The  respondent  contends  that  tliere  is  a  distinction 
KTii^nZ^n  ^^*'^6en  thfa  character  of  tlie  potitionei-s :  that  lie  is 

Wilson  not  responsible  to  the  executors  ;  that  there  is  no 
privity  between  them  ;  that  the  dismissal  of  the  bill 
against  him,  a  bill  containing  similar  charges  to  those 
made  in  the  petition,  has  reduced  the  matter  to  a  res 
judicata  ;  that  an  administrator  ad  litem  does  not  need 
the  sanction  of  the  ('ourt  to  institute  proceedings  ;  and 
that  the  executors  are  bound  by  the  taxation  in  II  Hson 
V.  Wilson.  ' 

That,  as  to  Haldan's  petition,  he  has  no  right  to 
apply  for  pa>Tnent  until  he  has  had  the  bills  of  costs 
taxed  as  between  him  and  Dononm, — that,  though  so 
large  an  amount  was  struck  off  in  Beatty  v.  Haldan, 
Donovan  may,  on  taxation,  be  able  to  shew  that  Hal- 
dan  is  responsible  to  him  ;  and  thit  there  was  no 
special  bargain  between  the  respondent  and  Haldan 
by  which  no  costs  were  to  be  payable,  but  such  as 
were  recovered  against  the  estate. 

I  do  not  think  it  possible  to  contend,  after  the  de- 
cision in  Crooks  v.  Crooks  (a),  that  the  executors  may 
not  in  such  a  case  as  this,  get  the  relief  they  seek  by 
petition.  On  coining  to  the  administration  of  the 
estate,  they  find  a  considerable  quantity  of  the  assets  in 
the  hands  of  the  person  who  had  acted  as  the  solicitor 
for  the  estate,  and  they  seek  to  have  that  made  avail- 
able for  the  purposes  of  the  estate.  That  was  just 
what  was  done  in  Crooks  v.  Crooks.  The  case  here  is 
rather  stronger,  for  the  money  was  received  from  the 
administrator  ad  litem,  an  officer  of  the  Court,  and 
peculiarly  under  its  control.  And  this  circumstance 
brings  it  within  the  terms  of  the  decision  in  De  Winton 
V.  Brecon  (b),  where  a  judgment  creditor  had  attached 
money  in  the  hands  of  a  Receiver,  and  was  compelled 
to  refund  it,  and,  as  will  be  noticed  further  on,  an 
administrator  ad  litem  seems  to  be  in  the  same  posi- 
tion aa  a  Receiver. 


Judgment. 


(o)  1  Gr,  67. 


(6)  28  fieav.  200. 
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The  dismissal  of  the  bill 


against  Donovan  was  not  a  dismissal 


in  Beatty   v.  Halda 


1881. 


upon 
ipon  the  one  point 


DonoTan 
Wilson 

V. 

Beatty. 


and  is  no  further  ves  judicata  than  i 
that  an  agent  is  not  a  proper  ])arty. 

"We  now  turn  to  the  case  against  the  defendant 
Donovan.     We  think  that  the  hill  cannot  be  sustained 
as  against  him.     If  Haldan  has  improperly  paid  him 
costs   out  of  the   assets   of  the  estate,    th^   former  is 
liable,  and  they  must  settle  the  matter  between  them- 
selves:" Per  Moss,  C.  J.  (6).    And  I  think  that  Mawv 
1  earson  (c),  was  properly  distinguished  in  the  argu- 
ment,  for   while    holding   that  an  agent   was   n.;t   a 
proper  party,  the  Master  of  the  Rolls  says:    "  If  Car- 
nofhan  had  improperly  obtained  the  trust  funds  from        * 
Sykes.  knowing  that  Sykes  was  unable  to  repay  them, 
*''  f  ^^  "'^'"^   Impossible  to  yet  them  back  from  Sykes, 

*     *     there    might   be   a   case."     In   the  present 
instance  it  has  been  found  impossible  to  get  back  the 
fund  from  Haldan,  and  therefore,  according  to  Maiv 
y.  Pearson,  there  is  a  case  against   the  holder   of  the  Judgment, 
fund. 

That  an  administrator  ad  I  item  requireH  the  sanction 
of  the  Court  before  taking  legal  proceedings,  seems  to 
result  from  the  judgment  in  Beatty  v.  Haldan  in 
Appeal  (d),  and  the  resemblance  there  said  to  exist 
between  his  position  and  that  of  a  Receiver.  ■'  Now 
the  proceedings  in  which  the  costs  complained  of  were 
incurred,  had  not  been  sanctioned  by  the  order  of  the 
Court :"  4  App.  247  and  24S. 

With  regard  to  the  taxation,  or  rather  moderation 
of  the  bills  of  costs  in  Wihun  v.  Wilson,  I  need  only 
refer  to  the  already  quoted  judgment  of  the  Coui-t  of 
Appeal,  4  App.  24«,  that  this  proceeding  was  not  such 
as  should  bind  them  :  "But  upon  the  evidence  of  Mr 
Donovan  himself,  it  is  not  too  nnich  to  say  that  this 


{h)  4  App.  at  249.  (,,  28  Beav.  at  19fi. 

(rf)  4  App.  247. 
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1881.     taxation    was    little   better  than   n  travesty   of  fair 
bTd^d  accounting.     The  solicitors,  who  at  various  times  ap- 
wnson    pearecl  for  Mr.    Haldan,   were  really   nominated  by 
Beatty.     jjr.  Dunovun.     According  to  his  view,   he   arranged 
with  them  to  act  upon  agency  terms;  that  is,  dividing 
the  fees  with  liim  in  some  proportion.     If  his  view  be 
correct,  the  case  simply  is,  that  the  estate,  which  had 
an  interest  in  reducing  his  demands,  was   i-epresented 
by  his  nominee  on  those  occasions,  when  the  appear- 
ance of  a  representative,  independent  in  api)earance  if 
not  in  fact,  was  deemed  expedient." 

With  regard  to  Donovan's  contention,  that  Haldan 
cannot  ask  to  have  this  money  paid  over  until  he  has 
had  the  bills  taxed,  I  do  not  think  it  ought  to  pre- 
vail.    Mr.  Donovan  has  had  an  opportunity  of  estnb- 
lishing  his  right  to  these  costs  against  the  estate  and 
has  failed.    It  may  be  quite  accurate,  as  a  general  pro- 
position,  that   the  right  6f  the  solicitor  against   the 
estate   is   not   identical    with   his   right    against  the 
Judgment,  administrator,  (a  proposition  that  I  neither  admit  nor 
deny),  but  we  have  here  a  primd  facie  case  against  the 
bills  of  costs  ;  and  there  is  besides  the  fact  that  Hal- 
dan has  sworn  that  there  was   a   special  arrangement 
between  him  and  Donovan,  that  the  latter  should  have 
no  CO  ;ts  save  what  he  should  recover  against  the  estate. 
This  is  denied  by  Donovan,  but  there  is  a  circumstance 
which,  to  my    mind,  strongly  corroborates  Haldan'g 
evidence— viz.,   that   there    was   an   ari'angement   by 
which  Haldan  was  to  share,  and  did  .share  with  Dono- 
van, the  cununission   he    received  for   managing   the 
estate.     Donovan   does  not  deny  the   receipt   of  the 
oouuuission,  but  says  he  got  it  on  account  of  extra 
work.     It  is  diflicult  to  uuderstancl  this,  for  I  imagine 
that  any  work,  extra  or  otherwise,  would  find  its  way 
into  the  bills  of  costs  ;  and  there  is  also  to  be  noticed 
that  Haldan  had  implicit  confidence  in  Dunuvaii,  and 
they  were  intimate  not  onh^  as  solicitor  and  client,  but 
.socially. 
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It  IS   not  likely  that  Donovan  was  all   the  time    1881. 
relying  on  a  right  to  recover  from  Haldan  costs  he  "—r^ 
could  not  recover  against  the  estate.     And  there  are  "'wr;" 
expressions  sworn  to  by  Haldan  after  the  costs  had     Be:tty. 
been  disallowed  to  hi>n.  when  Donovan  intimated  that 
It  was  his  business,  ih^i  Haldan  need  take  no  trouble 
&c.,  which  are  only  consistent  with  the  notion  that 
the  costs  were  only  to  be  such  as  could  be  got  from  the 
estate. 

It   is   true  that  Haldan\.    e^ridence    is    somewhat 
weakened  by  the  variance  between  his  answer  in  this 
suit,  his  cross-examination  on  it,  and  his  affidavits  on 
tins  application.     But  Haldan  swears,  and  it  is  not 
denied,  that  the  answer  was  prepared  by  Donovan,  and 
the  language  used  in  it   is  his,  and   was  adopted  by 
Hcddan  m  his  statement,   that  the  facts  were  as  he 
stated  them  to  be:  that  he  supposed  Donovav  to  be 
more  interested  in   preventing  the  re-opening   of  the 
accounts  than  Haldan  was.     However  much  it  is  to 
be  ivjgretted  that  answers  are  too  often  sworn  in  this  >"«J««ent. 
careless  manner,  it  is  not  for  Donovan  to  take  advan- 
t>«ge  ot  it,  and  turn  what  was  intended  for  his  benefit 
into  a  weapon  against  the   client.     Besides,  if  there 
really  be  anything  coming  to   Donovan,  he  has  the 
means  of  ascertaining  the   amount  by  a  taxation  in 
which  Haldan  will  be  represented  by  some  one  actinc 
really  on  his  behalf.     And  there  is  the  further  con"^ 
sideration,  to  which  great  weight  should  be  attached 
that  I  do  not  find  .any  distinct  allegation  of  Donovan 
that  there  is  really  anything  due  to  him 

With  regard  to  Mrs.  Wilson,  it  seems  she  had  em- 
Vhyed  Donovan  as  her  solicitor  prior  to  the  appoint- 
ment of  iTaWan  as  administrator  ad  litem,  and  when 
the  administrator's  accounts  were  being  taken  by  the 
Master  Donovan  presented  his  bill  for  these  services 
amoantmg  to  $567.12.  As  the  result  of  the  taxation 
in  Beatty  v.  Haldan,  there  seems  to  have  been  allnw.d 
against  the  estate  $105.98,  and  the  difference  between 
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1881.    these  sums  or  8*61.14,  forms  part  of  the  $2,127.31, 


Re  Donovan 
Wilson 

T. 

Beatty. 


with  which  Haldan  has  been  charnfed. 


There  is  no  evidence  that  Mrs.  Wilson  has  received 
any  of  the  trust  money,  nor  that  she  is  owing  Dono- 
van any  sum  for  costs,  or  if  she  is,  that  he  has  ever 
released  her,  and  without  that  she  would  have  received 
no  benefit.  If  a  case  of  this  kind  were  intended  to 
be  made  against  her,  it  ought  to  have  formed  a  charge 
in  the  bill  in  Beatty  v.  Haldan,  to  which  she  was  a 
defendant.  The  accounts  directed  by  that  decree  were 
taken,  and  the  Master  did  not  charge  Mrs.  Wihon 
Judgment,  with  this  suui,  and  if  she  ought  to  have  been  charged, 
the  omission  to  do  so  was  a  proper  subject  of  appeal. 

The  petitions,  so  far  as  she  is  concerned,  are  dismissed 
with  costs. 

Donovan  must  pay  into  Court  the  sum  of  S2,127.31, 
with  interest,  as  directed  in  the /?.  fa..,  within  a  month, 
subject  to  the  further  order  of  this  Court,  Donovan  to 
pay  costs  of  one  petition.* 


[1; 


if 


*  .Since  caniutl  to  Apiio.ii,  and  now  stands  fur  argument. 
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McGakky  v.  Thompson. 

W!/t,  constrnction  of-Wldow-Electim-Doim-r-MaUUemuce-Cu,,- 
version  of  rm/i,/  into  inrmnalty. 

A  testator  ,leviae,l  all  his  real  ami  personal  estate,  to  trustees  to  sell  the 
realtyan.l  get  in  the  personalty,  the  proceeds  of  which,  afterpayment 
of  clebtH,  they  were  to  invest  in  their  names  upon  trust  to  pay  the 
annual  income  to  his  two  sons  in  e.jual  moieties,  they  maintainiuL' 
their  mother  during  life  ;  and  after  the  death  of  each  of  the  s.ms 
the  trustees  to  hold  one  moiety  of  the  trust  moneys  upon  trust  to 
pay  and  divide  and  transfer  the  same  e.pially  between  and  amon-st 
such  of  his  chihlre.i  as  should    l,e  living  at  his  decease,  an.l  the 
issue  then  living  of  such   children  as   should   bo  then  dead    as 
tenants  in  common  in  a  course  of  <listi  ibution,  according  to 'the 
stocks,  and  not  to  the  number  of  individual  olijects,  and  so  that 
the  issue  of  any  decease.l  child  should  take,  by  way  of  substitution 
amongst    them,    the    share  or  respective  shares  only,  whiuh  the 
deceased  parent  or  parents  would,  if  living,  have  taken. 
H<'M,    (\)  that  the  widow  was  not   put  to  her  election,    but   was 
entitled  to  dower  as  well  .as  the  provision  nuade  for  her  by  the  will ; 
and  it  being  alleged  that  the  sons  had  not  provided  for  her  main- 
tenance, a  declaration  was  made  that  she   was  entitled  to  such 
maintenance,  and  a  reference  was  directed  to  find  what  would  be  a 
proper  sum  for  that  purpose  ;  (2)  that  a  complete  conversion  had 
been  effected  by  the  trust  for  sale  in  the  will,  so  that  the  interests 
of  the  sons  shouhl  be  ascertained  as  if  tiie  will  ecmsisted  of  jjersonal 
estate  only  ;  and  (3)  that  the  sons  took  life  estates  therein  only  ;  and 
one  of  the  sons  having  dieil  without  children  that  there  was  an 
intestacy  as  to  his  .share,  sul.iect  however,  to  a  proportion  of  the 
charge  for  the  maintenance  of  the  widow. 

This  \va.s  a  suit  instituted  by  the  plaintiff,  widow 
of  the  late  WUlimn  MeCktrvy,  for  the  purpose  of 
obtaining  dower  out  of  the  real  estate  left  by  her 
husband,  and  for  an  order  for  payment  of  maintenance 
by  her  t\vo  sons,  to  whom  the  estate  was  devised,  under 
the  ciicunistances  stated  in  the  judgment. 

Mr.  /.  H.  McDoaaJil,  for  the  plaintiff. 

Mr.  ArnolcU,iov  the  defendants. 
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1881.1        Proudfoot.  V.  G-William  McGarry  died   17th 
February,  1869.  having  made  his  will  on  the  23rd  No- 
vember 1867,  by  which  he  gave  and  devised  all  his  real 
and  personal  estate  to  two  trustees,  upon  trust  to  sell  his 
real  estate,  and  to  collect  and  get  in  his  personal  estate, 
and  afterpayment  of  debts,  &c.,  to  invest  the  money 
arising  from  the  sale,  &c.,  in  the  names  of  the  trustees 
upon,  &c. ;  upon  further  trust  to  pay  the  annual  income 
to  his  two  sons,  Edward  and  Archibald,  during  their 
lives,  in  equal  moieties  as  tenants  in  common%hey, 
his  said  sons,  thereout  maintaining  their  mother  during 
her  life;  and  after  the  death  of  each  of  the  said  sons 
the  trustees  were  to  stand  possessed  of  one  moiety  of 
the  trust  moneys  upon  trust  to  pay,  divide,  and  trans- 
fer the  same  equally  between  and  amongst  the  children 
of  his  son  L\hvard  as  shall  be  living  at  his  decease, 
and  the  issue  then  living  of  such  children  as  shall  be 
then  dead,  as  tenants  in  cpmmon  in  a  course  of  distri- 
bution according  to  the  stocks,  and  not  to  the  number 
of  individual   objects,  and  so  that  the  issue  of  any 
daceased  child  shall,   (take)  by   way  of  substitution 
amongst   them,   the  share  or  respective   shares    only 
while  (which)  the  deceased  parent  or  parents  would,  if 
living,  have  taken.     A  similar  disposition  of  the  other 
moiety  was  made  in  favour  of  the  children  of  Archi- 
hald  and  their  issue. 

The  testator  then  declared  that  the  share  or  shares 
of  such  child  or  children  or  issue  respectively  as  afore- 
said, as  shall  be  a  son  or  sons,  shall  become  payable  to 
him  or  them  respectively  upon  his  or  their  respectively 
attaining  the  age  of  twenty-one  years,  and  the  share 
or  shares  of  such  children  or  issue  respectively  afore- 
said as  shall  be  a  female  or  females,  to  be  held  by  her 
or  them  respectively  for  their  sole  and  separate  use, 
free  from  the  control,  debts,  or  interference  of  any 
husband. 

The  bill  is  filed  by  the  widow  of  the  testator,  asking 
a  declaration  that  she  was  entitled  to  dower  in  the 
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land  mentioned  in  the   Bill,  which  is  all  that  is  left  of    1881. 
the  estate  ;  and  that  the  amount  to  which  she  is  enti-    — > — ' 
tied  for  maintenance  may  be  ascertained,  and  Echvard   ""^v?"^ 
and  Archlhal,!  made  to  pay  it.  Thomp^n. 

Since  the  iiling  of  the  Bill  Edward  has  died,  havinff 
made  a  will  devising  all  his  real  and  personal  estate  to 
his  mother  the  plaintiff,  and  appointed  her  his  execu- 
trix. Edward  was  n(;ver  married,  and  he  and  Avch}- 
bald  were  the  only  children  of  the  testator. 

^;vA/;^.<W  has  answered,  desiring  that  the  lands  be 
sold  and  the  proceeds  distributed  pursuant  to  the  will. 
_  I  had  occasion  in  Laidlaiv  v.  Jaches  (a)  to  con- 
sider whether  a  provision  for  a  widow  similar  to 
that  in  the  present  case  was  enough  to  put  her  to  her 
election,  and  came  to  the  conclusion  that  it  was  not,— 
and  this  was  affirmed  on  rehearing  (h).  Follow- 
ing that  case  I  must  declare  the  plaintiff  entitled  to 
her  dower  as  well  as  the  pi-ovision  made  for  her  bv 
the  will.  ^ 

The  ninth  paragraph  of  the  Bill  alleges  that  neither  Judgment. 
Edward  nor  Archibald  provided  for  the-  maintenance 
of  the  plaintiff;  who  is  now  and  has  been  for  some  time 
in  destitute  circumstances.     This  is  not  admitted  by 
the  answer ;  and  as    the   bill  is  set  down  upon   bill 
and  answer  there  is  no  proof  of  the  allegation.     There 
can  therefore  be  no  account  of  arrears,  but  the  plaintiff 
is  entitled  to  a  declaration  that  she  is  entitled  to  a 
maintenance,   and  to   a   reference    to  ascertain   what 
would  be  a  proper  sum  to  allow  for  that  purpose,  to  be 
charged  in  equal  amounts  on  the  bequests  to  Edward 
and  Archibald,  and  Archihdd  will  be  ordered  to  pay 
one  half. 

The  principal  discussion  at  the  hearing  was  upon  the 
quantity  of  interest  taken  by  the  sons  under  the  will. 
The  plaintiff  contending  that  the  language  of  the  will 
if  applied  to  real  estate  would  have  confeired  an  estate 


'i: 


(a)  25  Gr.  293. 
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(h)  27  Gr.  101. 
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,  ^^^^   "i'on   the   sons,   and   the  fund  l.eing  personalty 

tlirouoh  th- conversion  etteeted  by  the  Jihsohite  trust 
Moflarr,-  for  sale  it  passed  as  an  absolute  interest  to  them. 
Thompwn.  The  defendant,  on  the  other  hand,  arguiiij,'  that  the 
sons  took  oidy  a  life  estate,  and  as  E<hvard  died  with- 
out having  been  nian-ied,  and  therefore  without  issue, 
theie  was  an  intestacy  as  to  his  share. 

There  is  no  doubt  that  a  complete  conversion  was 
effected  by  the  trust  for  sale  in  the  will  and  the  inter- 
ests of  the  sons  are  to  be  ascertained  as  if  the  will  was 
one  of  personal  estate  only. 

The  cases  upon  the   subject  ai-e  collected  in  Jarmav 
on  Wills  vol.  -1,  p.  oin  et  seq.    At  p.  .53cS  is  discussed  the 
(luestion  whether  a  befjuest  to  A,  for  life,  and  after  his 
death  to  his  issue,  operates  by  force   of  the  rule  that 
words  that  would  create  an  estate  tail  in  I'ealty  confer 
the  absolute  intei'est  in  personalty,  to  vest  the  absolute 
estate  in  .1.      The  learped  author  appears  to  think 
that   strictly    followino-  the    rule  would    lead   to   the 
Judgment,  conclusion  that  A.   was  absolutely  entitled.     But  he 
quotes  KniijUf  v.  Ellk  {a)  as  at  variance  with  this  con- 
clusion.    Lord  Tlmrlou:  there  says  :  "  Now  what  do  the 
cases  come  to.?     A  man  by  his  will  devises  to  A.  for 
life,  there  being  plainly  an  interest  only  for  life  given  : 
if  that  were  all,  the  disposition  would  end  thei^  as  to 
A.,  and  any  other  gift  would  be  effectual  after  his  death. 
The  testator  then  gives  the  same  land  over  to  B.  after 
failure  of  issue  of  ^.     What  is  the  Court  to  do  f     It  is 
clear  that  a  life-inteiest  only  is  given  io  A.     It  is  clear 
that  no  benefit  is  given  to  B.,  while  there  is  any  issue 
of^.     The  consequence  is,  that,  as  no  interest  springs 
to  B.,  and  no  express  estate  is  given  after  the  death  of 
A.,  the  inteiinediate  interest  would  be  undisposed  of, 
unless  A.  was  considered  as  taking  for  the  benefit  of 
his  issue,  as  well  as  of  himself;  and  as  the  words  in 
this  case  ai-e  capable  of  such  ami)Iification  the  Court 
naturally  iniples  an  intention  in  the  testator  that  A. 


(a)  2  B.  Vu  C.  570. 
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shoul.1  SO  take,  that  the  proi^irty  might  be  triinsinissi-    1881. 
ble  through  him    to  his  issue,  and  he  was  therefore  ^— y^ 
considered   as   taking    an    estate    tail,   which    wouM    '"'t'"'' 
descend  on  his  issue.     Now  an  estate  in  chattels  is  not  ''"""'"°''- 
transmissible  to  the  issu.-  in  tlie  same  manner  as  real 
estate,  nor  capable  of  any  kind  of  descent,  and  there- 
fore an  estate  in  chattels  so  given,  from  the  necessity  of 
the  tiling,  gives  the  whole  interest,  to  the  first  taker ; 
but  if  the  testatoi",  without  leaving  it  to  the  necessary' 
implication,  gives  the  fund  expressly  to  tlie  issue,  they 
are  not  driven  to  the  former  rule;  but  the  issue  may 
take  as  purchasers,  and  then  there  is  an  end  of  the 
enlargement  of  any  kind  of  the  estate  of  the  tenant 
for  life;  for  another  estate  is  given  after  his  death  to 
other  persons,   who  are  to  take  by  purchase.     It  no 
longer  rests  on  conjecture." 

Some  cases  were  decided  at  variance  with  Knujht 
V.   Ellis;   but   in    Ex  j>arte    Wyyich   (a)    it    was  ap- 
proved   of     This  last  is  an  important  case,  and  the  ,„,_„, 
principles  applicable  to  cases  of  this  kind  receive  a 
thorough  investigation.     The  Chancellor  (Lord  Cran- 
ivorth)  held    that  there  is   nothing   in   the   decisions 
relative  to  the  limitations  of  personal  estate  by  which 
an  absolute  interest  has   been  held  to  be  given  to  the 
first  taker,whichobligestheCourt  in  construing  bequests 
of  personalty,  where  technical  words  are  not  used,  and 
the  interest  of  the  first  taker  is  expressly  confined' to  a 
life-estate,   to  act  on  principles  derived  from  laws  of 
tenure,  and  not  resting  in  intention.    And  Ticrner,  L.  J. 
says  that  in  construing  a  will  of  personal  estate  the  Court 
IS  not  to  be  absolutely  governed  by  the  rules  which 
would  be  applied  at  law  in  the  case  of  real  estate. 

There  are  other  circumstances  in  the  present  case 
that  rather  tend  to  exclude  it  from  the  operation  of  the 
rule.  The  bequest  is  not  to  the  isme  of  the  sons,  but 
to  their  children,  and  the  inclination  to  adopt  the  con- 
struction which  reads  the  words  "  child,"  "  son,"  or  any 
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(a)  5  D.  M.  G.  188. 
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Other  ,s»ch  informnl  expression  as  a  word  of  limitation 
iH  much  less  strong  in  reference  to  personal  than  to 
real  estate  :  2  Jarman  .542. 

I  think  therefore  that  the  testator's  sons  only  took 
life-estates.  And  Edward  having  died  without  children 
there  is  an  intestacy  as  to  his  share,  but  subject  to  a 

.u..»ent.  P'"!;';'"""/f  '^'«  ^^'^'•S^  fo''  maintenance.     Eavls  v. 
lylcAlpine  (a). 

Should  ArchlhalddxQ  leaving  children  some  difficulty 
may  arise  in  determining  their  interests  under  the  will 
but  during  ^rc/a/>a^<^'«  life  it  is  not  nece.ssary  to  deter- 
mine them  now.  and  indeed  they  are  not  now  ripe  for 
decision. 

Costs  of  all  parties  out  of  the  estate. 


(a)  27  Gr.  161. 
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Johnston  v.  Rkid. 

Consolidation  of  mortynue..-Vah,ahle    anM-ratiou-HeuMmtUm- 

I/iUtltn  fi/uid'n. 

The  rule  that  a  .nortgageo  shall  not  l.o  re.Ieen.e.l  in  respect  of  one 
mortgage,  without  being  re,leen.e.l  also  as  to  another  mortgav-e 
create.1  .y  the  same  mortgagor,  applies  a«  v,ell  in  a  suit  to  f-.r^clote 
as  to  redeem. 

In  sueh  a  ease  the  property  embraced  in  one  n.ortgage  realised  n.oro 
than    Hufhc.ent  to    discharge    it.      The    plaintifi;    an    execution 
creditor  of  the  n.ortgagor,  obtaine.l  a  security  on  the  lan.ls  com- 
pme.1  m  such  mortgage  which  w.s  registered  after  it,  but  without 
notice  thereof.     Un  a  sale  of  the  lands  embraced  in  another  mo.t- 
gage  a  h.ss  was  sustained  i)y  the  mortgagee 
i/^'A/,  (1)  that  the  defendant,  tlie  mortgagee,  had  not  the  right,  as 
against  the  plamtifl.  to  consolidate  his  mortgages,  and  n,ake  g.-od 
the  loss  on  the  one  out   of  the  surplus  ou   tiie  other  sale,   the 
policy  of    the   Registry  Act  being  to   give  no  efleot  to   h  d.len 
equities.     (•>)  That  by  taking  a  mortgage,  and  thus  giving  time  to 
the^nwrtgagor.  the  plaintiff  was  a  holder  of  his  mortgage  for 

This  was  a  bill  by  Jennie  Johnston  again.st  Wmiaui  . 
Reid  and  Ed^vwrd  R.  C.  Clarkson,  .sotting  fortJi  tl.at  '' 

the  late  Ruhert  Harstoiie  was  indebted   to  the  late 
William  Johnston   in  S903.O4  for  which  he  gave  the 
said  Johnston  his  promissory  note  payable  3 1st  May 
1878.     That  the  plaintiff  administered  to  the  estate  of 
John^^ton  and  was  his  legal    personal  representative. 
Ihat  Robert  Ilarstone  died  on  the  29th  April   lb78 
having  first  made  his  will,   whereof  he  appointed  his' 
widow  Jane  Ilarstone  executrix,  and  thereby  devised 
to  her  all  his  real  estate  in  fee. 

_  The  bill  further  stated  that,  in  1879,  the  plaintiff- 
instituted  proceedings  against  Mrs.  Ilarstone  as  such 
executrix  and  recovered  judgment  for  31055.70  on 
which  she  sued  out  execution,  and  to  secure  the  pay- 
ment of  such  debt  &c.,  she  executed  a  mortga-e  upon 
certain  lands  in   the    town  of  St.   Mary's  the  same 
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J^   l^ein^r  part  cf  thc^  reul  .'statu  of  ti.e  said  Itobfrt  liar- 
Joho.ton   •''"'"'  '^"''   <l^'vise.I  as  iK.fnio  statt'.l  to  his   widow,  and 
^^l^^      t\w  said  will  and   mortgaj,'.;  w.-r..  duly  iv^WstL-red  ;  hut 
at  tho  time  plaintiff  took  Iut    said  ni()rtnui.v  the  lands 
tht'ffin  nicntioiu-d   wciu  suhjcct  to  a  uiolt^rayo  „,a,|e 
by  If„rsto„e   in  his  life  time  to  the  defendant  Jieid 
for   .S2,2()()    which    was  duly    registered   prior   to  the 
plaintiff's   incumbrance,  hut   of  which  she  had  not  at 
the   tiino  of  accepLiiig    l,er  security   any    knowledge 
or  actual  notice.     That  d.^fault  having  been  made  in 
payment  of  Jield's  incumbrance  he  proceeded  to  a  sale 
of  the  mortgage  preuuses  under  a  power  containe.l  in 
the  mortgage,  and  which  he  sold  for  !?;},,S()(),  which  was 
more  than  sufficiLiit  to  cover  the  amount  duo  him  on 
such  mortgage,  and  at  the  time  of  such  sale  lie,  {lieid) 
ha(l   full  notice  and  knowledge  of  the  claim  of  the 
plaintiff. 

lae   bill   further  allegud   that  prior  to  instituting 
statement,  pioceedings  in  this  suit  the  plaintiff  had  applied  for  a 
.statement  of   his    claim,  as   well  as   of   the   amount 
lealized  on  such  sale,  and  payment  over  to  her  of  any 
.surplus  over  and  above  his  demand  ;  but  though  he 
furni.shed  a  statement  of  what  was  produced   by  the 
.sale  and  the  amount  due  for  principal  and  interest,  he 
did  not  furnish  any  memorandum  shewing  the  amount 
of  costs  incurred  in  effecting  such  sale,  and  refused  to 
pay   over  the  surplus  in    his  hands,   on  the   alleged 
groumi  that   he    held   another   mortgage   on   certain 
property  in  the  township  of  Hamilton  executed  by 
Harstone,  and  that  default  liad  been  made  in  pavment 
thereof,  and  that  he  had  taken  proceedings  upon  such 
second  mortgage  and  sold  the  lands  embraced   therein, 
but  the  sale  thereof  had  not  realized   sufficient  to  i)ay 
such  mortgage,  and  he  claimed  the  right  therefore,  to 
hold  the  surplus  arising  from  the  sale  tirst  mentioned 
and  apply  it  in  payment  of  such  alleged  loss  on  the 
last  mentioned  sale  in  priority  to   the  claim  of   the 
plaintiff;  although  she  never  had  had  any  notice  or 
knowledge  of  such  second  mortgage. 
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1  Jn'u  '■  ""^  ^•"■*''  ^^"^^""  *^'«  7th  Of  Jannary.     1881. 

1880.  tho  sn.  I  Jam.  llavHtonc  tlu-n  hmn^  a  tra-k-r 
Witliii.  th...  meaning  of  the  ln.Holvont  Act  of  1871 
becan.«  insolvent,  and  s„ch  proceo. lings  were  l.a.l 
nn.  er  the  sai<l  Act  that  the  .lefen.lant  C7«,./.„m  l.ecaine 
ami  continued  to  bo  the  assi^^nee  „f  her  estate  and 
effects  aiul,  amongst  others,  any  surplus  that  n.i-rht 
remain  after  payment  of  the  ckin.  of  the  defendant 
Heu  nnd  of  that  of  the  plaintiff;  and  the  plaintiff  suh- 
mitted  that  she  was  entitle.l  to  he  paid  the  suri.his 
nns.ng  fron.  the  sale  firs'  n.entioned,  after  pay.nent  in 
lull  ot  the  claim  of  the  <h.fendant  liehl,  and  this 
notwithstanding  tlie  allege.l  loss  on  the  secon.llv' 
mcntu)ned  mortgage  held  bv  Reid. 

The  prayer  of  the  bill  was,  (1)  that  the  plaintiff 
nn^'litbe  declared  entitled  to  such  surplus;  (2)  that 
an  account  n.ight  be  taken  of  what  was  due  Reid  on 
his  said  firstly  mentioned  mortgage  up  to  the  time  of 

such  sae,  together  with  his  costs  of  conducting  such  sale; 

(.-!}  that  Re,d  might   be  or.lered  to  pay  plaintiff  the  «""«»-♦• 

amount  of  such  surplus  ;  (4)  that  in  default  of  payment 

writs  of  execution  n.ight  issue;  (o)  that  the  defendants 

or  one  of  them   might  be  ordered  to  pay  the  costs  of 

this  suit;  (G)   that  all  necessary  directions  might   be 

given  and  accounts  taken  ;  and  (7)  further  relief 

The    defenda.its  answered  the    bill,   and    the   suit 
having  been  put  at   issue,  came  on  for  examination  of 
witnesses  and  hearing  at  the  sittings  of  the  Court  at 
btratford  in  the  Spring  of  1881. 

Mr.  i/owrip,  for  the  plaintiff. 

Mr.  Boyd,  Q.  C,  for  the  defetidant  Reid. 

Mr.  FMer,  for  the  defendant  Glarkson. 

The  defendant  the  Rev.  Dr.  Reid  was  examined  as  a 
witness,  and  he  stated  in  effect  that  the  property  in 
the  townslup  of  Hamilton  had  been  sold  firstly  under 
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the  power  of  sale  contained  therein  :  that  it  did  not 
realize  what  was  secured  upon  it  by  $1100  :  that  the 
property  in  St.  Mary's  was  then  sold,  and  this  realized 
$500  over  and  above  what  was  due  upon  the  mortgage 
upon  it,  and  this  difference  or  excess  was  what  was  in 

question  between  the  plaintiff"  and  himself. 

In  addition  to  tlie  cases  mentioned  in  the  judgment 

counsel  referred  to  Brotver  v.CinwdaPc.nnanent  Bidld- 

inrj  Association  (a) ;  Dominion  Savings  <hc.  Society  v. 

liitt ridge  (h) ;    Willie  v.  Liir/g  (c) ;  Grey   v.   Ball  [d) ; 

Gordon.     V.     Ross    (e)  ;     Daniels     v.      Davidson  (f) ; 

Barnkart  v.  Patterson  (g)  ;  Long  v.  Long  (//),-  CuHver 

V.  Slunv  (i). 


Juneiith.  Spuagge,  C— In  my  opinion  the  evidence  does  not 
establish  that  the  plaintiff  had  notice  of  the  mortgage 
held  by  the  defendant  Di-.  lieid  upon  the  Hamilton 
land;  and  I  am  not  prepared  to  say  that  if  she  had 
had  notice — i.  e.  of  the  bare  fact  of  the  existence  of 
that  mortgage — it  would  have  made  any  difference  in 
the  case. 

It  was  the  right  certainly  of  Dr.  Reid,  as  holder  of 
that  moi'tgage  as  well  as  of  the  mortgage  on  the  St. 
Mary's  property,  to  say  to  Mrs.  Harstone,  the  devisee  of 
the  mortgagor,  that  he  would  not  be  redeemed  as  to  one 
only,  but  must  be  redeemed  as  to  both.  That  was 
an  equity  upon  which  he  had  a  right  to  insist ;  and  it 
was  decided  in  ^Yatts  v.  Symes  (j),  that  the  equity 
prevails  where  the  holder  of  the  mortgages  filc^  a  bill  to 
foreclose  as  well  as  where  a  bill  is  filed  to  redeem. 
Watts  v.  Symes  (J),  has  been  followed  in /Sfe%  v.  Pum- 
fret  (/;),  and  other  cases. 


(a)  24  Gr.  509. 
(c)  2  Ed.  78. 
(e)  11  Gr.  124. 
(fif)  1  Gr.  459. 
(i)  19  Gr.  599. 


{k)  IJ.  &  H.  336,  S.  C.  3  D.  F.  &  J.  oS5. 


(b)  23  Gr.  6.S1. 

id)  lb.  390. 

(/■)  9  Gr.  173. 

(A)  10  Gr.  2.39. 

(j)  1  D.  M.  &G.  240. 
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The  plaintiff's  mortgage  was  a  mortgage  on  the  St. 
Mary's  propeity  subsequent  to  the  mortgage  of  Dr. 
Reid;  both  mortgages  were  registered,  Dr.  lieid's  first. 
His  moi-tgage  upon  that  property  was  more  tlian  suffi- 
cient to  secure  that  mortgage  debt.  The  Hamilton 
property  was  an  insufficient  security  for  the  debt  there- 
by secured;  the  more  than  sufficiency  of  the  one  and 
the  insufficiency  of  the  other  appeared  upon  the  sale  of 
each  under  power  of  sale  contained  in  the  respective 
mortgages. 

The  right  of  Dr.  Meld  to  come  upon  the  St.  Maiy's 
property  to  make  good  the  deficiency  on  the  Hamilton 
property   is  an  equity.     It  cannot  be   placed  higher 
than  an  equity  affecting  the  St.  Mary's  property ;  and 
under  McMaster  v.  PJdppa  (c)  would  have  been  held  to 
be  an  equity  affecting  the  St.  Mary's  property  against 
the  plaintiff's  registered  mortgage  because  it  was  itself 
incapable  of  registration.     But  then  we  have  the  Regis- 
try Act  of  1868, 31  Vict,  c,  20,  the  68th  section  of  which 
IS  in  these  words  "No  equitable  lien,  charge,  or  interest'  •"»<!«'""'''• 
affecting  land  shall  be  a  valid  charge  in  any  Court  in 
this  Province  after  this  Act  shall  come  into  operation 
as  against  a  registered  instrument  executed  by  the 
same  party  his  heirs  or  assigns;  and  tacking  shall  not  be 
allowed  in  any  case  to  prevail  against  the  provisions 
of  this  Act." 

The  learned  counsel  for  Dr.  Reid  contended  that 
this  could  only  apply  where  the  "registered  instru- 
ment" was  founded  upon  a  valuable  consideration ;  and 
that  the  plaintiff's  mortgage,  having  been  given  for  an 
antecedent  debt,  which  he  contended  was  not  a  valu- 
able consideration,  was  not  protected  by  section  68  • 
and  he  referred  to  several  American  cases  in  support 
of  his  position. 

A  leading  American  authority  upon  the  point  is  the 
case  of  Dickerson  v.  Tillinghast  (d),  where  Chancellor 


;  I 


(c)  5Gr.  253. 
38 — VOL.  XXIX 


(d)  4  Paige  215,  221. 
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1881.     Walworth  says  that  if  a  person  merely  takes  the  legal 
estate  in  payment  of  or  as  security  for  a  previous  debt, 
without  giving  up  any  security  or  divesting  himself  of 
any  right  or  placing  himself  in  a  worse  situation  than 
he  would  have  been  if  he  had  received  notice  of  the 
prior  equitable  title  or  lien,  previous  to  his  purchase, 
the  Court  will  not  permit  him  to  retain  the  legal  title 
he  has  thus  obtained  to   the  injury  of  another.     In 
Manhattan  Co.  v.  Evertson  (a)  the  same  learned  Judge 
uses  this  language  :  "In  this  case,  as  the'  mortgage  was 
given  merely  as  a  further  security  for  antecedent  debts 
the  prior  equity  and  legal  rights  of  the  other  judgment 
creditors  must  prevail  as  agaiust  one  who  cannot  protect 
himself  as  a  bond  fide  purchaser."     There  are  other 
American  cases  affirming  the  same  doctrine.     The  doc- 
trine is  not,  however,  held  universally  in  the  American 
courts.     In  Morse  v.  Godfrey  (b),  Stjry,  J.,  refeiring  to 
Dickersonv.  Tillinghast  aaid  that  he  was  "not  prepared 
to  go  quite  that  length,  seeing  that  by  securing  the 
Judgment,  gg^^g^^g  g^g  payment,  the  pre-existing  debt  is  surrendered 
and  extinguished  thereby."     In  Manning  v.  McClure 
(c),  a  number  of  American  cases  upon  this  point  are 
reviewed,  and  it  is  shewn  that  they  are  by  no  means 
uniform  upon  the  general  doctrine.     There  is,  however, 
one  point  upon  which  all  or  nearly  all  of  them  agree, 
viz.,  that  if  a  creditor  takes  a  mortgage  for  an  antece- 
dent debt,  not  as  a  collateral   security  merely,   but 
thereby  giving  time  to  his  debtor,  that  is  a  valuable 
consideration.     In  this  case  the  plaintiff  had  i-ecovered 
judgment  and  had  writs  of  fi.  fa.  against  goods  and  lands 
of  the  debtor  current  in  the  hands  of  the  sheriff  when 
the  mortgage  was  given.     If  thereby  time  was  given 
(the  mortgage  is  not  before  me,  and  I  cannot  speak 
-with  certainty,)  the  case  would  be  brought  within  the 
American  authorities  cited  for  the  defendant  Meld. 


(a)  4  Paige  276.  (6)  3  Story  389. 

(c)  36  IlL  490. 
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And  we  are  not  without  English  authority  upon  the 

point,     In  Percival  v.  Fmmpton  (a),  Parke,  B.  said  "If 

the  note  were  given  to  the  plaintiffs  as  a  security  for  a 

previous  debt,  and  they  held  it  as  -uch,  they  mi^ht  be 

properly  stated  to  be  holders  for  a  valuable  con.Sdera- 

tion,"  and  in  this  Alderson,  B.,  concurred.  So  in  Poirier 

V.  Morris  (b),  a  bill  of  exchange   taken  for  an  ante- 

ce<Ient  debt  was  treated  by  the  Court  as  taken  and  to 

be  held  as  taken  for  a  valuable  consideration.     There 

<;an  be  no  distinction  I  apprehend,  upon  this  point, 

whether  it  be  a  bill  or  note  or  a  mortgage  that  is  taken 

for  an  antecedent  debt. 

The  right  of  the  holder  of  two  mortgages  to  insist 
that  one  shall  not  be  redeemed  without  the  other  had 
been  carried  to  great  lengths,  and  so  as  to  affect  mate- 
nally  the  market  value  of  lands  subject  to  mort<rage 
Sir  W.  Page  Wood,  in  Beevor  v.  Luck,  speaks  of  it°ns  a 
rule  "  Which  is  somewhat  difficult  to  reconcile  alto- 
gether with  sound  principles,"  meaning,  as  I  appre- 
hend, when  carried  to  the  extent  to  which  it  was  carried  Judgment 
in  England. 

The  policy  of  our  Legislature  has  been  to  allow  no 
effect  to  occult  equities,  and  in  the  case  of  transfers  of 
real  estate,  whether  absolutely  or  by  way  of  mortgage; 
that  men  dealing  in  real  estate  should  be  able  to  find 
the  state  of  the  title  by  search  in  the  registry  offices, 
and  in  one  or  two  other  public  offices.  The  68th  sec- 
tion of  the  Registry  Act  is  an  instance  of  this. 

In  my  opinion  the  plaintiff"  is  entitled  to  what  is 
asked  by  the  prayer  of  her  bill,  (the  fourth  prayer, 
however,  for  execution  is  unnecessary),  and  with  costs' 
except  the  costs  occasioned  by  Clarkson  assignee  of 
Mrs.  Harstone  being  made  a  party,  and  the  plaintiff- 
must  pay  Clarkson  his  costs  and  should  not  have  them 
over  against  the  defendant  Meld. 


{a)  2  C.  M.  &  R.  183. 


(b)  2  E.  &  B.  89. 
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McDonald  v.  Fourestal. 

Conaiijnimnt  of  goods  subject  to  payment— Agreement  that  purchaxer 
shall  not  sell — Passing  property. 

The  plaintiff  consigned  crude  oil  to  A.,  who  was  a  refiner,  on  the 
express  agreement  that  uo  property  in  the  oil  should  pass  until 
he  made  certain  payments.  Without  making  such  payments, 
however,  A.  sold  the  oil  without  the  knowledge  of  the  plaintiff. 

Held,  (following  Walker  v.  Hyman,  1  App.  R.  345),  that  the  plaintiff 
was  entitled  to  recover  from  the  purchaser  the  price  of  the  oil, 
although  hia  purchase  had  been  made  in  good  faith  and  without 
any  notice  of  the  stipulation  between  the  plaintiff  and  A. 

This  was  a  bill  by  John  McDonald  against  John 
Forrestal,  John  W.  Mcintosh,  and  Stephen  A.  Adams, 
the  object  of  which  was  to  enforce  payment  of  the 
value  of  five  car  loads  of  crude  oil,  the  goods  of  the 
•statement,  plaintiff,  of  which  he  was  the  owner  under  certain  as- 
signments from  the  defendant  Adams  to  himself;  and 
he  had  agreed  to  con.sign  certain  quantities  of  such 
crude  oil  to  Adams,  who  was  a  refiner,  but  with  the 
express  understanding  that  the  oil  was  to  remain  the 
property  of  the  plaintiff"  until  a  payment  of  $1.60  per 
barrel  was  made  by  Adams  to  plaintiff.  It  appeared 
that  during  the  months  of  December  and  January  next 
preceding  the  hearing  a  consignment  of  twenty-one 
car  loads  was  made  by  plaintiff  to  Adams  who  handed 
five  car  loads  over  to  Forrestal  and  Mcintosh,  but  the 
price  so  agreed  upon  had  never  been  paid. 

The  defendants  Forrestal  and  Mcintosh  answered, 
setting  up  that  they  were  not  aware  of  the  existence  of 
any  special  arrangement  between  plaintiff  and  .4 c/ams; 
that  they  had  obtained  the  oil  in  the  regular  course  of 
business,  and  knew  nothing  about  Adams  being  in 
difficulties.  The  defendant  Adam,8  also  put  in  an 
answer  denying  the  .stipulation  alleged  by  tho  bill,  and 


CHANCERY   RP:P0RTS. 

asserting  on  the  contrary,  that  McDonald  had  agreed 
that  he  should  have  the  right  to  dispoae  of  it  in  the 
ordinary  course  of  business. 

The  cause  came  on  for  the  examination  of  witnesses 
and  hearing  at  the  A.utumn  sittings  in  London. 


McDonald 

T, 

ForeaUl 


Mr.  Moas,  Q.  C,  for  the  plaintiff. 
Mr.  Gibbons,  for  defendants. 

It  was  conceded,  by  counsel,  that  as  between  plaintiff 
and  Adams  the  latter  had  not  any  authority  to 
sell  the  oil  until  it  had  been  paid  for.  It  was  contended 
that  Fovrestal  and  Mcintosh,  having  purchased  in  good 
faith  for  value  without  any  notice  whatever  of  the 
stipulation  as  to  payment  before  selling,  they  were 
entitled  to  hold  the  property  as  bond  fide  purchasers. 
Grossman  v.  Shears  (a)  ;  Walker  v.  Hyman  (b) ;  Pick- 
ard  V.  Sears  (c) ;  Johnson,  v.  Credit  Lyonnais  Co.  (a) ; 
Cliitty  on  Contracts.  10th  ed.,  p.  355,  were  referred  to. 

Proudfoot,  J.— In  this  case  the  plaintiff  agreed  to    Dec.  7th 
ship  crude  oil  to  one  Adams,  but  so  as  not  to  alter  the 
property  till  Adams  made  certain  payments. 

Adams  was  a  refiner  of  crude  oil,  and  sold  to  the  other 
defendants  five  car  loads  of  the  oil  purchased  from  the 
plaintiff. 

The  sale  was  not  for  cash,  but  in  payment  of  a  prior 
indebtedness. 

At  the  hearing  I  considered  the  plaintiff  entitled  to 
recover— ^r^aws  never  having  paid  for  the  oil— but  at 
the  pressing  instance  of  the  defendant's  counsel  suspend- 
ed judgment  till  I  had  again  read  the  case  of  Walker  v. 
Hyman,  and  others  of   that  class,  and  also  to   con- 


^ 


(a)  3  App.  R.  583. 
(c)  6  Ad.  &  E.  466. 


(h)  1  App,  R.  345. 

((/)  L.  R.  3  C.  P.  D.  32. 
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sider  whether  the  plaintiff  was  not  estopped  from  ques- 
tioning the  title  of  Adams,  on  the  principle  of  Pickard 
V.  Sears  (a). 

The  evidence  satisfied  me  that  the  plaintiff*  did  not 
know  of  the  intended  sale  to  the  defendants  until  after 
it  was  made  :  that  he  did  not  deal  with  Adams  as  a 
seller  to  others  of  crude  oil,  but  as  a  refiner,— that 
it  was  plaintiff"s  interest  to  have  the  refinery  kept  up 
as  a  going  concern. 

On  again  reading  the  case  of  Walker  v.  Hi/man  it  is 
impossible  for  me  to  decide  either  point  in  favour  of 
the  defendants.  Both  questions  are  discussed  and 
passed  upon  in  that  case,  under  circumstances  not 
more  favorable  to  the  plaintiff"  than  those  here  ;  and 
the  decisions  binds  me. 

I  may  refer  to  Be.ijamin  on  Sales,  320,  n.  d. 
Mr.  Gibbons  urged  very  strenuously  that  Ex  parte 
Powell,  In  re  Matthews  (&'),  shewed  that  the  property 
Judgment,  would  pass  unless  there  was  a  custom  to  the  contrary. 
But  that  is  a  mistaken  view  of  the  case,  even  were  I 
at  liberty  to  consider  it  anew  ;  for  in  that  case  there 
was  no  agreement,  but  the  plaintiff"  claimed  upon  the 
ground  of  custom,  and  of  course  he  had  to  establish  it, 
and  the  argument  and  judgment  were  directed  to  the 
question  whether  the  evidence  sufficed  to  establish  it. 
The  plaintiff"  is  entitled  to  judgment,  with  costs. 


(a)  6  A.  &£.  469. 


(b)  L.  R.  1  Ch.  D.  501. 
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Sale  by  assignee  in  imolvency—Advertlsiiuj  sale— yotice— Statute  of 
Limitations— Payment  of  taxes. 

The  rule  of  law  whic  requires  a  mortgagee  selling  under  a  power  of 
sale  in  his  mortgage  to  observe  the  ternis  of  such  power,  is  also 
applicable  to  sales  by  a  trustee  or  quasi  trustee  acting  under  a 
power  ;-the  power  must  be  followed  :  and  the  rule  applies  with 
equal  force  to  sales  by  an  assignee  of  an  insolvent  estate,  under 
the  Act  of  18G9,  sec.  47,  who  in  such  cases  acts  under  a  statutory 
power  authorizing  a  sale,  "  but  only  after  advertisement  thereof 
for  a  period  of  two  months." 

An  assignee  proceeded  to  sell  the  lands  of  the  insolvent  without 
giving  notice  of  such  intended  sale  "  for  a  period  of  two  months  '' 
as  prescribed  by  the  Act,  no  sanction  of  the  creditors  thereto 
having  been  given. 

Held,  a  good  objection  to  the  title  by  a  vendee  of  the  purchaser  at 
such  sale. 

Where  a  vendor  was  not  in  possession  of  lands,  the  fact  that  for 
upwards  of  ten  years  he  had  paid  the  taxes  on  the  property  is  not 
such  a  possession  as  is  requisite  to  bar  tiie  right  of  the  owner 
under  tlie  Statute  of  Limitations. 

This  was  a  proceeding  uiuler  the  Vendors  and  Pur- 
chasers' Act,  R.  S.  0.  ch.  109,  to  obtain  the  judgment  sutoai.nt. 
of  the  Court  upon  certain  objections  raised  to  the  peti- 
tioner's title  by  the  purchaser. 

The  facts  were  briefly  as  follow  : 

The  vendor  purchased  the  land  in  question  in  1854. 
It  was  then  vacant,  and  the  only  act  of  ownership 
exercised  by  him  at  that  time  was  the  payment  of 
taxes.  On  the  10th  of  May,  1854,  he  sold  a  portion  of  the 
land  to  one  Proudfoot,  and  on  the  29th  of  May  he  sold 
another  portion  to  one  Govdon.  Each  of  the  purchasers 
gave  back  a  mortgage  to  the  vendor  for  the  purchase 
money  remaining  unpaid.  Proudfoot  subsequently  sold 
his  portion  to  Gordon,  subject  to  the  mortgage,  and  in 
1855  Gordon  conveyed  both  parcels  to  Andrew  Heron, 
subject  to  the  mortgages,  which  Heron  assumed  the  pay- 
ment of  Heron  paid  interest  on  the  moitwr.a-c!?  until 
about  1858,  but  not  afterwards.     Since  that  date  the 
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1881.    vendor  had  paid  the  taxes  o.i  the  lands.     In  1803  the 
vendor  made  an  assignment  upon  certain  trusts,  with 
an  ultimate  trust  in  favour  of  himself.     Subsequently 
and  in  1873  the  trusts  of  the  deed  having  been  satisfied, 
the  lands  were  reconveyed.     About  the  year  1  '^72  or 
1873   the    vendor    fenced   in  the  lands  in  question. 
Subsequently  Heron  made  an  assignment  under  the  pro- 
visions of  the  Insolvent  Act  of  1804,  to  W.  T.  Mason, 
of  Toronto,  official  assignee.  Under  the  provisions  of  the 
Act  of   1869,  j]fa8on  advertised  the  interests  of  Heron 
in  the  lands  for  sale  by  auction,  and  on  the   14th  of 
November  such  sale  took  place  pursuant  to  the  adver- 
tisement.    The  advertisement  of  sale  was  by  putting 
up  a  notice  in  the  office  o^  the  Clerk  of  the  Peace  of 
York,  dated  June,  1873,  which  noiice  was  continued 
so  posted  until  a  day  subsequent  to  the  day  appointed 
for  the  sale,  and  also  by  advertising  in  the  Ontai-io 
Gazette,  on  the  20th  and  27th  days  of  September,  and 
the  4th,  11th,  18th,  and   25th  days  of  October,  1873. 
st.tem.nt.  The  iiotice  and  advertisement  contained  full  pai'ticulars 
of  the  property  to  be  sold,  the  time  and  plnce  of  sale, 
the  name  of  the  insolvent,  and  also  of  the  assignee. 

On  the  20th  of  November,  1873,  Mason  under  the 
provisions  of  the  Act  conveyed  to  the  vendor  the 
lands  in  question,  he  having  been  declared  the  pur- 
chaser at  the  sale,  since  which  time  the  vendor 
remained  in  possession  of  the  lands,  and  exercised  such 
acts  of  ownership  as  could  be  done  in  regard  to  vacant 
land,  and  no  adverse  claim  was  ever  made.  Sub- 
sequently Jarvis  entered  into  a  contract  of  sale  with 
the  purchaser,  who,  though  willing  to  complete  the 
purchase,  raised  the  following  objections  to  the  title. 

1.  That  section  47  of  the  Insolvent  Act  of  1869, 
gave  general  power  to  the  assignee  to  convey,  but  only 
after  an  advertisement  of  two  months,  and  the  adver- 
tisement in  question  was  only  for  a  period  of  six  weeks. 

2.  That  there  was  no  possessory  title  in  the  vendor 
as  the  estate  was  out  of  him  until  1873,  the  same  being 
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either  in  his  trustee  or  And reiv  Heron,  And  that  the 
payment  of  taxes  during  that  time  was  only  evidence 
of  a  determination  to  preserve  his  legal  estate  in  the 
lands  as  mortgagee,  and  was  not  evidence  of  exercising 
the  right  of  possession  as  against  the  mortgagor. 

Mr.  Beflmne,  Q.  C,  for  the  vendor. 

Mr.  Rone,  for  the  purchaser. 

The  following  cases  were  cited:  Davis  v.  Henderson, 
(a);  Doe  Mncdonell  v.  Rattray  {}>)-,  Doe  Perry  v. 
Henderson  (c) ;  Schojhld  v.  Did-evson  (d) ;  Hall  v. 
Evittis  (e)  ;  RuNsell  v.  Romanes  (/) ;  Hall  v.  Hill  (rj); 
Connor  v.  Dour/las  (h);  Patterson  v.  Todd  (i);  J^rvi's 
v.  Brooke  (j);  Jarvis  v.  Cayley  (k).  Insolvent  Act  of 
1860,  sections  47-8,  C.  S.  U.  C.  cap.  22,  section  2G7. 

Spr.agge,  C— I  am  of  opinion  that  the  title  which  March  12th. 
the    vendor   shews   by  his   petition  he  can  make  to 
the  j)urcliaser  is  not  such  a  title  as  the  purchaser  is 

bound    to   accept,  Judgment. 

I  think  there  has  been  no  valid  sale  by  the  assignee 
in  insolvency  of  Andreiu  Heron. 

Under  the  Insolvent  Act  of  1869,  sec.  47,  "the 
assignee  may  sell  the  real  estate  of  the  insolvent,  but 
only  ativv  advertisement  thereof  for  a  period  of  two 
mouths,"  which  may  be  shortened  to  not  less  than  one 
month — not  however  by  the  assignee;  but  what  is 
required  for  such  shortening  of  time  is  an  act  of  the 
creditors,  and  that  act  must  be  approved  by  the  Judge, 
This  shews  how  material  the  publishing  of  the  adver- 
tisement for  the  time  prescribed  by  the  Act  is  held 
by  the  Legislature. 
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in)  29  U.  C.  H.,  at  p.  .S59. 

{'•)  3  U.  C.  R.  486. 

{(')  42  U.  C.  R.  190. 

{g)  2  Error  and  Appeal  569. 

{i)  24  U.  0.  R.  296. 

{k)  11  U.  C.  R.  288 
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(/')  7  U.  C.  B.  326. 

id)  10  Gr.  226. 

(/)  3  Appeal  Reports  635. 

(h)  15  Or.  456. 
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The  assignee  in  selHn<r  the  real  estate  of  the  ir.sol- 
vent  acts  under  a  statutory  power.  The  general  rule 
IS.  tliafc  where  trustees,  or  quasi  trustees  act  under  a 
power,  the  power  must  be  followed  ;  and  so  a  mortgagee 
Helling  u,.der  power  of  ,n\e  in  his  mortgage,  must  ob- 
serve  the  terms  of  the  power  of  sale. 

The  cases  cited  are  cases  of  sales  in  execution,  and 
of  tax  .sales. 

In  Connov  v.  Bougla.  (a)  the  right  of  appeal  was 
dissented   from    by  Chief-Ju.stice   Draprr   and    Vice- 
Chancellor  iMowat;  and  in  Patterson  v.  To(hl(b)~a  sale 
in   exeeution-the  same  learned  Chief  Justice,  while 
holding  the  purchaser  not  affected   by  irregularities  in 
the  advertisements  by  the   .sheriff;  drew  a  distinction 
between  the  different  parts  of  the   Act  authorizing 
sales,  and  says  that  it  is  not  "a  positive  prohibition  to 
Its  execution  until  a  stated  event  has  happened,  for  it 
IS  not  said  there  shall  be  rto  .sale   until  or  unless  the 
aud.«e„t  'J'"f  ''^r  ^^^^rtised."     But  that  is  in  effect  sai.l  by 
the   Insolvent  Act,   for   there  is   no  real   distinction 
between  saying  there  shall  bo  no  sale  until  or  unless 
the  sheriff  has  adverti.sed  for  a  certain  time,  and  saying 
the  assignee  may  sell,  but  only  after  .•>  ivertising  for  a 
certain  time. 

The  words  used  in  the  Act  authorizing  sales  in 
execution  and  for  nonpayment  of  taxes  are  essentially 
different  from  the  words  used  authorizing  sales  in 
insolvency.  It  must,  to  say  the  least  of  it,  be  doubtful 
^vhether  the  words  used  in  the  Insolvent  Acts  would 
receive  the  same  construction  as  the  words  used  in  the 
other  Acts  ;  and  such  being  the  case  my  opinion  i.s,  that 
the  first  objection  by  the  purchaser  is  well  taken. 

The  second  objection  is  in  my  opinion  also  well 
taken.  There  has  been  no  such  possession  by  the 
vendor  as  would  be  a  possession  under  the  Statute  of 
Limitations,  for  such  period  as  would  extinguish  the 


(«)  15  Gr. 


(/«)  24  U.  0.  R.  301. 
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Hfjht  of  any  one.  Tlioic  has  been  a  payment  of  taxes 
for  over  ten  years,  but  tluit  Ims  never  been  adjiKlj^'cd 
to  be  sufficient.  In  McDonell  v.  Rattniy  (a),  Sir  John 
Bobinaun  said,  "The  paying  of  taxes  signiHes  nothing." 
Mr.  Justice  Murrison,  in  Dauia  v.  Henderson  (b), 
questioned  this  ;  and  thought  it  an  important  fact.  I 
scarcely  think  lie  would  hold  it  a  material  fact,  where 
taxes  have  been  paid  under  the  circumstances  under 
which  the  taxes  have  been  paid  by  this  vendor. 

I  have  seen  no  case  which  leads  me  to  think  that 
anything  done  by  the  vendor  for  a  ])eriod  of  ten  years 
would  be  held  by  the  Court  as  a  possession  under  the 
Statute  of  Limitations. 

I  must  therefore  hold  both  objections  taken  by  the 
purchaser  as  sufficient. 
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(a)  7  U.  0.  R.  326. 
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Hari„no  V.  The  Corporation  of  the  Township  of 

Cardiff. 

Municipal  Act-A^rd-Co.U    Hni^u,,,,  charter.- Trifliny  amonnt- 

There  iH  a. listinction  between  the  right,  conferred  npon  municipal 

orpora  .ons  a„.l  railway  companies  respectively  to  ex^ro  "X 

perty,   the  former  exKst.ng  for  the  public  goo.l.  the  latter  bein^ 

conuucro..!  e„...rpri,ea  only.     The  ohartera  of  th    latte '"re  there* 

Xrr." "^  ^^'""•^•'  ' -'  *^«  '^--  "^  ^  — pai 

Upon  a  conBtruction  of  sections  373  an.l  45«  of  the  Municipal  Act, 
/  In  1  f  ■  1,  ,  ,  .  *  "  n'""'«'P'»l  con,oration  ha«  power  to  enter  upon 
(  a„.l  take  lancU  for  the  purposes  pern,itto.l  by  tile  Act  without  C 
^    n.«kn,g  compensation  to  the  owner  wbo  is  not  entitled    oinS 

'^'a!"awlT;"'''"'  ''•"'■P°'-"'""''  ■'"•'  -  -'t^red.  and  a  bill  toseta,ide 
un-tward  for, mproper  conduct  of  the  arbitrators  and  inadeouacy 
of  co„jpousat,on  .ailed,  the  Cot/rt  (Phoud.oot.  J.)  „n  dL ZZ 
the  bd  ordered  the  plaintiff  to  pay  all  costs,  as  the  corporZ Zt 
properly  exerc.se.l  their  statutory  rights 

The  4ucsti„n  involved  being  of  a  public  nature,  the  fact  that  the 
award  was  for  an  amount  which  in  other  coses  would  be   bell 

":  arrs"' ^"^ '"----"-'- "'-"-^ -'^^^^ 

This  was  a  bill  filed  to  .set  aside  an  award  scrtlinjr 
the  amount  of  compensation  to  which  the  plair.tiff  was 
entitled  at  $45.  for  a  roa.l  passing  through  his 
ands,  on  the  grounds  that  the  by-law  w.s  voM  and 
the  award  mvahd  under  the  circurnstan.  os  appearing 
in  the  judgment.  ° 

When  the  cause  was  brought  to  a  hearing  the  defen- 
dants  offered  to  waive  the  award  so  made  and  to 
proceed  to  a  new  arbitration,  which  was  assented  to 
by  the  plaintiff  and  the  parties  proceeded  anew 
when  the  arbitrators  fixed  the  amount  to  be  paid 
plaintiff  at  $25.  '  ^ 

The  cause  was  thereupon  set  down  to  be  argued  as 
to  the  question  of  costs. 
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Mr.  Mosa,  Q.  C,  for  the  plaintiff. 

Mr.  S.  H.  Wnke,  Q.  C,  for  the  defendants. 

Watl  V.  Cuckerell  {a);  St.  George's  Church  v.  Oreij  (A); 
Stetiart  v.  Baltimore  (c) ;  Metropolitan  Asylum  JJis'. 
trict  V.  Hilt  (d);  Wifjhtmon  v.  Fields  (e)  ;  wore 
referred  to. 


PlU.UDFOOT,  J.-Tlie  only  question  discussed  in  thi.soct.Mth. 
case  wan,  which  party  was  to  pay  the  costs;  and  at  th<. 
heiiiin^,'  I  determined  that  the  plaintiff  must  pay  all  the 
costs  except  those  incurred  prior  to  the  making  of  the 
first  award,  anti  as  to  these  I  reserved  the  decision. 

The  determination  of  this  .int  turns  upon  the  con- 
struction of  the  powers  conferred  on  Municipal  Councils 
by  the  Municipal  Act  R.  S.  O..  ch;  174,  to  take  lands 
for  i-oads,  and  if  they  can  do  so  without  Hrst  making 
compensation  for  the  land  so  taken. 

This  is  an  exercise  of  the  right  of  eminent  domain, 
and,  in  this  country  at  least,  there  is  no  doubt  that  the 
Legislature  has  the  pn,.  .-r,  if  it  choose,  to  entrust  the 
municipalities  ^'■".  such  an  authority.     The  right  tu 
take  privato  property  against  the  will  of  the  owner  is 
so  serious  an  infringement  of  the  rights  of  property 
that  a  strict  construction  will  be  placed  upon  it,  and 
the  authority  must  be  found  in  no  doubtful  terms 
within    the   bounds  of  the   statute— that   is,  upon  a 
reasonable  construction,  either  expressly  or  l.y  necessary 
iniplication:    Dillon,  ch.  xvi.  passim.    And  in  constru- 
ing the   Municipal  Act,  a  distinction  is  veiy  obvious 
between  it  and  Acts  giving  power  to  railway  and 
other  companies  to  expropriate  private  property.  These 
companies  are  commercial  undertakings  for  the  purpose 
of  gain  or  profit,  and  though  in  the  pursuit  of  wealth 


Judgment. 
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(a)  6  Jur.  N.  S.  768. 
(c)    7  Maryland,  500. 

(e)  19  Gr. 


(6)  21  U.  0,  R.  265. 
(d)  L.  K.  6  App.  Ca.  193. 
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mi^  they  may  incidentally  contribute  to  the  public  benefit. 
Harding   ^fet  that  IS  not  the  object  of  their  formation     The 

Wr-^'T  ""^''i  ^\"  ''""^'^'  ^^^  sold,  is  the  predominating 
-crd...  „,ot.ve  and   the  charters  granted  to  them  may  very 
I  properly  be  construed  with  a  rigidity  that  would  not 
I  be  proper  in  the  case  of  a  municipal  corporation    the 
I  members  of  which  are  elected  by  the  people,  and  whose 
whole  object  must  be  assumed  to  be  for  the  common 
weal.     In  the  absence  of  any  clear  expression  of  the 
mind  of  the  Legislature,  the  just  and  equitable  rule  is 
that  payment  should  precede,  or  at  all  events  accom- 
pany the  act  of  expropriation. 

The  councils  have  power  to  pass  by-laws  for  opening 
V  roads  (sec.  509) ;  but  must  not  do  so  until  eight  days' 
notice  in  writing  has  been  given  to  the  person  in  pos- 
sesson  (sec.   512).  •  Every  council  shall  mak.   to  the 
owners  of  real  property  entered  upon,  taken,  or  used 
by  the  corporation  in  the  exercise  of  its  compulsory  pow- 
.ud^e...  ''''  f '  ^"^Pen^ation  for  damages  necessarily  result- 
ing from  the  exercise  of  these  powers,  and  if  not  mutu- 
al y  agreed  upon  the  amount  is  to  be  determined  by 
^    arbitration  (sec.  456).     And  in  case  of  an  arbitration 
between  the  corporation  and  the  owner  as  to  compen- 
sation for  real  property  entered  upon,  taken,  or  used 
by  the  corporation  in  the  exercise  of  any  of  its  powers 
the  mode  of  appointing  arbitrators  is  determined  by 
section  373.  -^ 

All  these  clauses  in  regard  to  compensation  speak 
of  the  land  for  which  compensation  is  to  be  made  in 
the  past  tense,  as  having  been  entered  upon,  taken,  or 
used  by  the  corporation.  And  when  so  taken,  com- 
pensation  is  to  be  made. 

If  I  were  to  make  payment  a  condition  precedent,  it 
would  be  inserting  words  in  the  Act  that  are  not  found  • 
there,  and  would  be  inconsistent  with  the  general 
functions  conferred  upon  these  local  parliaments  If 
no  prcTision  had  been  made  for  compensation,  another 
consti-uction  might  have  been  warranted,  but  here  a 
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"certain  and  adequate  provision  has  been  made  by    1881. 
which  the  owner  can  coerce  compensation,   through  ' — ^^^ 
the  judicial  tribunals  or  otherwise,  without  unreason-    ""^'"^ 
able  delay,"  {Dillon,  sec.  480).  ''ofTiSJiff" 

There  is  no  surprise  upon  the  owner,  for  he  has  to 
receive  notice  of  the  intention  to  pass  the  by-law,  and 
may  attend  and  oflTer  any  reasons  he  may  think  of 
value  in  opposing  the  project,  and  no  doubt  might  also 
ask  that  compensation  be  made  before  taking.  But  if 
no  pi-ovision  for  pre-payment  be  made,  the  owner  is 
not  without  remedy,  for  he  may  immediately,  upon 
the  passing  of  the  by-law  to  take  the  land,  apply  for 
an  arbitration  (sec.  373). 

In  the  present  case  the  council  passed  a  by-law  to 
open  the  road  in  question  in  June,  1878,  and  as  that 
is  not  now  questioned,  I  presume  it  was  passed  with 
all  proper  formalities.  Both  the  defendants  and  the 
plaintiff  soon  after  appointed  arbitrators,  but  the 
endeavour  to  get  a  third  arbitrator,  failed,  and  I  came 
to  the  conclusion  that  the  proceedings  on  that  reference  •'"'iK'nen'- 
were  abandoned. 

In  August,  1880,  a  new  by-law  was  passed  by  the 
defendants  appointing  a  new  arbitrator,  of  which  notice 
was  served  on  the  plaintiff  on  the  3rd  September.  The 
plaintiff  took  no  notice  of  this.  On  the  5th  November, 
the  defendants  applied  to  the  County  Judge  to  appoint 
an  arbitrator  for  the  plaintiff,  which  he  did.  The  two 
arbitrators  met  and  appointed  a  third,  and  these  pro- 
ceeded to  make  an  award,  which  was  duly  made  on 
7th  December,  determining  compensation  for  the  plain- 
tiff at  S45.  But  pending  these  proceedings,  and  on  the 
12th  November,  the  defendants  ^ook  possession  of  the 
road,  and  did  the  damage  for  which  compensation  was 
so  awarded.  On  the  20th  November,  and  a  short 
time  before  the  award,  this  bill  was  filed,  but  not  served 
till  the  day  the  arbitrators  met,  the  23rd  November. 
The  amount  of  the  compensation  was  tendered  to  the 
plaintiff,  which  he  refused  to  take.     At  the  hearing  of 
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J881.   the  cause,  the  object  of  which  was  to  set  aside  the 
Hi^ng   ^ward  on  the  ground,  among  others,  of  improper  con- 
^f«"  :"      ',"        arbitrators  and  for  inadequate  compensa- 
—  t,on,  the  defendants,  while  not  admitting  but  expCly 
denying  the  improper  conduct  charged  against  them 
expressed    their   readiness  to   waive  the  award  and 
arbitrate  anew.     This   has  been  done,  and  this  last 
award  assigns  to  the  plaintiff  ^25  for  damages,  instead 
ot  *4o  given  him  by  the  former  award. 

I  think  that  under  the  statutes  the  municipality  has 
power  to  enter  and  take  the  land  before  paymJi.t  of 
the  compensation,  and  that  under  the  circumstances 
detailed  above  they  have  properly  exercised  the  powers 
vested  m  them,  and  therefore  that  the  plaintiff  must 
pay  all  the  costs. 

There  were  other  reasons  on  which  the  claim  for 
coste  was  pressed-the  unproved  charges  of  improper 
conduct,  and  that  the  s^m  awarded  was  beneath  what 
IS  termed  the  dignity  of  the  Court. 

This  last  ground  I  do  not  think  tenable.  The 
question  is  of  a  public  nature,  and  involves  the  powers 
of  municipalities  to  expropriate  private  property  The 
other  might,  to  some  extent,  be  available,  but  I  prefer 
to  rest  the  case  on  the  first  ground  mentioned 
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_  1881. 

Farrell  v.  Cameron,  ,^^ 

TniMfe  and  cedui  que  trust- Marriwje  settlement- iroma.n  patil  child 

hearinij. 

The  plaintiff,  in  1854,  being  about  to  marry,  conveyed  certain  lands 
to  trustees-one  of  whom  was  her  intended  husbaud-upon  trust 
to  suffer  her  to  receive  the  rents,  &c.,  to  her  own  use  during  her 
natural  life,  and  upon  her  death,  if  she  should  leave  a  child  or 
children  surviving  her,  in  trust  to  convey  the  lands,  &c.,  unto  such 
child  or  children,  their  heirs,  &c.,  for  ever,  freed  and  discharged  of 
the  trust  mentioned  in  the  deed  ;  and  in  case  of  her  death  before 
her  husband  without  any  child,  in  trust  to  permit  him  to  receive 
the  rents,  &c.,  for  life,  and  after  his  death,  or  in  case  he  should 
die  before  the  plaintiff,  she  leaving  no  child,  then  in  trust  to  con- 
vey  the  said  lands  to  her  right  heirs,  freed  and  discharged  from  the 
trusts  thereof.     The  deed  gave  the  trustees  power  to  sell  or  lease, 
and  also  to  borrow  on  the  security  of  the  lands. 
The  hu     uid  died  in  1879,  there  never  having  been  any    child  of 
C--:  ;  larriage,  and  the  plaintiff,  who  was  then  fifty-three  years  old, 
!• -Sited  the  trustees  to  reconvey  the  trust  estate  to  her,  whicli 
they  declined  to  do  without  the  sanction  of  the  Court,  as  the  trust 
for  children  was  not  confined  to  the  issue  of  the  then  contemplated 
marriage,  but  was  wide  enough  to  include  the  children  of  any  other 
marriage  :  but 
Held,  that  as  there  were  no  children,  and  it  must  be  assumed  that 
the  plamtiff  never  could  have  any  children,  she  was  entitled,  as 
equitable  tenant  in  fee  simple,  to  call  upon  the  trustees  for  a  con- 
veyance ;  the  costs  of  the  trustees  to  come  out  of  the  est  ite. 

This  was  a  suit  to  compel  the  trustees  of  a  marriage  statemeat 
settlement  executed  at  the  time  of  the  marriage  of  the 
plaintiff,  to  reconvey  the  settled  estate  to  the  i)laintiff 
under  the  circumstances  stated  in  the  judgment. 

The  trustees,  it  appeared,  were  willing  to  reconvey, 
if  in  the  events  that  had  arisen  they  could  legally  do  so. 

Mr.  McMichael,  Q.  C,  for  the  plaintiff. 

Mr.  McCarthy,  Q,  C,  for  the  defendants. 

In  addition  to  the  cases  mentioned  in  the  judgment, 
McDo7iald  V.  fle^elrige  (a),  In  re  MiUner's  Estate  {b), 
were  referred  to. 
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ProuJ>foot,   J._A    marriage    being  contemplated 
between  Miss  Javvis  and  Lieutenant  Farrell  R  E 
by  a  sett  ement  dated  the  23rd  June,  1854.  and  made 
between  Ih..  Jarvis  of  the  first  part,  and  Lieutenant 
ivrreU  and  Mr.   Cameron   of  the  second  part,  Miss 
Jarms  conveyed  certain  lands  to  the  parties  of  the 
second  part,  as  trustees  to  have  and  to  hold  to  them 
their  hen-s  and  assigns,  upon  trust,  &c.,  to  suffer  and 
permit  the  party  of  the  first  part  to  have,  receive,  and 
take  the  rents,  issues,  and  profits  thereof,  to  and  for 
her  own    use  and   benefit  and  behoof,  for  and  during 
her  natural  life  ;  and  upon  and  immediately  after  the 
death  ot  the  said  party  of  the  first  part,  if  she  should 
leave  a  child  or  children  surviving  her,  in  trust  to  con- 
vey and  assure  the  lands,  or  such  of  them  as  should 
remain  undisposed  of  under  the  provisions  thereinafter 
contained,  unto  such  child   or  children,  if  more  than 
one,  share  and   share^  alike,  and    to  their  heirs  and 

...... ....  Tri   I  '""T'l"'"'^  ^"'^  discharged  from  the  trusts  of 

■-««.*..  that  deed.     And  in  case  the  party  of  the  first  part 
should  die  before  Lieutenant  Farrell,  without  leaving 
any  child  or  children  surviving  her,  in  trust  to  permit 
Lieutenant  Farrell  to  receive  the  rents,  &c.,  for  life  • 
and  upon  and  immediately  after  his  death,  or  in  case' 
he  should  die  before   the  party   of  the  first  part  she 
leaving  no  child  or  children  surviving  her,  then  upon 
and  immediately  after  her  death  in  trust  to  convey  and 
assure  the  lands,  or  such  of  them  as  should  be  undis- 
posed of,  unto  her  right    heirs   and  their  heirs  and 
assigns,  freed  and  discharged  from  the  trusts  of  that 
deed. 

A  power  to  sell  and  to  lease  was  then  given  to  the 
trustees,  and  also  a  power  to  borrow. 

The  parties  were  mairied,  but  never  had  any  child- 
ren.    Lieutenant  Farrell  died  in  1879.     Mrs  Far7-ell 
the  plaintiff.  Is  now  53  years  old ;  and  she  ha.s  requested 
the  trustees.  Mr.  Cameron,  and  Mr.  Jarvis  who  I  sun 
pose  has  been  appointed  a  trustee  under  the  power  in 
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the  settlement,  to  reconvey  the  trust  property  to  her 
The  defendants  decline  to  do  so  without  the  sanction' 
of  the  Court,  as  the  trust  for  children  is  not  confined 
to  the  issue  of  the  then  contemplated  marriage,  but  is 
wide  enough  to  include  the  children  of  any  other  mar- 
riage. 

The  plaintiff  contends  that  the  settlement  was 
erroneously  prepared,  and  it  never  was  intended  that 
the  trusts  should  include  any  but  the  children  of  the 
marriage  then  in  contemplation  ;  and  perhaps  there 
IS  evidence  to  warrant  a  rectification  of  the  deed  ;  but 
I  prefer  to  place  my  decision  upon  another  ground'  viz., 
that  in  the  events  that  have  happened  the  trusts  of 
the  settlement  are  exhausted. 

The  property  was  conveyed  to  the  trustees  upon  a 
special  trust,  and  the  legal  e.sfcato  continues  vested  in 
them.     The  trusts  upon  which  they  held  it  were  first 
for  the  plaintiflT  for  life,  and  upon   her  death  for  her 
children.     The  rule  in  Shelley's  Case  would  have  no  judgment 
application  in  such  case,  for  the  children  would  take 
by  purchase.     If  it  were  otherwise,  a  marriage  settle- 
ment would  be  valueless  at  the  option  of  the  settlor. 
But  there  are  no  children;  and  under  the  decisions 
referred  to,  I  must  assume  that  the  plaintiff'  can  never 
have  any  children  ;  the  trust  therefore  now  is  for  the 
plaintiff  for  life,  and   upon  her  death  for  her  right 
heirs.     In  this  ]a.st  trust,  the  heirs  take  qua  heirs,  or 
as  it  is  termed,  by  limitation,  and  the  rule  in  Shelley's 
Case  applies,  and  the  plaintiff"  is  equitable  tenant  in  fee 
simple ;  and  she  is  entitled  to  call  upon  the  trustees 
for  a  conveyance. 

There  will  be  a  declaration  accordingly.  The  costs 
of  the  trustees  will  come  out  of  the  estate. 

See  Davidson  v.  Kimpton  (a),  Be  Widdows'  Trusts 
{b),  Groxton  v.  May  (c),  Xewm  on  Trusts,  3rd  ed.,  Ul' 
et  seq.,  and  246,  et  seq. 


(a)  L.  R.  18  Chy.  D.  213.  (6)  L.  R.  II  Eq.  408. 

(c)   L  R.  9  Chy.  D.  388. 
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Stark  v.  Spiephkrd. 

Vendor  and  Pitrehn»ir—Mor(,ia,ie-CosU. 
The  plaintiff  purchase.!  a  house  and  lot  fron,  defendant  for  $2,000 
paying  ^,000  :n  cash,  and  assuming  a  n.ortgage  to  a  buildhi 
0  :ety  "on  wh:ch  $CW  is  yet  unpaid,"  and  giving  a  n.ortgage  to 
the  defendant  for  the  balance.  The  defendant  covenanted  fhat  he 
had  not  mcumbered,  save  as  aforesaid.  Subsequent  inquiries 
shewed  tlu.t  there  were  due  the  society  seventy -one  Lonthly  nsta! 

wasenrH  ,  f '  'V^l  *"''■'''  "'*'  '""^  M-ntiff  insisted  t'hat  she 
was  entitle.1  to  cred.t  fron,  the  defendant  for  the  .liflFerence  between 
*b64  and  the  latter  sum.     But 

HeUlth^t  the  plaintiff  was  entitled  to  retain  in  his  hands  only  the 
cash  value  o  the  mortgage  at  the  date ,  ,f  his  purchase,  if  the  society 
won  d  accept  It,  ,f  not  then  such  a  sun.  as.  with  interest  on  i( 
would  meet  the  accruing  payments. 

The  defendant  by  his  answer  admitted  an  error  in  the  computation 
of  the  amount  due  the  society,  and  offered  to  pay  the  difference 
between  the  ^664  and  what  he  alleged  was  the  caZalue  and  cos 
up  to  that  time. 

Held  that  in  the  event  of  tie  society  accepting  present  payment  of 
the  cash  value,  the  defendant  was  eudtled  to  his  c  3t8  of  suit,  sub- 
sequent to  answer. 


Examination  of  witnesses  and  hearing:  — 
The   facts  giving   rise   to   the  suit 
judgment. 


appear  in  the 


Mr.  Moss,  for  the  plaintiff. 

Mr.  A.  MacNahh,  for  the  defendant. 

Proudfoot,  V.  C.-The  plaintiff  agreed  to  purchase 
a  house  and  lot  on  Bakhvin  street  from  the  defendant 
Judgment,  for  $2,000,  payable  as  follows  :  Sl.OOO  ca.h  on  the  6th 
July  1877,  the  plaintiff  to  assume  a  mortgage  to  a 
Building  Society  for  about  $700,  and  to  give  I  mort- 
gage for  the  balance. 

.u  ^  f^.^^Z'^  accordingly  made  by  the  defendant  to 
the  plaintiff  on  the  15th  of  June,  1877,  which  conveys 
the  property  subject  to  the  payment  of  the  mortaa^e 
to  the  Building  Society  "on  which  S()(i4isyet  unpaicf" 
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and  the  defendant  covenants  that  he  had  not  in- 
cumbered save  as  aforesaid,  and  for  the  difference  the 
plaintiff  gave  her  mortgage  to  the  defendant. 

The  plaintiff  ascertained  after  this  that  upon  the 
mortgage  to  the  Building  Society  there  remained 
seventy-one  payments  of  816.75  each  to  be  made 
which  would  amount  to  $1,189.25,  and  claims  that  the 
defendant  should  pay  her  the  difference  between  $664 
and  that  sum,  or  $525.25. 

The  defendant  contends  that  the  cash  value  of  the 
mortgage  to  the  Building  Society,  at  the  date  of  the 
contract,  should  be  calculated,  and  that  amount  only 
deducted  from,  the  purchase  money. 

And  in  this  contention  I  think  he  is  correct.  It  is 
the  only  mode  of  placing  the  transaction  on  a  cash 
basis,  and  of  ascertaining  how  much  was  to  be  deducted 
for  the  mortgage.  If  the  face  amount  of  the  mortgage 
be  deducted,  the  plaintiff  enjoys  the  advantage  of  re- 
taining in  her  hands  the  amount  of  the  accruing  Judgment, 
instalments  till  they  fall  due,  an  advantage  that  can 
i-roperly  be  estimated  by  intwest  upon  these  payments, 
while  the  defendant  suffers  a  proportionate  loss.  The 
plaintiff  is  in  fact  only  to  retain  in  her  hands  such  a 
sum  as  with  interest  upon  it  will  meet  the  accruincr 
]myments.  " 

A  difficulty  arises  in  considering  at  what  rate  of 
interest  the  cash  value  is  to  he  ascertained.  If  the 
society  will  accept  payment  of  the  mortgage  now,  the 
rate  of  interest  should  be  that  payable  to  the  society  — 
between  10^  and  11  per  cent.  If  the  society  will  not 
accept  payment  of  their  mortgage  before  it  matures 
the  rate  might  either  be  such  as  money  could  have 
been  invested  at  on  the  date  of  the  contract,  Slst  May, 
1877.  or  the  legal  rate  of  G  per  cent.  The  former 
could  only  be  ascertained  by  a  reference,  and  consider- 
ing the  expensiveness  of  such  a  proceeding,  and  the 
uncertainty  of  its  result,  it  seems  to  rae  the  preferable 
mode  to  fix  the  rate  at  once  at  6  per  cent. 


I' 
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T. 

Shepherd 


The  defendant  by  his  answer  admits  that  by  some 
mistake  the  present  ca.sh  value  of  the  payments  at  the 
society's  rate  of  interest  was  stated  at  86G4,  instead 
of    $888.28,   and   he   offered   to   pay  the    difference, 
$224.28,  and  costs  of  the  suit  up  to  the  filing  of  the 
mswer.     If  the  society  accept  present  payment,  this 
seems  the  correct  sum,  and  the  plaintiff  must  pay  costs 
Jadg»ent.  subsequent  to  answer.     If  the  society  do  not  accept 
present  payment,  the  cash  value  at  6  per  cent,  would 
be  $999.98,  and  the  defendant  must  pay  $335  95,  and 
the  costs  throughout.  Whichever  amount  is  to  be  paid, 
will  have  interest  added  from  31st  May,  1877. 
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Bank  of  Montukal  v.  Haffnku.  '     ^-v— 

Demurrer— Mechanics'  Lieit  Act—Mortyaijee—Owiier. 

The  plaintiffs  instituted  proceedings  to  enforce  ii  mechanic's  lien 
assigned  to  thoni,  which  had  been  duly  registered,  and  a  suit  therer.n 
prosecuted.  The  plaintiffs  claimed  to  be  entitled  to  priority  in 
respect  of  such  lien  over  tlie  claim  (,i  a  mortgagee— whose  mortgage 
was  prior  to  the  contract  undei-  which  the  lien  arose-for  the 
amount  by  whicli  the  selling  value  of  the  premises  had  been 
increased  by  the  work  and  materials  placed  thereon.  The  assignee 
of  the  mortgagee  demurred,  on  tlie  ground  that  he  was  an  owner  of 
the  land,  within  the  meaning  of  the  Act  R.  S.  O.  ch.  120,  sec.  2 
and  that  proceedings  had  not  been  taken  against  him  within  the 
time  specitied  by  the  Act. 

/Hd,  that  he  was  not  such  an  owner,  not  being  a  person  upon  whose 
request  or  upon  the  credit  of  whom,  Ac,  the  work  had  been  done. 

Denmrrer— under   the  circum.stances  stated   in  the 
judgment. 

Mr.  W.  Ciisaeh,  for  the  defendant  who  demurs. 
Mr.  Madeiman,  Q.  C,  contra. 

PROUDFOOT,  V.  C— The  bill  is  fiieci  by  the  assignees  o„,„b«r  i» 
of  a  mechanic's  lien.  The  claim  for  the  lien  wa.s  duly 
registered  on  the  17th  October,  1879,  and  a  suit  com'- 
menced  in  this  Court  on  24th  October,  1879,  in  proper 
time  to  enforce  it.  On  the  21st  April,  1880,  the  lien 
was  a.ssigned  to  the  plaintiffs.  And  on  the  8th  of  judgment 
March,  1881,  a  decree  was  made  declaring  the 
mechanic  entitled  to  the  lien. 

The  defendants  are  the  as.signee  in  insolvency  of  the 
person  who  contracted  with  the  mechanic  for  the  j)er- 
formance  of  the  work,  and  the  representatives  of  a 
prior  mortgagee,  who.se  mortgage,  dated  13th  Decem- 
ber, 1877,  was  prior  to  the  contract  for  the  performance 
of  the  work. 

The  bill  claims  priority  over  that  prior  mo?  tgjigee,  to    . 
the  amount  by   which  the  selling  value  of  the  lands 
has  been  increased  by  the  work  and  materials  of  the 
mechanic. 
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ionting   tlio  prior   rnortgageo 

M«;;r"i    .1     nr    ,      .    ,  ■    ^.y- '^"'l  <^<'"tend.s  that  under 

";r  ^^^^'^'^'"^'^  Lien  Act,  the  prior  niortgageo  was  an 

luttner.    „wner  of  the  land  within  the  meaning  of  th..  Act,  ;tnd 

that  proceedings  not  having  been  taken  against  him 

within  the  time  limited  by  the  Act,  the  lien  has  ceased 

to  exist. 

The  whole  question  then  is,  as  to  the  meanincr  of 
the  word  "owner,"  in  the  Mechanics'  Lien  Act,  R  S  0 
eh.  120.  In  the  2nd  section  (Par.  3,)  the 'term  i.s 
defined  a.s  extending  to  and  including  a  person  havincr 
"  any  e.state  or  interest,  leg;il  or  < .juitable,  in  the  lands 
upon  or  HI  respect  of  which  the  work  is  done  *  *  ♦ 
at  whose  request  and  upon  whose  credit,  or  on  whose 
behalf,  or  with  whose  privity  or  consent,  or  for  whose 
direct  benefit  any  such  work  is  done." 

The   7th  section  provides  for  giving  the  mechanic 
priority  over  a  prior  mortgagee  to  the  extent  that  the 
Judgment,  property  has  been  increased  in  value  by  his  work. 

A  prior  mortgagee,  no  doubt,  has  an  estate  legal  or 
equitable  in  the  premises,  bot  something  more  than 
that  is  required  to  make  him  an  owner  within  the 
definition  ;  it  must  be  a  person  having  such  estate,  «  at 
whose  request  and  upon  whose  credit,  &c.,  the  work 
was  done."  There  i.s  no  allegation  of  the  kind  in  this 
bill,  and  nothing  appears  therefore  to  bring  the  defen- 
dant within  the  definition.  If  he  desire  to  raise  that 
question,  he  must  an.swer. 

The  16th  section  expressly  provides  that  the  lien 
may  be  assigned,  '.nus  putting  an  end  to  a  question 
much  disputed  in  the  American  Courts ':  Phillips  on 
Mechanics'  Lien,s,  sees.  54,  55. 

The  American  statutes,  so  far  as  I  have  been  able  to 
refer  to  them,  contain  no  definition  of  the  term  owner 
but  the  Courts  have  construed  it  to  be  the  coiTelative  of 
contractor,  and  to  mean  the  person  who  employs  the 
contractor,  and  for  whom  the  work  is  done  under  the 
contract.     (Phillips,  lb.,  .sec.  40.)     Our  statnfp  seem- 
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to  have  framed  the  <lefiuitiou  in  aoconlarice  with  thi.s     1881. 
course  of  doclHioii. 

The  domiirrer  is  overruled  with  ousts. 

Defendants  to  have  a  fortnight  to  answer. 


BUKKITT   V.   BURRITT. 

Aptwalfrom  MaMtr'n  rfporf—Liahilify  o/rA-trimtoM— 
Foreitjn  Kpcnritun. 

A  testator  wlio,  by  liis  will,  oxpresse.l  tliu  tullest  conHilence  In  C.  (one 
of  his  trustees),  directed  them  to  be  guided  entirely  l>y  the  judg- 
ment of  C.  as  to  the  sale,  disposal,  and  re-investment  of  his 
American  securities,  and  declared  that  his  truetees  should  not  be 
responsible  for  any  loss  occasioned  thereby.  C.  having  rnadc 
unauthorised  investments  of  these  moneys  which  proved  worthless, 
ihe  Master  charged  his  co-trustee  B.  with  tlic  amount  thereof. 

//eUl,  that  even  if  at  the  suit  of  creditors  H.  might  have  Iwen 
chargeable,  yet  as  against  legatees  he  was  exonerated. 

This  was  an  appeal  by  the  defendant,  Bwrritt,  fivii  st«temont. 
the  report  of  the  Master,  on  the  ground  that  he  had 
charged  the  defendant  with  a  sum  of  $51,000.  which 
liad  been  lost  to  the  estate  under  the  circumstances 
stated  in  the  judgment.  The  testator  in  his  will 
expressed  unbounded  confidence  in  the  defendant  Case, 
his  brother-in-law,  whom  he  had  named  as  one  of  the 
trustees  to  carry  out  his  will,  and  had  thereby  directed 
the  other  trustees  to  be  guided  by  his  viewsas  to  the 
disposition  of  certain  American  securities  held  by  the 
testator  at  the  time  of  his  death. 

Mr.  Boyd,  Q.  C,  for  the  appeal,  referred  to  Doyle 
V.  Blake  (a);  Ghicrchill  v.  Hobsoi'  (b) ;  Leiuln  on 
Trusts,  223,  230,  240. 

Mr.  J.  Hoskin,  Q.  C.  contra,  referred  to  Leivis  v. 
Nobbs  (c). 


fll 


(a)  Scb.  &  Lef.  at  p.  239. 


{h)  I  P.  W.  241. 


(c)  L.  R.  0  Ch.  Div.  59i. 


!. 
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PROur.KooT,  V.C.-The  (k.f.n.lant  ItnnUt  a,.,.oal« 
from  tlM,  report  of  tl...  Mastor,  hoeaus,.  the  Master  l,a« 
ehargo.1    hi.n    with    the   sum    of    i!i<.51, ()()(),    which    he 
joinerl  with  fnse,  another  executor,  in  procuri,,.  from 
-W.H.aebto,sto  th.  ..tate;  persons  owu.g  ipon  Ammican 
securities  mentioned  in  the   will.  The    clause   in  the 
will  IS  to  be  found  in  27  Grant   145.  by  which  the 
testator,  expressing  the  fullest  conbMence  in  his  brother- 
in-law    and  trustee   (?«««,  directed  his  trustees  to  be 
guided  entirely  by  his  judgment  as  to  th.-  sale,  disposal 
and  remvestment  of  his  American  securities  and  do-' 
elared  that  his  trustees  should  not  be  responsible  for 
any  loss  to  be  occasioned  thereby. 

At  the  hearing  (27  Gr.  143.)  the  principal  (piestlon 
was.  whether  Case  had  committed  a  breach  of  trust  in 
making  unauthoriied  investments,  so  as  to  justify  the 
appointment  of  a  receiver;  and  I  thought  he  had 
But  that  does  not  at  All  touch  the  present  question 
Judp».n,.  whether  Biirritt  is  to  be  held  responsible  for  leaving' 
the  money  in  his  hands.  " 

The  Master  finds  there  are  no  creditors;  the  onlv 
persons  who  can.  and  who  do,  complain  are  legatees 
and  they  are  bound  by  the  terms  of  the  will.  The  will' 
contains  a  very  explicit  direction  to  allow  the  Ameri- 
can securities  to  be  controlled  by  Case  alone,  and  that 
the  trustees  should  not  be  responsible  for  them.  And 
I  think  BuTvitt  was  justified  by  the  will  in  rloing 
what  he  did  here,  enabling  Case  to  receive  the  money 
for  the  purpose  of  reinvesting. 

Doyle  v.  Blake  (a)  contains  an  expression  of  Lord 
Redesdale's  opinion,  that,  under  similar  circumstances 
the  trustees  would  not  be  liable.  The  testator  ap- 
pointed the  defendants  Blake  md  A  they,  along  with 
his  brother-in-law,  Iloran,  his  executors;  and  he 
directed  his  executors  to  turn  all  his  property  into 
cash,  and  deposit  the  same  with  his  brother-in-law 
Hoo-an,  whom  he  appointed  trustee  for  the  purposes' 


(a)  2  Sch.  &  Lef.  239. 
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therein  declared,  who  wm  to  place  them  out  at  interest 
on  sufficient  security.  Lord  Jiedcadale  sayM  :  "  Legatfes 
are  bound  by  the  teniis  of  the  will,  creditoix  are  not 
80 ;  and  therefore  in  many  cases  executors  would  be 
discharged  as  against  legatees  though  not  as  against 
creditors.  For  exanii)le,  in  t\w  present  case,  if  these 
gentlemen  had  collected  the  effects,  and  had  paid  the 
amount  to  IJoran,  still  if  a  creditor  had  remained  juogmont 
unpaid,  he  might  have  charged  them  upon  the  insol- 
vency of  Horan  :  wher  .„.  ■  ^  the  case  of  a  legatee  the 
executors  might  ju;^t  ly  theii<,v?lve8  by  the  direction  in 
the  will." 

The  appeal  is  allov.  f,i\      Vh-  sosts  of  all  parties  will 
be  paid  out  of  the  estaf 
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RODY   V.    RODY. 

Dower— Election-  IVidow-Lecue  of  lands. 

A  testator,  amongst  other  things,  made  certain  bequests  in  favour  of 
his  widow,  and  directed  that  his  farm,  the  only  real  estate  he 
possessed,  should  be  leased  to  two  of  his  three  brothers  named  as 
executors  until  such  time  as  his  nephew  and  son  attained  twenty- 

Held  that,  under  these  circumstances,  the  widow  was  bound  to  elect 
between  her  dower  and  the  beneHts  given  by  the  will. 

This  was  a  suit  for  the  construction  of  the  will  of 
the  late  Frederick  Body  and  administration  of  his 
estate ;  and  came  on  by  way  of  motion  for  decree. 


Mr.  J.  a  Eamilton,  for  the  plaintiff. 

Mr.  Langton  and  Mr.  Plumb,  for  the  infant  defen- 
dants. 

Mr.  S.  Cassels,  for  the  executors. 

Parker  v.  Sowerby  (a) ;  Gibson  v.  Gibson  (b)  • 
PatHck  V.  Shaver  (c);  Laidlaw  v.  Jcuikes  (d);  McLellan 
V.  McLellan  (e) ;  Fairweaiher  v.  Archibald  (/) ;  Ball 
V.  Bill  (cf)  ;  Arnold  v.  Kempstead  (h) ;  Davidson  v 
Boomer  {:i);  Young  v.  Derenzy  (j);  Jarman  on 
Wills  (ed.  1861),  p.  433  were  referred  to. 

March  n.  Proudfoot,  J.-The  .nly  question  undisposed  of  in 
this  case  was,  whether  the  widow  was  bound  to  elect 
between  her  dower  and  the  benefits  given  to  her  bv 
the  will.  ^ 


(a)  4  T).  M.  &  G.  321. 

(c)  21  Gr.  123. 

(e)  Ante.  p.  1. 

(.V)  1  r>r.  &  War.  94. 

{»■)  luGr.  1,  218- 


(h)  1  Drew.  42. 

(fO  25  Gr.  293  ;  27  Gr. 

(/■)  15  Gr.  265. 

(h)  2  Ed.  236. 

(/)  26  Gr.  509. 
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Without  referring  to  all  the  provisions  of  the  will, 
there  is  one  that  in  my  opinion  decides  this  question." 
The  testator  appointed  three  of  his  brothers  executors 
of  his  will,  and  directed  that  his  farm,  the  only  real 
estate  he  died  possessed  of,  should  be  leased  to  two  of 
these  executors,  until  his  nephew  Jacob  Rody  attained 
21  years,  and  until  his  son  Joseph  attained  21  years,  at 
the  rent  of  $50  per  annum.     This  is  either  a  power  to  judgment, 
lease  given  to  the  executors,  where  it  is  cle.""  that  the 
widow  must  elect,  or  it  is  a  direct  bequest  of  a  lease- 
hold interest  to  his  brothers.     In  the  latter  case,  I  .see 
no  reason  why  the  legatee  should  not  take  as  extensive 
an  interest  as  he  would  by   taking   a  lease   under  a 
power. 

My  opinion  is,  that  the  widow  must  elect ;  and  she, 
by  her  counsel,  having  consented  to  elect,  if  I  was  of 
that  opinion,  declare  accordingly.  Usual  administra- 
tion decree.     Reference  to  Walkerton. 


%% 
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Hawkins  v.  Mahaffy. 

Riparian  proprietor— Jfeservat ion  in  Crown  patmt—Easemeni— 
Scientific  evidence. 

The  patent  from  the  Crown  of  a  lot  of  land  situate  on  the  bank  of  a 
nver,  reserved  free  access  to  the  bank  for  all  persons,  vessels,  4c 
There  was  a  quantity  of  stone  on  the  lot,  which  the  plaintiff 
desired  to  quarry,  but  was  prevented  by  the  penning  back  of  the 
water  of  the  river  by  the  defendant,  the  owner  of  a  mill  thereon 
below  the  plaintiflf  's  land. 

HeU,  that  the  reservation  by  the  Crown  in  the  grant  was  merely  an 
easement  to  the  public,  notwithstanding  which  the  plaintiflf  wa«  a 
riparian  proprietor,  and  as  such  entitled  to  complain  of  the  injury 
caused  by  the  penning  back  of  the  water. 

The  parties  desired  the  assistance  of  scientific  evidence  as  to  the 
height  of  the  defendant's  dam  and  the  eflFect  of  raising  it  The 
Court  (Pboudfoot,  J.)  appointed  an  engineer  to  inspect  and'report 
thereon,  re8er^'il.tr  the  costs  until  his  report  should  be  obtained. 

Examination  of  witnesses  and  hearing  at  the  Sittings 
at  Goderich,  in  the  Autumn  of  1881.  The  facts  of  the 
case  and  the  points  relied  on  are  .stated  in  the  iuda- 
raent.  "^     ® 

Mr.  M.  C.  Cameron,  for  the  plaintiff. 
Mr.  Ga^i'ow,  for  the  defendant. 

M.rch  21.  Proudfoot,  J.-The  plaintiff  purchased  lot  two.  on 
the  south  side  of  Melbourne  street,  in  the  village  of 
Port  Albert,  some  months  before  April,  1878.  In  the 
original  grant  from  the  Crown  made  to  one  William 
Spragge,  on  the  26th  April,  1843,  there  was  a  reserva- 

J»dg.,.en».  tion  of  free  access  to  the  bank  of  the  Nine  Mile  River, 
for  all  vessels,  boats  and  persons.  Lot  two  is  situate 
on  the  ban^  of  the  river.  There  is  a  large  quantity  of 
stone  for  quarrying  purposes  on  it,  which  the  plaintiff 
desires  to  utilize. 

Down  the  stream  from  the  plaintiff's  land  the  defen- 
dant purchased  on  the  27th  October,  1876,  certain  mills, 
and  part  of  the  mill  reserve,  the  description  of  which' 
carries   it  to  within  about  thirty  feet  of  the  lower 
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boundary  of  plaintiff's  lancl     For  many   vears  there     ^-S^i- 
had  been  a  dam  to  supply  the  mills  with  water,  which  ^^"^ 
it  IS  alleged  penned  back  the  water  only  within  the    ,,7^7 
boundary  of  the  land   now  owned  by  the  defendant.      ""  ' 
About  two  years  since  the   defendant  increased  the 
lieight  of  the  dam,  as  he  admits,  by  about  a  foot,  but 
as  the  plaintiff  charges  by  about  two  and  one-half  feet 
and  which  the  defendant  says  does  not  back  the  water 
on  the  plaintiff's  land,  and  the  plaintiff  says  it  has  the 
effect  of  penning  back  the  water  on  him,  so  as  to  over- 
flow a  considerable  portion  of  his  land,  and  prevents 
him  from  (luarrying  his  stone,  or  using  his  land,  as  he 
otherwise  would.     The  plaintiff  insists  on  his  right  to 
Muarry  in  the  bed  of  the  stream  to  its  middle  line. 

The  defendant,  among  other  objections  to  the  plain- 
tiff 's  right  to  recover,  denies  that  he  is  a  rioarian 
proprietor,  contending  that  the  ivsei-vation  in  the  deed 
of  a  right  of  access  to  the  bank  gi  ves  a  right  of  way  and 
that  this  intervening  between  the  plaintiff  and  the  aud,o.eut, 
stream  i^revents  him  from  claiming  to  the  middle  of 
the  stream,  or  indeed  to  the  water's  edge. 

This  is  not  a  valid  objection  ;  all  that  is  reserved  is 
an  ea-sement,  and  while  securing  to  the  public  the 
right  of  approach,  there  is  nothing  to  shew  that  the 
l»roperty  did  not  pa.ss. 

In  Gockburn  v.  Eager  (a),ihe  road  that  intervened  wa.^ 
expressly  reserved,  as  well  as  access  to  the  shore.     The 
land  of  the  defendant  only  ran  to  the  road  allowance 
and  did  not  reach  the  water. 

In  Kirchhofer  Stanbury  (6),  the  reservation  was  of 
the  waters  of  the  River  Trent,  together  with  free 
access,  &c.,  and  the  Chancellor  says  that  it  would 
probably  operate  as  a  reservation  of  the  bed  of  the  river. 
Neither  these  cases,  nor  anything  said  in  RobeHmn 
V.  Watson  (c),  nor  in  the  other  cases  referred  to 
appears  to  me  to  prevent  the  plaintiff  being  considered 


(a)  24  Or.  409. 


(c)  -27  C.  F',  594. 


(6)  25  iir.  443. 
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a  riparian  proprieter,  and  carrying  his  land   to  the 
centre  of  the  stream. 

As  to  the  other  question,  whether  the  defendant  has 
by  increasing  the  lieight  of  the  dam  penned  the  water 
back  on  the  plaintiff,  a  great  deal  of  evidence,  some  of 
it  as  usual  in  such  cases  very  contradictory,  was  given. 
At  the  '^earing  I  was  strongly  impressed  with  the  con- 
viction that  the  evidence  did  establish  that  the  effect 
of  the  present  dam  is  to  raise  the  water  at  the  lower 
boundary  of  the  plaintiff's  land  more   than  two  feet, 
and  that  it  was  a  considerable  distance  up  stream,  in 
front  of  the  plaintiff's  land,  before  the  rise  was  lost  in 
the  fall  of  the  river.     I  have  since  referred  to  my  notes 
of  the  evidence,  and  it  has  i-ather  tended  to  confirm  my 
first  impression.     If  any  uncertainty  still  hangs  about 
i^,  the  defendant  has  himself  in  a  great  measure  to 
blame,  as  he  refused  to  lower  the  water  to  permit  the 
plaintiff's  engineers  to  observe  the  precise  effect  of  the 
new  dam.     He  now  professes  his  readinCss  to  do  this. 
Judgment,  if  I  am  nofc  satisfied  on  the  evidence  that  the  present 
dam  does  not  rai-se  the  water  higher  than  Crawford, 
the  pi'evious  owner,  was  justified  ia  raising  it,  or  does 
not  raise  it  to  a  point  beyond  the   limit  of  the  mill 
reserve,  and  to  have  the  levels  taken  by  a  disinterested 
engineer  appointed  by  the  Court. 

As  the  evidence  is  contradictory,  and  as  the  question 
is  one  of  vital  importance  to  the  defendant,  I  think 
it  would  be  proper  to  accede  to  this  offer.  The  engineer 
to  observe  the  effect  of  the  present  dam,  then  the  effect 
when  the  water  is  lowered  by  the  foot  the  defendant 
admits  to  have  raised  the  dam ;  and  then  the  effect 
when  lowered  to  the  height  of  the  former  dam,  as 
sworn  to  by  the  plain  tifi"s  witaesse.«,  viz  :  the  botto?n 
of  the  mortice  iri  the  post  on  the  south-ea  '  corner  C)f 
the  saw  mill,  that  recewed  the  cross  piece  on  tho  top 
of  the  old  dam,  and  if  Mr.  Univin  will  accept  the  duty 
I  nominate  him  to  take  the  levels. 

As  tliis  might  have  been  avoided  by  the  defendant 
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permitting  the  dam  to  be  lowered  for  the  inspection  of 
the  plaintiff's  engineers,  he  must  pay  the  costs  of  it. 

The  parties  will  probably  agree  as  to  the  time  for  the 
engineer  to  take  the  levels,  which  should  be  done  in 
the  presence  of  both  parties;  if  they  cannot,  I  will 
appoint  a  time  for  the  purpose. 

The  case  can  be  mentioned  again  when  the  engineer 
•hall  have  reported. 
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Stewart  v.  Gesx^k, 

Will,  conatructiop  of— Mortmain—Mechanic's  lien. 

A  will  contained  this  clause  :-"  I  will  and  desire  that  the  residue  of 
my  real  and  personal  estate,  l>eing  the  sum  of  $2,800,  more  or  less 
shall  be  paid  to  the  four  Churches  of  England,  in  the  townships  of 
Or  ord  and  Howard,  in  four  equal  parts  to  each  such  churches  as 
follows:     To    Trinity    Church,    Howard;    St.    John's    Church 

Morpeth;  St. Church,  Highgate,  and  the  proposed  new  church 

at  ClearviUe,  and  to  be  applied  by  my  executors  in  the  payment  of 
any  debt  or  debts  upon  each  of  such  churches  respectively  ;  and  in 
case  of  no  debt,  or  there  being  a  balance  or  residue  after  the  pay 
ment  of  such  debt  or  debts  on  each  of  such  churches,  respectively 
then  the  residue,  (if  any)  is  to  be  pai.l  by  my  executors  to  the 
churchwardens  of  such  church,  to  be  held  by  them  intrust  •  and 
said  money  is  to  be  invested  by  such  churchwardens,   and  the 
interest  arising  therefrom  is  to  be  paid  to  the  Incumbent  of  said 
church  as  a  portion  of  his  salary  or  stipend." 
Upon  a  special  case  stated  for  the  opinion  of  the  Court,  it  was  shewn 
that  there  was  a  large  debt  existing  on  the  Morpeth  Church  for 
money  borrowed  on  mortgage  wherewith   to  pay  oflf  the  building 
debt.     The  church  at  ClearviUe  was  not  built  at  the  time  of  the 
testator's    death,    but  some  debts  were    existing  in   respect   of 
materials  and  work  on  the  foundation. 
Held,  (1 )  that  the  mortgage  debt  on  the  Morpeth  Church  co  ih]  not  be 
considered  as  a  building  debt ;  but  if  it  could  l.e  so  considered  the 
bequest  to  pay  the  same  would  be  void,  under  the  statutes   of 
Mortmain.     (2)  That  as  to  the  ClearviUe  Church,  which  was  in 
course  of  erection,  tne  building  debts  would  form  a  lien  on  the 
lands  from  the  beginning  of  the  work  under  the  Meoliauics'  Lien 
Act,  and  the  beijuest  to  pay  oflF  those  debts  would  therefore  h^  void 
unless  the  work  was  being  performed  in  such  a  manner  as  excluded 
42 — VOL.  XXIX  GK. 
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the  creation  of  a  lien  on  the  luud.  (3)  That  the  beque«t  for  the 
benefit  of  the  Incnnaient  would  have  been  void  if  the  i  ivasfcn;.  .i,t 
had  been  directed  to  ,,o  made  upon  realty  ;  but  as  the  t»s;:)tuiii.ht 
be  carried  ov,;-  by  invi  sting  on  personalty  the  bequest  was  valid  if 
so  invested.  (4)  That  che  amount  to  wi.ich  tho  fncumb. ,..,  woull 
be  entitJod  was  the  residue  after  deducting  the  void  bequ.sis  for 
debts. 

This  was  a  special  cmft  submicted  for  the  opinion  of 
the  Court  upon  certain  questions  arising  ^n  tho  will  of 
John  Stewart,  deceased,  wliich  are  cltarl.y  stated  in  the 
judgment. 

i;r   W  (hsseU,  for  the  plaintiffs. 

Mr.  J  Foskm,  Q.C.,for  the  defendants,  the  Chm-ehes. 

Mr.  (;.  R.  Atkinson,  for  the  Trustees. 

Carbyn  v.  French  (a) ;  Fay  v.  Foy  (b) ;  Pntchard 
V.  Arbomn  (c) ;  Smith  v.  Oliver  (d) ;  Giblett  v.  Hoh- 
son  (e),  were  referred  to. 

October  10.  Proudfoot,  J.— The  opinion  of  the  Court  is  asked 
upon  several  questions  arising  out  of  the  will  of  John 
Stetuart. 

The  testator  died  10th  April,  1880,  having  made  his 
will  on  the  1st  day  of  the  .same  month,  b}'  which  he 
devised  to  his  executors  all  his  real  and  personal  estate 
of  which  he  might  die  possessed,  with  power  to  sell, 
&c. ;  to  hold  upon  trust  for  payment  of  a  number  of 

Judgment,  legacies,  which  are  not  now  in  question,  and  then  pro- 
ceeded as  follows  : 

"  I  will  and  devise  that  the  residue  of  my  real  and 
personal  estate,  being  about  the  sura  of  $2,800,  more  or 
less,  shall  be  paid  to  the  four  churches  of  England,  in 
the  townships  of  Orford  and  Howard,  in  fou;  equal 
parts  to  each  of  such  churches  as  follows:  To  ity 

Church,   Howard;  St.  John's  Church,   Morp<  !■ ;   St. 


(a)  4  '■■■•^  418. 
Ir)  .1  ;.,i«s458. 


{«)  3  M.  &  K.  517. 
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-  Church,  Highgate,  and  the  proposed    new    1881. 

church  at  Clearville,  and  to  be  applied  by  my  execu- 
tors in  the  payment  of  any  debt  or  debts  upon  each  of 
such  churches  respectively,  and  in  case  of  no  debt  or 
there  being  a  balance  or  residue  after  the  payment  of 
such  debt  or  debts  on  each  of  such  churches  respect- 
ively, then  the  residue  (if  any),  is  to  be  paid  by  my 
executors  to  the  churchwardens  of  such  church,  to  be 
held  by  them  in  trust ;  and  said  money  is  to  be  invested 
by  such  churchwardens,  and  the  interest  arising  there- 
from 18  to  be  paid  to  the  incumbent  of  said  church,  as 
a  portion  of  his  salary  or  stipend." 

There  is  a  large  debt  on  St.  John's  Church,  for  money 
borrowed  to  pay  off  debts  contracted  and  due  for  the 
erection  a.id  building  of  the  church,  and  it  is  secured 
by  mortgage  on  the  Church,  but  it  does  not  appear 
whether  the  mortgage  was  made  before  or  after  the 
death  of  the  testator. 

The  Church  in  Clearville  was  not  built  at  the  time 
of  the  death  of  the  testator,  though  debts  had  been  Ju.««.„t. 
contracted  for  materials  for  the  same,  and  on  work  for 
the  foundation  of  it. 

It  was  contended  that  the  debt  upon  St.  John's 
having  been  paid  off  by  the  money  raised  on  the 
mortgage,  the  mortgage  debt  could  not  be  considered  a 
debt  incurred  in  building. 

It  was  also  contended  that  the  bequest  to  the  Clear- 
ville Church  was  void,  the  building  not  having  been 
constructed  at  the  time  of  the  testator's  death ;  and  that 
all  the  bequests  to  the  churches  were  void  under  the 
Statutes  of  Mortmain. 

If  these  are  bequests  in  Mortmain,  no  doubt  the  be- 
quests of  the  proceeds  of  realty,  or  money  savoring  of 
the  realty,  or  of  money  to  be  invested  in  land  are 
void.  ' 

As  to  the  bequests  to  pay  off  the  debts  on  the 
churches.  It  has  been  held  that  the  bequest  of  a  sum 
of  money  for  the  erection  of  buildings  on  land  which 
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1881.  is  already  devotetl  to  charitable  purposes,  or  in  the 
repair  and  improvement  of  buildings  appropriated  to 
charity,  is  valid.  (Jar man  on  Wills,  216).  Yet, 
singularly  enough,  it  seems  to  have  been  also  held  that 
a  legacy  to  be  applied  in  the  liquidation  of  a  subsisting 
incumbrance  on  real  estate,  already  .subject  to  charita" 
ble  uses,  does  not  come  within  the  principle,  and  is 
void.  (lb.)  But  where  the  debts  are  not  a  lien  on  the 
house,  a  bequest  to  the  debtor  to  enable  him  to  pay 
them  is  valid.     (lb.  n  (r.) 

I  am  unable  to  distinguish,  in  principle,  a  bequest  to 
erect  a  house  on  lands  already  in  Mortmain,  and  a 
bequest  to  pay  off'  debts  incurred  in  making  such 
erection  ;  the  effect  of  both  is  the  same,  to  bring"  addi- 
tional land  into  Mortmain.  The  erection  of  a  church 
costing,  say,  £10,000,  upon  land  already  in  Mortmain, 
is  practically  placing  land  of  the  additional  value  of 
£10,000  in  Mortmain.  The  payment  of  a  mortgage 
already  existing  on  the  church  to  the'sarae  amo°int. 
Judgment,  ^ould  not  have  any  greater  effect.  But  it  has  been 
decided  that  a  distinction  exists,  and  I  am  bound  to 
act  upon  it :  Corbyn  v.  French  (a),  Tndor's  Leading 
Cases,  519. 

It  was  said  that  the  validity  of  the  bequest  to  P,t. 

John's  Church   depended    upon  the  question  whether 

the  mortgage  was  given  before  or  after  the  testator's 

death.     Of  course,  if  it  was  before,  it  would  be  clearly 

bad.     The  same  must  be  the  decision,  if  after.     For 

the  debt  then  in  existence  on  the  church  had  been  paid 

off";  and  I  do  not  think  a  mortgage  given  afterwards 

to  secure  money  borrowed  to  pay  off"  the  debts,  can  be 

considered  a  debt  incurred  in   building.     Or  if  it  can 

be  so  considered,  then  when  the  money  comes  to  be 

applied  it  is  a  charge  upon  the  property,  and  directly 

within   the  cases    prohibiting    the   discharge  of  such 

debts.     I  have  not  found  any  case  deciding  that  the 

validity  of  a  bequest  for  the  payment  of  such  debts 


(o)  4Ve8.  418. 
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depends  upon  the  fact  of  there  being  no  lien  for  the.n     1881. 
at  the  testators  death.     An.l   it  would  seem   that  the   — s- 
policy  of  the  Mortmain  Act  would  be  equally  infrin-od    ''T'' 
if  the  lien  existed  at  the  time  of  the  application  of  Uie    "™""' 
money,  as  ,f  it  ekisted  at  the  testator's  death.     It  is 
m  both  cases  bringing/  land  into  Mortmain.    Again,  the 
buil.ling  <Iebts  having  been  paid  the  object  of  the  tes- 
tator is^adva.iced.     It  does  not  appear  that  he  intended 
It  tor  the  general  benefit  of  the  churches,  but  for  the 
special  purpose  he  has  indicated.     If  the  mortgage  is 
to  be  considere.1  the  ecjuivalent  of  the  debt.^  then  the 
Necunty  on  the  land  must  go  with  them,  and  be  treated 
as  existing  at  the  time  of  the  devise.     Independently 
of  the  mortgage,  however,  it  might  be  that  the  debts 
constituted  a  lien  under  the  Mechanics'  Lien  Act,  R.  S.    • 
O.,  ch.  120  ;  on  this  the  case  is  silent. 

The  same  remarks  apply  to  the  proposed  church  at 
Uearyille.  It  is  a  bequest  to  pay  off  debts  on  a  church 
then  m  course  of  erection.  It  is  not  a  bequest  to  erect 
a  church,  but  to  pay  debts  incurred  in  the  course  of  aua«.eo.. 
uection;  and  it  is  clear  that  under  the  Statute  cited 
above,  in  the  absence  of  agreement,  these  debts  are  a 
lien  from  the  beginning  of  the  work,  and  must  have 
been  a  hen  so  far  as  the  work  had  then  advanced,  at 
the  testators  death,  and  the  lien  would  arise  on  the 
new  work  as  it  was  performed. 

Both  these  bequests  a)  ^id  in  my  opinion,  as  ten- 
ding to  appropriate  to  the  charity  an  increased  interest 
in  land,  except  that  if  the  work  on  the  Clearville 
Church  has  been  or  is  being  performed  so  as  to  form  no 
lien,  it  will  be  valid. 

u-^u^  case  says  nothing  as  to  any  debts  existing  on 
Highgate  Church.  ° 

The  testator  directs  that  in  case  of  there  beinc  no 
debts  on  these  churches,  or  there  being  a  balanc^e  or 
residue  U>  ,r  payment  of  the  debts,  then  the  residue  is 
to  be  p  lid  by  his  executors  to  the  churchwardens  and 
invested  by  them,  and  the  interest  paid  to  the  incumbent 
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charit}'  (..;,  and  .0  fiir  as  tlie  fund  consists  of  realty  or 
the  prnc.^e<is  of  realty,  it  is  void ;  if  of  personalty,  it 
is  goo.I,  unless  affected  by  the  direction  to  invest,  or 
by  its  taking  effect  after  the  bequest  of  an  indefinite 
use  under  the  Mortmain  Act.  Tbf  "-•U  does  not  specify 
the  nature  of  the  investm  iiu 

If  it  had  required  or  recommended  an  investment 
in  real  securities,  it  would  have  been  void.  But  it 
seems  that  in  all  cases  where  the  trust  may  be  carried 
mit  without  contravening  the  statute,  the  bequest  is 
valid  Ih). 

Here,  the  trustees  have  tlie  power  to  invest  in  such 

a  way  as  not  to  violate  the  statute,  and  the  bequest  is 

therefore  good.     If  they   should   invest  in   improper 

securities,    the  legal  application   could  be  compell.^d. 

In  one  case.  Carter  v.  Gree.i,  (c),  Sir  W.  Page   Wood 

coupled  the  declaration  of  the  validity  of  the  bequest 

with  a  further  declaration  that  the  appiication  of  the 

Juugment.  fund   lu  purchasing  land   would   be   illegal.     But  in 

Baldwin    v.   Baldioin   (d),   the  Ma.ster  of  the  Rolls 

refused  to  make  any  such  declaration.     As,  however, 

if  no  declaration  is  madj-i,  it  might  be  necessary  to  file 

an  information  by  the  Attorney-Ger  n-al,  I  think  it 

would  be  better  to   adopt  tl      mode  used  in  Garter  v. 

Green,  so  th  r  if  n^jessary  applications  may  be  made 

in  the  present  suit. 

It  may  be  8"i.l  however,  that  the  beouest  to  the 
incumbents  is  void  as  only  to  Luke  effect  alter  the  em- 
ployment of  an  indefinite  sum  for  an  object  withia  the 
Mortmain  Act.  But  that  is  b  use  the  Court  cann  )t 
ascertain  what  the  amou.  -)f  th  void  bequest  is.  See 
the  cases  cited  in  notes  +  '01  n  v.  French— j  ador's 
Loading  Cases,  559.  Hci  he  .i,  )ts  can  be  ascertained, 
and  to  that  extent  the  bet^uest  is  void  ;  Attorm  kn- 
eral  v.  Lord   Weymouth  (f) ;  Hopkinson  v.  Ellis  (g). 


(a)  4  Ves.  418. 
ic)  3  K.  &  J.  591. 
(r)  Amb.  20. 


(6)  1  Jam.  193. 
(d)  22  Beav.  419. 
(g)  lOBeav.  169. 
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The  bequt'Ht  to  the  incumbents  is,  in  ca.se  there  be  no  18^!. 
debts,  or  there  being  a  residue  after  payment  of  d^bts ; 
It  is  not  therefore  a  legacy  substituted  for  the  illegal 
one,  which  might  be  valid  :  A  f  to  me  i/- General  v.  Tyu- 
(kdl  (a).  But  it  is  to  take  effect  after  payment  of  the 
•sums  for  debts. 

The  amount  bwiueathcl  to  the  incumbents  is,  there- 
fore, the  residue  of  personalty  after  deducting  the  void 
bequest  for  debts. 

There  will  be  a  declaration  that  the  betjuesta  for  pay- 
ment of  the  debts  of  St  T  .l.n'sand  Clearvilie  Churches, 
HO  far  as  they  form  a  lion  on  the  property,  are  void;  and 
also  any  debt  on  the  llighgate  Church  forming  a  lien 
on  the  Church  or  its  site.  That  au  the  bequests  s*,  far 
as  they  consist  of  the  proceeds  of  realty,  or  of  money 
savouring  of  realty,  ai'e  void.  That  the  bequest  to  the 
churchwardens  for  the  beneHt  of  the  incumbents  is 
valid,  to  the  extent  of  the  pure  personalty  after 
deducting  the  amount  of  the  void  bequest  for  debts  on 
the  churches,  and  that  the  application  of  that  be(inest 
or  any  portion  of  it  in  the  purchase  of  land  or  in 
ii  estments  on  real  securities,  will  1)e  illegal. 
'Sts  of  all  parties  out  of  estate. 


'udgmtnt. 


(a)  2  Edcu,  207,  214 ;  Tudor's  I..  C.  560. 
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Dalby  V.  Bkll. 

Consent  dferH—Miotake  qf  partita— CotU. 

A  .lecreo  had  been  made  on  consent,  referring  to  the  Maiter  the  quegti..ii 
whether  or  not  the  defendant  had  iiciformed  ('ortain  work  for  the 
the  Court  (Utnke,  V.  C.)  considering  tliat  this  was  a  question  that 
jiiaintiff  at  a  specified  rate,  who  reported  that  he  had  not.  On  apj)eal, 
•hould  have  been  disposed  of  by  the  Court,  set  aside  the  report  and 
directed  a  trial  to  Imj  had  upon  that  issue,  reserving  the  costs  of  the 
proceedings  l>cfore  the  Master  and  of  the  appeal. 

HM,  on  further  .lirections,  that  these  costs  h.iving  been  incurred  in  a 
proceeding  consented  to  under  a  common  mistake  of  parties  as  to  the 
proper  tribunal  to  decide  the  qviestion,  each  party  should  bear  his  own 
coats. 


The  plaintiff'  filed  his  Bill  to  enforce  a  Mechanic's  Lien 
registeied,  for  the  purjiose  of  recovering  the  balance  due' 
for  the  erection  of  an  hotel  on  the  defendant's  jjroperty. 
The  defendant  pleaded  that  the  hotel  luid  been  erected 
su..m.nt.  under  contract  for  a  fixed  price  which  was  less  than  the 
amount  claimed  by  the  plaintiff,  even  after  givin?  credit 
for  money  paid  on  account. 

The  cause  came  on  for  hearing  and  examination  of 
witne,s.ses  at  Simcoe,  and  by  consent  of  counsel  for  both 
parties  the  Court  referred  all  the  matters  in  dispute  to  the 
Master  at  Simcoe.  The  Master  found  that  there  was  no 
fixed  contract  price,  and  awarded  to  the  plaintiff  .the  full 
balance  claimed  by  him. 

Upon  appeal  from  the  Master's  report  Vice-Chancellor 
Blake  held  that  the  matter  in  dispute  was  not  a  proper 
subject  of  reference  to  the  Master,  and  set  aside  the  decree 
and  report;  and  directed  a  new  hearing,  reserving  the 
costs  of  the  former  hearing  and  the  proceedings  taken  in 
the  Master's  office.  At  the  new  hearing  the  Court  found 
that  there  was  a  fixed  contract  price,  and  referred  the 
cause  to  the  Master  to  take  the  accounts  reserving  further 
directions  and  all  costs.  The  cause  now  came  on  for 
hearing. on  further  directions  and  as  to  th.  question  of  costs, 
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Mr.  i\fo98,  Q.  C,  for  the  pliuiitifr. 
Mr.  W,  CutiHels,  for  the  (Ifft'iidant. 


PuoUDFOOT,  J.— At  th.'  h.>aiin;r  beforo  W,dr,  V.  0.,  the 
chief,  in  fact  the  only,  (lueHtion  was,  whether  tlie  work  was 
done  umlor  a  contract  for  a  specific  sum,  or  upon  a  contract  ant  Dec. 
to  receive  a  qiiantam  meruit.  And  on  tliis  point  tlie 
defeniiant  was  successful.  I  have  referred  to  the  Vice- 
Chancellor's  note  of  the  case,  but  am  unable  to  ascertain 
from  it  the  reason  for  reserving  the  costs  of  thr  hearing. 
Primd  facie  the  defendant  should  have  them  ;  and,  in  the 
absence  of  any  countervailing  reason,  the  primd  facie 
right  should  govern. 

The  costs  of    the  appeal   by  the    defendant    from    the 
Master's  report,  heard  by   Blake,  V.  C,  seem  to  be  on  a 
different  footing.     The  original  decree  was  made  by  con- 
sent, and  referred   it  to  the  Master  to  ascertain  whether 
the   work  was  done  under  a  contract  for  a  specified  price 
or  not.     The  Master  reported  that  it  was  not  .so  done.     The 
defendant  appealed,  and  when  the  appeal  came  on  to  be  Judgment. 
arj;ued,   the  Vice-Chancellor  thought   that   this   question 
should  have  been  decided  by  the  Court,  and  not  referred 
to  the  Master ;  and  he  set  aside  the  report  and  directed  a 
trial  to  be  had  before  a  Judge  of  the  fburt,  and  reserved 
the  costs  of  the  proceedings  before  the  Master  and  of  the 
appeal. 

These  costs,  therefore,  were  incuired  in  a  proceeding 
consented  to  by  both  parties,  under  a  common  mistake  as 
to  the  proper  tribunal  to  dispose  of  it.  Under  such 
circumstances,  I  do  not  think  either  party  ought  to  pay  the 
expense  of  it. 
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Nelles  V.  White. 

Tax  mk-AssesimenU  validity  of -Dexcription-Certijicate   of  sal,; 
efect  of— Possession  J  rawlulenUy  obtained. 

The  north  part  of  a  lot,  called  lot  1  in  one  survey  and  lot  4  in  au- 

other  oflOO  acres  more  or  leas,  was  aasessed  variously  as  "  number 

,  N.  half,  •  &c      "Number  1,  ^.  part,"  &c.     N.  half  lot  number 

1,    &c    and  "broken  lots   1  and  4."    The  collector's  roll  shewed 

smular  discrepancies. 

Held,  that,  though  these  irregularities  indicated  want  of  care  and 
accuracy  in  the  ofiicers  of  the  Municipality,  they  did  not  invalidate 
the  assessment,  as  the  land  was  suHiciently  pointed  out.  McKay 
V.  Crysler,  3  S.  C.  R.  436,  distinguished.  ' 

Held,  also,  that  the  words  "be  the  same  more  or  less,"  following  the 
description  of  the  c|uantity  of  land,  improperly  inserted  in  the 
sheriff  s  deed,  might  be  rejected  as  surplusage. 
A  sherift-s  certificate  of  sale  for  taxes  is  made  for  the  purpose  of 
giving  the  purchaser  certain  rights,  in  order  to  the  protection  of 
the  property,  until  it  is  redeemed  or  becomes  his  absolutely,  and 
forms  no  part  of  his  title.  The  description  in  it  being  defecti^. 
does  not  invalidate  the  sherifi's  deed,  nor  .Sl'mW..  would  its  ah- 
sence. 

The  plaintiflf  was  assignee  in  insolvency  of  //.,  who  bought  from  tho 
purchaser  at  the  sheriff's  sale.  H.  leased  to  T.  and  put  him  in' 
possession,  and  ha.l  some  small  buildings  put  on  the  land  Subse- 
quently, the  defendant  O.  made  untrue  representations  to  T  whicli 
induced  him  to  quit  possession,  whereupon  0.  went  in  and  occu 
pied,  claiming  under  defendant  IF.,  who,  he  allege.l,  had  an 
mterest  in  the  land.  ]V.  by  his  answer  adopted  O.'s  possession 
and  claimed  under  conveyance  from  the  Crown,  but  failed  to  prove 
his  title.  *^ 

Held,  following  Doe  Jolumu  v.  Baytup,  3  A.  &  E.  188, 'that  the 
possession  so  fraudulently  obtained  by  O.  did  not  entitle  him  to 
put  the  plaintiff  upon  proof  of  his  title. 

V«aire,  whether  since  36  Vic.  ch.  36,  and  preceding  statutes,  when 
some  taxes  are  in  arrear,  but  a  sale  has  been  made  for  more  the 
defuci  is  cured.  ' 

This  wnxii  a  suit  instituted  by  Henry  E.  Nelles 
assignee  in  insolvency  ol"  the  estate  and  effects  of  John 
Hargreaves,  against  Solomon  White  and  James  O'Neil 
tho  bin  in  which  set  forth  that  the  said  insolvent  had,' 
in  1867,  become  owner  in  fee  of  the  north  100  acres  of 
lot  one,  in  the  tenth  concession  of  Colchester,  and  of 
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the  south  thirty  acres  of  the  same  lot  in  1876,  anrl  so 
continued  until  September,  1879,  when  he  conveye<l  the 
same  to  his  wife  Catherine  E.  Hargreaves,  which  con- 
veyance was  subsequently  and  on  the  12th  of  October, 
1880,  set  aside,  and  the  whole  of  the  lot  declared 
vested  in  the  plaintiff  as  such  assignee,  and  the  same 
continued  so  vested  in  the  plaintiff. 

The  bill  further  stated  that  Hargreaves  had  con- 
tinued in  possession  thereof  until  October,  1880,  when 
the  land  became  unoccupied,  and  thereupon  the  defen- 
dant White,  without  colour  of  right,  put  the  defendant 
O'Neil  into  possession,  who  continued  to  reside  and 
hold  possession  thereof  as  tenant  or  agent  of  White, 
and  they  the  defendants  refused  to  deliver  up  possession 
to  the  plaintiff:  that  W7«Ve  clahned  to  have  some  inter- 
est in  part  of  the  land,  which   the  plaintiff  disj)uted, 
and  if  he  (White)  ever  had  any  claim  thereto  it  had 
been  barred  by  the  Statute  of  Limitations. 
^  The  bill  charged  that  the  defendants  being  in  posses- 
sion had  cut  down  and  removed  div^ers  valuable  timber  statement. 
and  other  trees  growing  on  the  said  lands ;  and  prayed 
an  injunction  to  restrain  further  acts  of  trespass,  an 
account,  and  further  relief. 

The  defendants  severally  answered,  setting  up  that 
Hargreaves  acquired  title  under  a  sale  for  taxes  which 
they  alleged  to  have  been  illegal,  and  the  title  acquired 
thereunder  invalid. 

Thereupon  the  plaintiff  amended  his  bill  by  introdu- 
cing the  following  clauses  ; 

5  o.  "  The  defendants  oonten.l  tliat  the  title  of  the  said  Hargreaves 
was  founded  upon  a  sale  of  the  said  lands  for  taxes,  and  the  said 
defandants  contend  that  the  said  sale  is  and  was  invalid  for  the 
reasons  allegec?  in  the  said  answer.  Your  complainant  shews,  and 
the  fact  18,  that  all  proper  pr,jceedings  were  had  and  steps  taken  and 
things  done  required  by  the  statutes  in  that  behalf,  and  that  the  said 
sale  (which  took  place  in  1860)  was  and  is  valid. 

5  6.  "Your  complainant  also  alleges,  and  the  fact  is,  that  since 
the  said  sale  the  purchaser  at  the  said  sale,  and  his  assignees  and 
the  said  Har.jreaves,  were  and  have  been  in  continuous  .mcupatinp  -.f 
the  said  lauds,  and  have  paid  the  taxes  continuously  to  tlie  present 
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time,  and  your  oompJr.inant  pleads  the  various  statutes  relating  to 
sales  of  lands  for  taxes  .nd  curing  defects  in  such  sales  as  a  bar  to 
the  defences  raised  by  the  said  answer. 

5  c  "Your  complainant  pleads  the  various  Statutes  of  Limitations 
as  a  bar  to  any  defence. 

5  d.  The  title  to  the  said  land  is  a  registered  one,  and  your  com- 
pla.nant  and  those  through  Mhom  he  claims  had  no  knowledge  or 
notice  of  any  title  of  the  defendants,  and  your  complainant  pleads  the 
Registry  laws.  ^ 

5  ..  "  Since  the  said  sale  the  said  purchaser  at  said  sale  and  his  said 
assignees  and  the  said //«r^r.«,;..,,  the  said  purchaser,  and  his  said 
assignees  have  paid  the  taxes  and  made  large  and  valuable  lasting 
improvements.  Your  complainant  submits  that  in  tlie  event  of  vour 
complainant's  title  being  defective  (which  your  con.plainant  does  not 
admit,)  your  complamant  is  entitled  to  a  lien  on  the  said  lands  for 
the  said  taxes  so  paid  and  interest  at  ten  per  cent.,  and  for  said 
improvements. 

o/.  "The  defendant  White  claims  by  a  devise  to  one  Buchesneau 
and  by  a  conveyance  from  the  sheriff,  and  by  a  sale  of  said  lands  for 
taxes  to  one  Lahadie,  but  the  plaintiff  alleges  that  the  said  devise 
and  sheriff  s  sale  and  tax  eale  were  and  are  invalid  and  void,  and 
that  the  defendant  irA-7e  never  gave  any  value  or  consideration  for 
the  said  land,  and  had  actual  notice  at  and  before  the  said  sheriff's 
Statement,  sale  of  the  plaintiff's  title,  and  had  then  full  knowledge  of  all  the 
rights  of  the  plaintiff  in  respect  of  the  said  lands," 

And  also  amended  the  prayer  by  adding  thai  in  tiie 
event  of  the  plaintiff's  title  proving  defective,  the 
plaintiff  might  be  declared  entitled  to  a  lien  on  the 
said  landy  and  premise.s  for  the  value  of  improvements 
made,  and  the  taxes  paid  thereon,  with  interest. 

The  cause  having  been  put  at  issue,  was  brought  on 
for  the  examination  of  witnesses  and  hearing  It  the 
Sittings  at  Sandwich  in  the  spring  of  1881. 

The  other  facts  appear  in  the  judgment. 

Mr.  Boijd,  Q.  C,  and  Mr.  Kew,  fur  the  plaintiff. 

Mr.  Gibbons  for  the  defendants. 

The  points  mainly  relied  on  by  the -defendants  were 
(1)  that  the  lands  had  not  been  properly  assessed  and 
were  not  sufficiently  described  either  in  the  assessments, 
the  warrant  of  the  treasurer  directing  the  sale,  the 
advertisment  of  sale,  the  cei-tificate  of  sale,  or  the  deed 
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made  in  pursuance  of  such  sale  ;  and  that  the  taxes  m     1881 
arrear  at  the  time  of  such  sale  were  not  so  in  arrear  ^ -— 
for  such  a  length  of  time  as  rendered  the  lands  liable     ''''"'" 
to  be  sold  therefor.  ^'^'^'' 

They  also  insisted  that  they  had  shewn  a  good  title 
lu  themselves  ;  and  even  if  that  were  not  strictly  proved 
they,  at  all  events,  were  in  peaceable  possession,  and 
being  HO  they  were  not  called  upon  to  shew  more  than  a 
possessory  right  until  the  plaintiff  had  established  some 
title,  which  they  contended  he  had  failed  to  do 

The  plaintiff  referred  to  McKay  y.  Crysler  (a),  Bank 
of  Toronto  v.  Fanning  (6).  and  insisted  that  the  title 
obtained  in  1881  under  the  tax  .sale  was  sufficient  to 
protect  him  against  any  claim  of  the  defendants  who 
if  they  ever  had  any  title  to  the  lands  in  question,  were 
now  barred  by  the  Statute  of  Limitations  from  setting 
it  up.  ° 

Spragge   C.-A  principal  question  in  this  case  is   May  21 
whether  a  sheriff 's  sale  for  taxes  of  the  100  acres  of  land 
in  question,  made  on  the  loth  day  of  March,  18G0  can 
now  be  impeached  as  invalid. 

The  plaintiff  claims  under  the  tax  sale.  The  defend- 
ant having,  as  the  plaintiff  alleges,  wrongfully  obtained 
possession  in  June,  1880. 

The  defendant  in  his  answer  states  the  proper  des- 
cription of  the  property  in  question  to  be  "  100  acres  ,„<„^ent 
more  or  less,  being  composed  of  the  North  part  of  lot 
number  1  in  the  10th  concession  (according  to  the  sur- 
vey of  Mahlon  Burivell,  deputy  provincial  land  sur- 
veyor) otherwise  number  4  in  the  10th  concession 
(according  to  a  diagram  returned  by  Thomas  Smith 
deputy  provincial  land  surveyor,)  of  said  town.ship  of 
Coldiester,    and  this  description  appears  to  be  correct 

The  crown  patent  for  the  above  parcel  issued  3rd 
April,  183C.     The  lot  contains  in  all  130  acres  or  there- 


far 


(«)  3  S.  C.  It.  474. 
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1881.  about,  the  30  acres  lying  south  of  the  100  acres,  and  the 
patent  for  the  30  acres  did  not  issue  till  14th  June, 
1876.     The  30  acres  are  not  ir  question. 

It  is  objected  that  the  100  hcres  were  not  regularly 
assessed.     It  is  assessed  in  the  first  book  in  the  treasu- 
rer's office  as   Number  one,   N.   half,  tenth   conces- 
sion,   100   acres;  in    the   second    book   in   the   same 
way  except  that  "N.   part"  is  put   in  place  of  N. 
half     In  the  third  book  it  appears  thus  in  ink  "  N. 
half  lot  number  one,  tenth  concession,  100  acres,  paten- 
ted,"   and    over    the    words    "  N.    half    the '  words 
"N.  part"    are    put  in    pencil,    and    over   the   word 
"  patented"  the  words  "  patented  1S37"  are  put  in  pen- 
cil.    In  the  fourth  book   the  entry  is  tenth  concession 
broken  lots  1  and  4, 100  acres.     The  entries  in  the  trea- 
surer's books  from  1853  to  1857  both  inclusive  are  the 
same,  and  for  1858  the'  entry  is  tenth  concession  broken 
lot   1,   100  acres,  the  same  as  in  fourth   book,  with 
the  p?n  run  through  the  word  and  figure   "  and  4." 
Judgment,  j,^  the  Collector's  roll  the  entries  vary,  thus:  1,  4,  1  and 
4,  1  and  part  4,  part  1  and  4,  1  4,  1  and  4  100  acres, 
in  one  place  150  acres. 

These  are  irregularities  and  indicate  want  of  care 
and  accuracy  in  the  officers  of  the  municipality,  but  in 
my  opinion  they  do  not  make  the  assessment  invalid. 
Two  surveyors  speak  of  this  lot  being  known  as  lot  1 
and  4,  being  lot  1  by  one  surveyor  and  4  by  another, 
ond  one  of  them  says  he  would  call  it  a  broken  lot. 

What  was  intended  to  be  assessed  and  what  was 
really  assessed  was  the  patented  north  100  acres  of  a 
lot  known  as  lot  1  and  4.  The  chief  inaccuracies  are  in 
the  collector's  rolls  and  cannot  vitiate  the  assessments. 
The  entries  in  the  treasurer's  books  taken  from  the 
assessment  rolls  shew  only  trivial  inaccuracies,  and 
such  as  are  not  misleading. 

I  cannot  do  better  upon  this  point  than  refer  to  the 
judgment  of  Mr.  Justice  Ghoynne,  in  McKay  v.  Gryaler 
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(a),  and  tbe  Provincial  Statute.s  to  which  the  learned 
Judge  refer.s,  and  to  the  bank  of  Toronto  v.  Fanning 
(p),  in  appeal.  ^ 

The  Act  of  1866,  29  &  30  Vict.  c.  53  limits  the  time 

f'ZTlT^^^  "''"^'^  '^  *^^'"  ^'^  ^^"^  y^^"-''  a°<J  the  Act 
ol  1809, 32  Vict.  0.  36  reducing  the  time  of  limitation  to 

two  years  are  referred  to  in  most  of  those  cases  as  well 
as  m  McKay  v.  Crysler  (c).  In  none  of  the  cases  have 
inaccuracies  such  as  appear  in  this  case  been  held  to 
invalidate  a  sale  where  a  sheriff's  deed  has  been  made 
and  the  statutory  period  of  limitation  has  expired  In 
McKay  V  Crysler  the  imperfect  and  ambiguous  entries 
were  held  material  because  they  did  not  afford  satisfac- 
tory evidence  of  the  taxes  being  in  arrear  for  which 
the  land  was  sold 

I  agree  that  the  land  must  be  assessed,  and  with  suf- 
ficient   definiteness  to   shew   what   land    is   asse.ssed 
and  I  think  that  i,.   the  case   before  me  this  has  been' 
<lone. 

The  evidence  shews  that  at  the  sheriff's  sale  it  was  ,iu.™,„t 
explained  what  land  it  was  that  was  put  up  to  sale        " 
and  It  appears  to  have  been  explained  correctl  v      Then 
we  have  the  deed  from  the  sheriff  of  the  18th  March 
1861,  m  which  the  land  is  described  as  composed  of  the' 
North  part  of  lot  number  one  in  the  tenth  concession 
*     containing  100  acres    be  the  same  more  or  less' 
Ihese  words  "  be  the  .same  more  or  less"  should  not  be 
m  the  deed  but  thoy  may  be  rejected  as  surplu.sage ;  see 
Crysler  v.  McKay  (d).     There  could  be  no  want  of  dis- 
tinctness as  to  what  was  actually  sold,  for  the  whole 
North  100  acres  was  put  up  and,  no  one  offering  to  pay 
the  taxes  for  a  'ass  quantity,  the  whole  was  knocked 
down  to  the  I  urchasc. .  this  case  differing  in  that  respect 
from  the  ca^e.  cited  upon  that  point  by  the  defend- 
ants' counsel. 


{a\2S.  G.  R.  430. 

(c)  3S,  C.  E  nt474.  H.'^^q. 


(b)  18  Gr.  391. 
(«')  3  A.  K.  436. 
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But  it  is  objected  that  the  .sheriff's  certificate  i.s 
indefinite.  He  certifies  "  I  have  levied  on  broken  part 
of  lot  number  one  and  four  in  the  tenth  concession  of 
the  township  of  Colchester,  the  sum  of  twenty  eight 
dollars  and  four  cents,  the  amount  of  as.sessments  due 
thereon  together  with  my  fees,  by  a  sale  of  the  same 
to  John  Godbold,  he  being  the  lowest  bidder  at  the 
public  sale  thereof :  that  is  to  say,  commencing  at  the 
front  angle  at  the  limit  between  said  lot  number  and 
lot  number  thence  along  said  limit.  A  more  full 
description  to  be  given  after  examining  recording 
office  &c.,  containing  one  hundred  acres." 

I  confess  that  this  description  is  unintelligible  to  me. 
The  diagram  of  the  lot  which  is  before  me  does  not 
shew  the  north  100  acres  of  the  lot  to  be  a  broken  part 
of  the  lot ;  that  term  is  more  applicable  to  the  south 
thirty  acres.  Then  the  intended  description  by  metes 
and  bounds  has  two  blanks,  leaving  only  the  place  of 
commencement,  which  is  stated  to  be  "  at  the  front  angle 
Judgment,  at  the  limit  between  said  lot  number  and  lot  number 
thence  along  said  limit."  The  words  "said  lot"  can 
only  refer  to  the  lot  mentioned  called  one  and  four, 
but  the  front  angle  of  that  lot  is  part  of  the  thirty 
acres  not  of  the  100,  and  is  not  between  that  and  any 
other  lot,  but  between  that  lot  and  a  road.  The  only 
angle  that  would  answer  the  description,  and  be  a  part 
of  the  100  acres,  would  be  the  north  east  angle,  which 
would  be  at  the  limit  between  lot  1  4  and  the 
adjoining  lot  on  the  east  in  the  same  concession.  In 
no  part  of  the  description  is  the  north  100  acres  or  the 
north  part  of  the  lot  mentioned.  So  far  as  any  land  is 
described  it  is  the  .south  100  acres,  not  the  north. 

If  therefore  the  certificate  fprmed  part  of  the  purcha- 
ser's title,  his  title  would  be  defective ;  but  I  do  not  find 
any  ca.se  in  which  it  hiis  been  adjudged  that  it  does. 
It  is  made  the  duty  of  the  sheriff  to  give  a  certificate, 
but  the  purpose  of  the  certificate  being  given  and  its 
office  and  legal  effect  are  to  give  the  purchaser  certain 
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rights  in  order  to  the  protection  of  the  property  in  the 
meantime,  until  it  is  redeemed  or  becomes  his  absohitely, 
and  I  inchne  to  think  that  the  absence  of  a  certificate 
does  not  invalidate  the  deed.  The  time  for  redemption 
and  the  time  at  which  the  purchaser  becomes  entitled 
to  his  deed  are  both  computed  from  the  day  of  sale ; 
and  no  effect  is  given  to  the  certificate  except  that 
which  I  have  stated. 

But  there  is  another  difficulty  in  the  way  of  sustain- 
ing this  sale,  and  to  my  mind  a  more  serious  one.    Evi- 
dence was  given  by  Charles  F.  Lahadle  of  payment  of 
taxes  by  himself  as  then  owner  of  the  land  for  1854 
and  5,  and  doubtfully  for   18.53.     It  was  suggested  by 
Mr.  Boyd,  for  the  plaintiff,  that  if  in  arrear  for  1853 
such  arrear  would  warrant  the  sale,  although  they  may 
have  been  paid  regularly  afterwards  up  to  the  sale;  and 
to  this  I  agreed.     But  upon  looking  at  the  entries  in 
the  treasurer's  books  I  find  that  the  sale  was  for  taxes 
in  arrear  not  only  for  1853,  but  for  1854,  5,  G,  7,  and  8. 
The  entries  in  the  treasurer's  books  shew  no  payments 
of  taxes  for  any  of  those  years,  and  are  evidence  primd 
facie  of  no  taxes  having  been  paid  for  those  years;  but 
it  must  be  open  to  the  owner  of  land  to  prove  that  the 
taxes  have  been  actually  paid,  and  this  was  done  in 
Hamilton  v.  Eggleton  (e)— in  that  case  by  more  satis- 
factory evidence  viz.,  by  production  of  the  treasurer's 
receipts  for  taxes.  In  that  case  it  was  proved  that  there 
was  no  arrear  of  taxes  whatever ;  and  it  was  held  that 
the  defect  was  not  cured  by  36  Vict.  ch.  36. 0.  It  has  not 
been  decided,  I  believe,  since  that  statute  or  the  two 
statutes  on  the  subject  preceding  it,  that  when  there 
have  been  some  taxes  in  arrear,  but  the  sale  has  been 
for  more  taxes  than  are  in  arrear,  the  defect  is  cured. 
But  in  several  of  the  cases  decided  since  these  statutes 
the  import  of  the  language  of  the  Judges  has  been  that 
they  apply  only  to  matter  of  procedure.     Individually 
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1881.  I  should  incline  to  think  that  where  taxes  are  shewn  to 
have  been  in  arrear  for  a  sufficient  time  to  warrant 
a  wale,  a  wale  would  not  be  invalidated  by  reason  only 
()i  its  being  for  a  larger  arrear  of  taxes  than  was  really 
due. 

But  however  that  may  be,  there  is  a  point  upon 
which  the  plaintiff  is  in  my  judgment  entitled  to  suc- 
ceed. 

The  plaintiff  is  assignee  in  insolvency  oi  arm  Ha r- 
greaves  who  derived  title  from  the  purchaser  at  sheriff's 
sale,  and  who  paid  his  purchase  money,  S1,()00,  Avithout 
■notice  as  he  swears,  and   as  I   Itelieve,  of  any  defect  or 
any  iufii'mity  of  title  in  relation  to  the  sale  for  taxes. 
In  1872  he  put  one  Thompson  in  possession,  and  had  a 
shanty  and  stable  put  up,  and  afterwards  in  1878  gave 
him  a  lease  for  four  years  from   1st  April,  1878,  and 
had  about  eight  acres  cleared  and  fenced.     In  June, 
1880,  H a rgreavefi  having  become  insolvent,  the  defend- 
Jiuit'TOont.  ^"^  O'JS^eil  went  to  the  place  and  represented  to  Thomp- 
son that  Hargreaves  having  become  insolvent,  Thomp- 
son's chattels  ui)on  the  ])lace  would  or  might  be  seized, 
and  Thompson  becoming  alarmed  removed  his  chattels 
and  himself  and  left  the  place,  and  O'Ne'd  moved  into 
the  place.      He  did   so,  claiming  that  the  defendant 
White  had  an  interest  in  the  place,  and  that   he  was 
there  for  him. 

White  by  his  answer  claims  title  to  the  100  acres 
by  a  chain  of  title  from  the  patentee  of  the  Crown,  which 
however  he  fails  to  prove.  As  to  the  possession 
obtaiiied  by  O'Neil  he  says  that  "the  persons  then  and 
first  in  possession  gave  up  about  a  year  ago  ])osses- 
sion  of  the  same  to  my  co-defendant  O'Neil,  Avho  has 
since  remained  in  possession  for  me."  He  therefore 
adopts  the  possession  obtained  by  O'Neil  under  the 
circumstances  that  I  have  stated,  and  if  possession  so 
obtained  could  not  be  retained  by  O'Neil  so  neither 
can  it  be  retained  by  White. 

Looking  at  all  the  circumstances  I  think  it  a  proper 
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'Concliisinn  tVo.M  tl..  -,  vi.lei.co  that  O'.V^'// made  the  ropre- 
soMtatioii  tliat  ho  di,]  to  Thompson  in  order  to  fri^di ten 
hnu  from  tlie  phice;  and  his  representation  produced  tliat 
fftect.  The  representation  was  untrue,  and  tliere  was  a 
le-fd  if  not  a  moral  fraud  in  makiiii,^  it,  and  the 
possession  so  obtained  was  a  possession  fraudulently 
obtained. 

The   case  is  within   the  principle  of  Doc  Johnson 
V.  liaytnp  (,/),  where  possession  was  obtaine.l  fi'om  a 
caretaker  throu-li  a    trick  ;    and    it  was  held  by  the 
full  Court  Lord  I)e,iman  and  LiWedch',  Puffrsov,  and 
6We>V(/r/«,  JJ.,  that  possession  so  obtained  did  not  enti- 
tle the  party  obtaining  it  to  ])ut  the  j.arty  from  whom 
It  was  obtained  upon  proof  of  title.     It  is  put  .shortly 
thus,  by  Mr.  Justice  Littledale.  "  Possession  having  been 
frau.lulently  obtaine<l,  if  the    title  is  to  be  dis'jHited 
the  lessor  of  the  plaintiff  may  insist  upon  being  first 
put  into  the  situation  in  Avhich  she  was  before  the  pos- 
session was  taken." 
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The  plaintiff  claims  this  by  his  bill,  while  he  relies 
also  upon  his  tax  sale  title,  and  he  is  by  hi:,  bill  in 
the  position  of  a  plaintiff"  in  ejectment. 

The  defendants  (yN,il,  as  it  appears,  by  the  authority 
of  White,  have  cut  a  considerable  number  of  trees  upon 
the  place  and  have  damaged  it  to  the  extent,  as  Thomp- 
son  estimates  it,  of  S.'JOO.  The  plaintiff  is  entitled  to  an 
injunction  to  rcsti'ain  further  cutting  and  removal 
and  to  an  account  in  i-espcct  to  what  has  been  already 
done,  and  the  decree  must  be  with  costs. 

I  may  add  that  if  the  case  had  tui-ned  unon  the  pay- 
ment by  LalMuUe  of  the  taxes  for  18-,4  and  5,  T  should 
if  it  were  desired  by  the  plaintiff,  have  given  a  further 
inquiry  upon  that  point,  probably  by  an  issue  to  try 
that  particular  fact,  as  the  evidence  of  Lahadie  was  not 
-quite  satisfactory  in  consequence  of  his  defective  memo- 
ry, and  the  treasui-er's  receipts  not  being  produced. 


Judgment. 


(rf)  3  A.  &  E.  188. 
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Wright  v.  The  Incorporated  Synod  of  the 
Diocese  of  Huron, 

Church  Society — Coinmutittion  Fnuil — Amendment  of  Cantm— 
Rule  (if  proce.dnre, 

Qum-e,  whether  a  written  license  to  a  parson  is  necessary  in  tiic 
Diocese  of  Huron  ;  but  if  necessary  tho  defeiulants,  having  placed 
the  name  of  the  pin  utifT  on  the  list  of  clergymen  entitled  to  a  share 
in  the  Couunutatioii  Fund,  couhl  not  afterwards  object  to  th'^  want 
of  such  license  in  a  suit  instituted  by  him  to  enforce  payment  of 
hia  share  of  such  fund. 

The  right  to  pass  by-laws  necessarily  importK  a  right  to  repeal  the 
same,  but  this  cannot  be  done  to  the  prejudice  of  a  party  who  has 
obtained  rights  under  such  by-laws,  without  his  assent.  Thereff  -^ 
the  Church  Society  of  the  Diocesi;  of  Huron,  having  received  tu 
tain  moneys,  invested  the  same,  and  then  appointed  a  committee 
to  consider  the  future  application  of  tho  sur^jhui  of  such  fund,  and 
on  the  report  of  the  committee  passed  a  by-law  providing  that 
every  clergyman  of  not  less  than  eight  years'  active  service  in  the 
diocese,  who  was  not  under  ecclesiastical  censure,  not  on  the  Oom- 
mutatioi;.  1  iiiid,  and  not  in  receipt  of  any  salary,  should  be  entitled 


to  $200 


Under  such  by-law  the  plaintiff  was  placed  on  the 


list  of  '.■I.^i'iyaien  entitled  to  such  allowance  of  $200  trom  the  sur- 
pluj  i;::-r.  1  of  such  fund,  and  tor  some  time  received  it,  and  the 
defenuaii! . ,  under  an  Act  of  the  Legislature,  succeeded  the  Church 
Society. 

Held,  that  the  plaintiff  had  a  vested  interest  in  such  surplus  interest 
of  which  ho  could  not  be  deprived,  so  long  as  he  came  within  the 
provisions  of  the  by-law  under  which  he  had  been  placed  on  such 
list ;  and  a  subseipient  by-law  repealing  all  former  by-laws,  and 
declaring  that  all  former  grants  made  in  pursuance  of  prior  bylaws 
should  cease,  could  not  affect  such  vested  rights  of  tho  plaintiff. 

Semble,  that  the  amendment  set  out  at  page  3G2,  l)eing  to  strike  out 
a  certain  Canon  and  substitute  another  for  it,  though  moved  as  an 
amendment  to  a  proposed  amendment  of  such  Canon,  was  rather  a 
substantive  motion  and  should  have  been  brought  before  the  Synod 
through  the  standing  committee. 

This  was  a  suit  against  The  Incorporated  Synod  of 
Hxiron,  instituted  by  the  Reverend  Joel  Tomhleson 
Wright,  who  sued  as  well  on  his  own  Ix.half  as  on 
behalf  of  all  other  the  clergyniou  of  the  Diocese  of 
Huron  who  were  not  on  the  Coinmutation  Fund  of 
that  Diocese  or   on  the  Superannuation  List  thereof ^ 
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the  bill  in  which  set  forth  (1)  that  the  defendants  1881. 
■were  a  corporution  incorporato.l  nnder  the  38th 
Victoria,  ch,  74,  0.  (2)  That  by  that  Af-t  Tlio  Church 
Society  of  th<'  Diocese  ui'  Huron,  incorporated  by  22 
Victoria  cli.  65,  was  united  to  and  incorporated  with 
The  Synod  of  that  Diocese,  a  corporation  incorporated 
un.i.T  the  Act  l(»  &  20  Victoria  ch.  141,  under  the  name 
of  "  The  Incorporated  nod  of  the  Hi'  ■•  of  Huron." 
(3)  That  by  the  said  Act,  38  Victoria  .,  all  tli"  pro- 

perty^ of  every   kind   then  held  by         vested  in  the 
said  Church  Soci.-ty  was  vestqd  in  the  said  Incorporated 
Synod,  which  name  should  stand  in  place  of  the  said 
Church  Soci-ty  in  all  dee.ls,  &c.,  relating,'  to  the  pro- 
perty and  atiair'.  of  that  Society  ;   and  (4)  The  said 
Synod  was  declared  suhj,  ot  to  all  the  liabilities  of  the 
said  Society,  a»:d  to  hold  all  property  upon  the  same 
trusts,  (o)    The  s.tid  Synod  was  thereby  also  declared 
to  have  all  the  ^.owers,  S:c.,  conferred  by  the  Act  of 
19  &  20  Vict.,  entitk'd  "  An  Act  to  enable  members  of 
the  United  Chuich  of  En^dand  and  Ireland  to  meet  in  sutement 
Synod,"  as  wd!  as  those  conferred  upon  the  Church 
Sjciety  1  v  the  several  Acts  of  the  Legislature;  and  that 
the  Synod  of  Huron  should  have  power  to  make  such 
canons,   ru'es,   re;^ndations,  and  by-laws,  as  might  be 
considered  necessary.    (G)  That  by  the  Act  7  Victoria 
ch,    68,   certain    persons    were  incorporated  as  ■'  The 
Church    Society    of  the  Diocese    of   Toronto"    with, 
amongst  others,  power  to  purchase  and  take  wi  hout 
license  in    Mortmain,  for  the  purposes   mentioned  in 
the  Act,  all  messuages,  lands,  &c.,  goods,  moneys,  &c., 
purchased,  derived  or  bequeathed,  in  any  manner  to 
or  in  favour  of  the  said  Church  Society  ;  with  power 
to  hold  meetings  and  pass  by-laws,  rules  and  regula- 
tions, (7)  with  power  to  make  and  ordain  any  con- 
stitution, by-laws,  rules,  and  regulations,  touching  and 
concerning   the   well  ordering  and  governing  of  the 
affairs  and  business  thereof ;  and  the  same  from  time 
to    time    to    abrogate    or    alter.     (8)    That   l.v  the 
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1881.    Act,  22  Victoria  ch.  05, incorporating  the  Church  Society 
'"tr^T^  of  the  Diocese  of  Huron,  that  Society  was  invested  with 

\\  riglit 

sviiod  f  ^^^^  corporate  rights  anil  powers  as  by  any  Act  of 

iiurcj.  the  Legislature  were  conferred  upon  any  Church  Society 
incorporated  in  any  Diocese  of  tlie  Churcli  of  Enghind 
in  Canada.  (D)  That  by  that  Act  the  said  Society  were 
empowered  to  receive  and  take  from  any  of  the  Church 
Societies  any  of  the  property  Ikld  by  thcni,  and  to 
discharge  the  trusts  thereof  (10)  That  tlie  said  Church 
Society  of  Huron,  upon  its  separation  from  the  Diocese 
of  Toronto,  became  possessed  of  certain  real  and  per- 
sonal projjorty  and  were  invested  with  the  distribution 
and  management  of  certain  trus'.  funds,  which,  with 
other  funds  and  endo^vments,  had  been  agreed  to  be 
transferred  to  the  said  Churcli  Society  of  Huron 
by  that  of  Toronto  under  an  ngreenieiit  which  vas 
confirmed  and  legalizetl  by  the  Act  24>  Victoiia  ch.  125. 
(11)  That  by  the  Act  1«  Victoria  ch.  2,  entitled,  "An  Act 
to  make  better  provision  for  the  appropiiation  of  moneys 
arising  from  the  lands  heietofore  known  a.s  the  clergy 
reserves,  by  rendering  them  available  for  municipal 
purposes,"  it  was  provided  that  the  annual  stipend.s 
or  allowances  which  had  previously  been  paid  should 
be  the  first  charge  on  the  municipalities'  fund,  and  be 
paid  out  of  the  same  in  pieference  to  all  other  charges 
or  expenses.  (12)  That  by  the  4th  sectioii  of  that  Act 
the  Governor  in  Council  was  empowered  with  the 
consent  of  parties  interested  to  commute  such  annual 
stipends,  (fcc,  at  a  certain  named  rate.  (13)  That  the 
stipends  of  the  clergy  entitled  were  under  that  author- 
ity commuted  by  the  Governor  in  Council,  and  by  an 
arrangement  between  the  clergy  so  entitled  and  the 
said  Church  Society  of  Toronto,  it  was  agreed  that  the 
sums  received  as  and  lor  such  commutation  should  be 
paid  over  to  the  said  Church  Society,  who  should  hold 
the  same  upon  and  for  the  uses  and  on  the  trusts 
following,  that  is  to  say  :  (1)  to  pay  the  said  clergy  so 
commuting    respectively   their   stij)end   or  allowance 
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during:  lif,,,  and  (2j  after  tl.c  .loath   of  each   of  .such 
cleriry  tluit  the  snni  for  wliich  lie  had  commuted  sliould 
be'-ome  the  propei-ty  of  the  said  Church  Society  for 
the  support  aud  uiauiteiiauce  of  the  cleri^y  of  the  said 
church  within  the  Diocese,  or  such  other  Dioceses  as 
the  said  Diocese  should  thereafter  be  divided  into,  and 
in  such  manner  as  slioul.l  fn.m  time  to  time  he  declared 
by  any  by-law  or  by-laws  of  tlie  said  Church  Society 
to  be  from  time  to  time  pas.sed  for  that  pui-po.«e.    (14) 
That  liar  Majesty,  by  letters  patent,  dated  I'nd  October 
US57.  was  pl.;a.sed  to  divi.lo    the   JJiocese   of   Toronto 
into  the  Diocese  of  Torontt)  and  the  Diocese  of  Hiu-on 
(15)    That  the  Church  .Societies  of  Toro.ito  aii.l  Huron 
entered  into  an  agoeemeiit  to  leave  tlie  division  of  the 
propei-ty  and    trust  funds  hel.l   by  the  said   Church 
Society    to    the  arbitrament  and  award  of  the  then 
Bishops  of  Toronto  and   Hui-on,  and  in   the   event  of 
their  being  unable  to  concur  in  an  awaid,  then  to  the 
uwai  d  of  the  llo}u>nnih\tiSkJ,u,i('.sIJtich<iuunMaraai,i^ 
alone,  and  coucerning  the  division   or  a|)poi'tionmeut 
of  the  .said  property  between  the  said  Church  ;Soeieties 
and  the  manue/  in  wliich  and   the  times  when  such 
division  or  apportionment  should  be  carried  out.  (l(i) 
That  on  the  :>Oth  September,  1«57,  the  .said  arbitiat-as 
made  their  awar.l,  ordering  and  adjudging,  amongst 
other  matters,  that  the  .s;u.l  Church  Society  of  Toronto 
.should  assign,  cVrc,  to  the  Church  S.>ciety  of  Huron  i:; 
debentures— set  forth  hi  a  .schedule— at  their  par  value, 
the  sum  of  £(JU.U.52  o.s..  and  pay  in  cash  the  sum  of 
£498  los.  on  account  of  tlie  .share  in  .such  commutation 
fund  coming  to  the  .sai<l  Church   Society  of  Huron; 
and  that  upon  the  death  of  the  then  Bi.shop  ot  Toronto' 
the   Church    Society  of  Toronto  should   pay    to  the 
Church  Society  of  Huron  £2,GS6  13s.  4d.;  on  the  death 
of  the  then  Archdeacon  of  York  £1,333,  on  the  death 
of  the  Archdeacon  of  Kingston  £7oG,  and  also  on  the 
death  of  the  .said  three  clei-gymen  or  on  tlie  1st  day  of 
January.    1870,    whichever   .should    first  happen,   the 
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1881.    further  sum  of  £1,205  6s.  S.i,  all  of  which   payments 
""^^^  must  be  made  by  the  said  Church  Society  of  Toronto 

BjB^of  ^"^  «"y  •'securities  held  by  them  bearing  six  per  cent. 

H"on.  interest  at  their  par  value.  (17)  That  the  wJk.Io  of 
the  said  sum  of  £72,532  was  paid  over  to  the 
Church  Society  of  Huron  and  received  by  them,  sub- 
ject to  the  trusts  created  by  the  agreement  entered 
into  by  the  commuting  clergym<>n  and  the  Church 
Society  of  Toronto.  (18)  That  under  and  by  virtue  of 
the  powers  conferred  by  the  several  Acts  of  Parliament 
and  instruments  above  mentioned,  the  said  Church 
Society  of  the  Diocese  of  Huron  did  on  the  2nd  day 
of  March,  18(59,  duly  pass  a  l)y-law  providing  for  the 
distribution  of  the  surplus  of  the  interest  arising  from 
the  investment  of  the  said  commutation  fund,  after 
providing  for  the  commuting  clergy  then  entitled  to 
receive  theii-  stipend  fiom  the  said  funds,  in  the  words 
and  ti''ures  followincf : — 

Bti««ment.  "  '^'"^  '*^  '*  furtlier  enucto.l  by  iiiid  under  the  antlionty  of  the 
Act  ni'  liu'orponitidu  of  the  Cliuroh  Society  of  tlic  nioccse  (if  Huron 
(22  Victoria,  eliaiitcr  (w,)  A.D.  ISj'S,  and  l)y  and  with  t)ie  sanction  of 
the  said  Ki.sliopof  tlie  said  Diocese,  that  tlie  siirphis  of  theelerpy  '•-'^. 
imitation  fund  shall  be  niniortioned  as  follows  :— ].  That  in  a  i 

to  the  stipend  derived  from  the  I'arish  and  Clmrch  Society  .  ,j 
every  clergyman  not  under  ecc]csia.stical  censure  .)f  eig}it  years' 
.iiid  upwards  active  service  in  the  Diocese,  who  is  iiot-on  the  com- 
niutution  fund,  or  who  is  not  receiving  a  salary  from  any  other 
source  than  tile  Church  Society,  or  any  other  Society  which  eon- 
tril)utes  to  diurch  work  in  the  Diocese,  and  with  the  exceptions 
hereinafter  mentioned,  shall  receive  .S200  per  aimuiii,  beginning  with 
the  clergyman  of  longest  standing  so  far  as  the  surplus  permits.  2. 
That  if  after  paying  the  above  there  remains  the  surplus  of  .'55200  or 
more,  each  of  sucli  clergymen  of  ten  years  standing,  beginning  with 
the  one  of  senior  stan<liiig,  shall  receive  an  additional  ."#200  per  annum. 
3.  The  provision  made  in  section  1  of  this  bydaw  shall  not  extend  to 
imy  clergman  enjoying  an  endowment  of  8300  per  year,  nor  that  in 
section  1  extend  to  clergymen  enjoying  au  emhiwrnentof  .?oOOayear, 
provided  always  that  when  a  clergyman  is  once  placed  on  the  list  for 
either  of  the  above  .sums  no  further  names  shall  be  added  until  a 
surplu!'  remains  over  and  above  what  is  re(iiiired  to  meet  the  claims 
of  those  who  have  l)een  placed  on  the  list.  Provided  also,  that  when- 
ever a  clergyman  is  placed  on  the  commutation  list  for  .<!200  per 
annum  the  grant,  if  any,  which  his  mission  receives  from  the  Church 


i.::^^ 


CHANCERY   UKPORTS. 

Society  funds  Hhall  be  witlidrawii.  4.  Tliat  every  clergyman  who 
«.'iall  ).i.8t,i)erannuatecl, whether  from  age,  sickness,  orinental  infirm- 
ity, having  been  licensed  to  a  |)ari»h  or  mission  for  eight  years  in  the 
Diccese,  ihall  be  entitled  to?-.>00  pei  annum,  and  such  superannuated 
clorgymen  sliail  have  the  first  claim  according  to  their  respective 
yoar.^  of  duty  on  the  surplus  fund.  Further,  that  every  suporannuatetl 
clergyman  who  Hhall  hav(!  been  licensed  to  a  parish  <ir  mission  twelve 
years  in  tiiis  Diocese  shall  liave  a  first  claim  for  a  second  S200  when 
the  surplus  permits.  That  any  such  d.-rgynian  claiming  to  be  super- 
annuated must  forward,  or  his  friends  for  him,  to  the  Secretary  of 
the  Church  .Society  a  physicians  certificate,  sriid  phvaician  to  be 
named  by  the  N.ciety,  stating  tl-.e  cau.ses  which  ren.lcr  iiim  unfit  for 
duty,  such  certificate  to  l)e  annual  if  the  Bishop  or  Church  Society 
80  require.  .5.  That  in  this  report  curates  .shall  be  reganled  as 
possessing  the  same  rights  in  respect  thereof  as  though  they  were 
incu-.oents.  «.  'J'hat  all  doubtful  cases  and  cases  not  provided  for 
in  thi.s  report  .siial)  be  brought  before  the  standing  committee,  who 
shall  recommend  to  the  Society  such  action  as  they  may  deem  e.ach 
case  requires." 

(19.)  That  tlie  al)()ve  by-Iaw,s  or  caiiuii.s  remained  in 
force  for  souk-  years,  and  were  acted  ui)on  until  the 
pa.s.sin<r(jf  . -mother  l)y-la\v  or  canon  on  the  2.')tli  day 
of  Auyiist,  A.D.  1,S74,  entitled  "Canon  on  the  di.stri- 
biition  of  the  Surplus  Comnnitation  Fund,"  which 
puri)orted  to  amend  the  .same,  and  which  said  la,st 
mentioned  canon  is  Iti  tl^e  words  nnd  fioures  followino-, 
that  is  to  say  : — 

1.  That  in  ad<lition  to  tlie  stipend  derived  from   the  ].arish  and 
Church  Society  fun.ls  every  clergyman  not  under  ecclesiastical  cen- 
sureot  eight  years  au<l  upwards  active  servi.'c  in  this  Diocese,  who  is 
not  on  the  Cmmutatiou  Fund,  or  who  i.s  not  receiving  a  salary  S.vm 
any  other  source    than  the  Church  Society,   or  any  other  Society 
whicii  contributes  tn  churcli  work  in  the  Diocese,  ami  with  the  ex- 
ceptions   hereinafter    mentioned,    shall   receive    !J200    per  annum, 
Ijcginning  witli  the  clergyman  of  Imigt-t  standing,  so   fr.r  as   the' 
surplus  permits.     ±  That  if  after  paying  the  above  there  remains  a 
surplus  ot  .•3!-.>00  or  more,  each  of  sucji  clergymen  of  ten  years'  stand- 
ing,  beginning  with  the  one  of  senior  standing,   shall   receive  an 
additional  .^•-'OO  per  annum.     3.    The  piovisi.)ns  ma.le  above  shall 
not  extend  to  any  clergyman  so  long  as  and  while  he  is  enjoying  a 
clerical  income  of  over  .ii;l,200  per  annum,  provided  alwavs,  that  when 
a  clergyman  is  once  ulaced  on  the  list  for  either  of  the  "above  sums, 
no  further  names  shall  ))e  added  until  a  surplus  remains  over  a!id 
above  what  is  recpiired  to  meet  the  claims  of  those  who  h.avfi  Impn 
placed  on  the  list.     Provided  also,  that  whenever  a  clergyman  is 
45 — VOL.  XXIX.  OH. 
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1881.      pliiced  on  the  coimmitation  Uh'    for  a  second  «i20O  jier  annum  the 
>— «.-^   grant,  if  any,  wliichliis  mission  rucuivos  from  the  Church  Society 
wtmw      fun.U  shall  1.0  witiulra«,i.     4.     Ihat  every  clergyman  who  shall  he 
N.vno.1  of    superaiinnated,  having  heen  licensed  to  a  parish  or  mission  for  eight 
'"•""•      years  in  this  Diocose,  shall  he  entitled  to  SL'OO  per  annum,  and  such 
superannuated  elergynmu  shall  have  the  Hrst  claim  acc.r.ling  to  their 
respective  years  of  duty  on  the  surplus  fund.     Further,   that  every 
superannuated  elergynuMi  who  shall  hav.'  heen  licensed  to  a  parish  or 
mission  ten  years  in  this  Diocese,  shall  h.ive  a  first  claim  for  a  second 
.t-'OO  per  annum  when  the  surplus  i-ermits.     .-..    That  there  shall  !«. 
kept  a   Diocesan  Ue-ister  of  the  nou-eouniiuted    clergy.      That  up 
to  June  (Jth,    1S7I,   seniority   in  respect  to  thosis  wh(.  have  been 
ordained  in  the  Dioces,-  shall  In,  reckoned  according  to  the  order  of 
signature  at  .leacon's  onlers  in  the  llishop's  Jtegister,  and  that  after 
Jinie  (i,    IS71,   the   liisliop  shall  immediately  after  any  ordination 
farnish  the  order  of  seniority  in  which  the  newly-or.laiiied  are  to  he 
place<l  in  the  Diocesan  Register,    (i.  \Vith  reference  to  those  clergymen 
who,  i,rcvious  to  June  (!,  1871,  have  heen  received  into  the  Diocese 
the  tune  when  they  connnenced  duty  with  the  P.ishop's  consent  shall 
be  taken  as  the  time  from  wVich  they  shall  .late,  an.l  for  the  future 
the  order  in  which  clergymen  rcceixed  into  the  Diocese  are  license.! 
an.l  registere.l  by  the  Hishop  shi'll  be  the  onler  of  seniority  in  which 
they  shall  be  eutcre.l  in  the  DiocesiUi  Register.     7.  That  when  any 
clergyman  wh..  has  left  this    Diocese  returns   to  take  .l.ity   therein 
Stiitement.    within  five  years  from  the  time  that  he    receive.l   his   '  Inm- ,/c<r,„i/r 
he  >,hall  be  allowed    all   the    time   of   liis    previous    service    in   this 
Diocese  ;  but  any  clergyman  wh.)  remains  away  ni..re  than  five  vears 
shall  in  case  of  his  return  l)e  considcrd,  in  s.,  far  as  to  any  claim  on 
the  surplus  of  the  Connuutati.m  Fund,   as  begimiing  Ulr  nnro.'    8. 
That  whUe  any  clergyman  is  engage.l  in  any  .luty  in  a.lditi.m  t..  his 
clerical  duties,  for  which  he  is  in  receipt  of  a  salary,  (except  clergy- 
men  engage.l  u.  tuition  which  is  strictly  under  clerical  c..ntr.)l  with 
the  Bishoi)'s  onscnt)  such  time  shall   not  count   a.s   years  of  active 
service  in  the  Diocese,  but  this  rule  shall  not   be  hel.l  to  have  any 
effect  previously  to  the  passing  of  the  C'ommutati.)n  Fund  by  law 
July  1st,  18tJ!».     it.  That  all  .loubtful  cases  an.l  cases  n.,t  provided 
for  HI  this  rep.n't  shall   be   brought  before    the  stan.ling  committee, 
who  shall  recounnend  to  the  Society  such  acti.m  as  they  may  deem' 
each  case  requires. " 

The  bill  fuitlier  alleged  (20)  that  the  plaintirt'haviiig 
been  (hily  admitted  to  the  order  of  Deacon  on  the  otli 
of  August,  1801,  and  having  been  ordained  priest  on 
the  2cSth  of  October,  18()2,  had  been  on  the  3rd  day  of 
June,  187:3,  engaged  in  active  service  as  a  cleryyumn 
for  more  than  ten  years  in  the  Diocese,  having  been 
duly  licensed  by  the  Bishop  thereof,  and  not  being  a.s  he 
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had  not  been  under  uocK-.siastical  cet.suif.  and  having 
been  duly  and  pr..|.erly,iuHliHo(l  mid  .ntitlcl  tlicivto, 
ho  was  on  that  day  (hdy  and  i.n.poily   placed  on  th.-' 
hstof  t'leiyyiuen  to  receive  the  sun.  of  .s:i(K)  per  annum, 
from  the  said  surphis  interest  arisin^r  f,,„n   the  Com- 
nuitation  Fund  ;  and  there  then  being,  as  in  fact  there 
was.  an  amount  of  sucli  surplus  unapj.ropriated  suffi- 
cient to  enable  the  defendants  to   pay  an   annuitN    of 
•^I^OOtothepJaintilf  and   he  thereby   became  entitled 
to  receive  the  said  sum  oi  ^H)  per  aiiiuim    under  the 
provisions  of  such  by-laws;    an.l    ibr  over  two  years 
that  sum  was  duly  paid  to  him,  but  no  sum  on  account 
thereof  had  been  paid  to  him  since   Lst  Ai)ri],  ]cS7(i, 
although  frequently   demanded   from   tlie  defendants' 
and   there   ha.l   always  been  sufficient  fn^m  the  .sidd 
surplus  of  such  Commutation  Fund  to   pay   the  plain- 
tiff the  said  annuity  of  .^200,  together  with  all  other 
sums  properly  chargeable  thereon  under  the  provisions 
of  tlie  said  by-kw. 

The  bill  further  stated  (21)  that  on  or  about  the  statement 
22nd  of  June,  LS7G,  the  defendant  Synod  j.urported 
and  went  through  the  form  of  p.issing  a  canon  or  by- 
law whereby  they  professed  to  rescind  or  lepeal  from 
the  1st  day  of  April,  1870,  all  provisions  and  by-laws 
respecting  the  Connuutation  Fund  aud  the  surplus 
interest  thereof;  and  further,  the  said  Synod  pretenued 
to  enact  that  all  grants  theretofoi'c  made  under  or  in 
pursuance  of  the  said  by-laws  or  canons  should  froui 
that  day  absolutely  cease  and  determine.  (22)  That 
in  or  by  the  said  preterided  by-law  or  canon  the  defen- 
dants "  purported  and  pretended  to  enact." 

"  1.  That  ftll  aecrue.l  interest  over  and  aljove  that  required  lor  the 
payment  of  the  original  e.mmu.te.l  clergymen,  and  for  the  payment 
of  expenses  connected  witii  the  fund  *  *  *  shallbe  appropriated 
in  the  following  manner  and  order.     2.  ].:ve  vgyman  of  tea  years 

active  service  in  the  Diocese  who  may  be  pla.  the  superannua- 

tiou  list,  a  superannuation  allowance  of  §400  pel  ..aum  and  an  addi- 
tional sum  of  .-JIO  for  each  and  every  year  of  active  service  above  the 
ten  years  *  *  *  3.  That  after  the  above  claims  have  been  fully 
and  nrst  satislied  hi  the  order  as  set  forth  in  this  canon,  the  balance,  if 
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any,  Hlmll  fomi  ])ftrt  of  the  Mission  Fund.  4.  Thnt  this  canon  shall 
take  effect  from  an<l  after  April  Ist,  1870,  and  all  provisions,  by-laws, 
and  canons  reNpectini,'  the  ('oinniutatioii  Fund,  and  the  surplua 
interest  tli.Tcof,  shall  he  ami  are  lierel)y  rescinded  from  an<l  after  the 
said  <late,  and  nil  grants  made  in  pursuance  of  any  such  hy-laws  or 
canons  shall  from  said  date  a))Holutely  cease  and  detennine." 

The  bill  further  alleged  (23)  that  the  said  by-law  or 
canon  wan  not  |)as.se<l  in  accordance;  with,  or  in  con- 
formity to,  the  constitution  and  rules  for  the  governance 
of  the  said  Synod  ;  and  that  even  if  the  defendants  had 
power  and  authority  to  pass  a  by-law  to  rescind  the 
canon  under  which  the  said  annual  sum  was  then  beinw 
paid  to  the  plaintiff"  such  by-law  would  be  invalid  and 
void  on  the  ground  that  the  same  liad  been  passed 
without  proper  notice  having  been  given  of  the  same  ; 
the  rules  of  the  Synod  providing  that  every  proposi- 
tion for  an  alteration  *  in   the  constitution  or  rules  of 
the  Synod  must  be  sent  to  the  standing  committee  to 
be  forwaded  to  the  members  of  the  Synod,  which  the 
plaintiff  alleged  had  not  been  done.  (24)  That  the  said 
by-law  had  not  a  two-thirds'  majority  of  either  the 
clergy  or  laity  as  retpiired  by  the  rules,  &c.,  then  in 
force,  and  that  on  this  ground  also  the  same  was  invalid 
and  void.    (2.'))    That  the  said  by-law,  even  if  in  other 
respects  legal,  could  n;  t  take  from  the  plaintiff  his 
vested  right  in  and  to  the  annuity  of  .^200,  and  that 
its  operation  would  only  be  on  so  much  of  the  surplus 
as  was  at  the  passing  thereof  unappropriated  ;  or  which 
might  from  time  to  time,  on  the  decease  of  the  plain- 
tiff and  the  other  clergymen  who  had  become  entitled 
to  an  annuity  under  the  by-law  which  it  purported  to 
repeal,  be  unappropriated,  and  no  further.    (26)  'Ihat 
the  said  by-law  in  purporting,  as  it  did  in  the  third 
paragraph   thereof,  to  appropriate  a  portion  of  such 
surplus  to  augment  the  mission  fund  of  the  said  Diocese 
was  illegal  and  void,  and  ought  to  be  so  declared,  as 
the  moneys  belonging  to  the  Commutation  Fund  and, 
the  interest  thereof  Avere  moneys  held  in  trust  by  the 
defendants  solely  for  the  support  and  maintenance  of 
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the  clergy  of  the  said  Diocese  ;  and  that  in  so  allocatinir     1881 
a  portion  of  sucli  moneys  ij  the  mission  fund  the  .lefen-  ^^ 
dants  were  guilty  of  a  breach  of  trust,  as  such   fund     '''""" 
was  used  for  purposes  other   than   the  support  and    'tt.' 
nmintenanceofthe  clergy;  amongst  others,  the  pay- 
ment of  niterprett  rs  and  schoolmasters.    (2(J«  )  That  on 
the  i'5th  June,  J«75.  the  defendants  professed  to  pass 
a  by-law  or  canon  repealing  or  rescinding  all  pr<nisions 
&c.,  respecting  the  Commutation  Fund  and  the  suri.lus 
interest  thereof,  which  was  follows  :— 

"1.  ThaUll  acurued  intorest  over  and  al.ove  that  re.,uirc,l  for 
the  payment  o   the  .ngvu^l  chu.„ant«.  an.l  for  the  payment  o  expense, 
counectea  w.th  the  f„„.l.  or  of  any  rato   for  whichlhe  f„„.l  n  avl 
as8e«.e.l  for  expenses,  shall  be  appropriate.!  in  the  following  n.a.ner 
and  order     2    That  each  of  the  oriKinal  eonnnuted  elergvm  "Z  who 
may  be  placed  on  the  superannuate.!  list  of  this  Diocese  shall  receive 
such  a  grant  from  tl.eaccrue.l  interest  fron.  the  i;..mn,utat,„n   K„„d 
as  shall  mal«.  l„s    muome  not  less  than  8000  per  annum.     :i    Anv 
clergyn.au  who  having  been  licensed  for  eight  years  in  the  IWse 
and  may  be  superannuated  in  accor.lance  with  the  canon  ..n  sui.er- 
aunuafon,  shall  receive  from  the  accrue.!  interest  of  the  Con.muta  ion- 
Fun.1  a  grant  of  not  less  than  §400  per  annum.     4.  Every  clergyn.an  «tau, mont. 
not  „n,!er  ecclesiastical  censure  of  eight  jears'  active  service  if  this 
Diocese,  according  to  seniority,  shall  be  entitle.!  to  such  a  grant  fr.,m 
the  accrued  interest  of  the  Commntati..n  Fun.l  as  shall  make  up  his 
clerical  income  in  the  aggregate  t..  «800  per  annum,  an.!  every  such 
clergyman  often  years  am!  upwar.ls  active  service  in  like  manner  to 
ail  aggregate  of  «l,OOO.inclu.ling  in  each  case  the  am.,unt  receive.! 
rom  his  parish  or  assesse.!  by  the  Mission  Board,  an.!  exclusive  of 
fees  and  house  rent,  and  such  aggregate  amounts  shall  stan.!  as  the 
abs.jlute  maximum  to  which  said  fund  shall  contiibute     5    That 
after  the  above  claims  have  been  fully  an.l  first  satisfie.l  in  the  order 
set  forth  ,n  this  canon,  the  Imlance,   if  any,   shall  f..rm  part  of  the 
mission  fund.     C.  That  this  canon  shall  take  effect  from  April  1st 
187(..  and  all  provisions,  by-laws  and  canons  respecting  the  surplu^ 
of  the  Commutation  Fun.l,  and  amendments  to  such  by-laws    shall 
be  and  are  hereby  rescinded  from  and  after  April  1st,   1876." 

(2G/a)  That  such  canon  or  by-law  was  not  passed  in 
accordance  with  the  rules  of  the  said  Synod,  and  even 
if  the  Synod  had  power  to  enact  a  canon  to  rescind 
that  under  which  such  annual  sum  liad  been  paid  to 
the  plaintitf,  the  said  by-law  of  June,  1875.  was  invalid, 
as  It  was  passed  without  proper  notice  of  the  intention 
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sulimitted  that  the  said  sum  of  £72,:)32,  with  all 
interest  to  arise  therefrom,  had  been  set  apart  by  the 
eoininutinf,'  clerfry  of  the  iJiocese  <.f  Toronto  for  the 


purpose  of  furnishing  suppoi  f,  and  injiinteuaiice  for  tl 
eleroy  of  tlie  said  C'lunch  within   tl 


le 


le  said 


such  other  Di 


th 


dDi 


D 

'ht  b( 


locese,  or 


■eses  us  tiie  said  JJiocese 
into,  and  that  the  funds  were  so  transferred  to  the  said 
f'hurch  Society  of  tlie  Diocese  of  Huron,  and  by  them 
tiausfcired  to  the  defendants,  subjt'ct  to  tlie  said  trusts, 
and  that  they  should  be  onlered  to  set  such  fund  apart 
for  that  purpose  only.  (28)  The  plaintiff  further  sub- 
mitted that  the  defendants  should  be  lestrained  from 
further  dealing  with  such  fund,  and  that  an  account 
thereof  should  be  taken  shewing  the  disp(>sition  thereof, 
and  of  the  interest  aVising  therefrom,  and  (20)  that 
plaintiff  was  entitled  to  bo  paid  the  arrears  due  him 
under  the  canon  of  the  3rd  March,  1809,  passed  for 
the  distribution  of  such  fund. 

The  bill  further  stated  (30)  that  .since  the  filing  of 
the  original  bill,  and  on  the  22nd  June,  1881, °the 
defendants  pi-etended  to  pass  a  by-law  in  the  words 
followinor; — 

o 

"  C-'anoii  declaring  the  true  construction  of  the  confititutioii,  ri-les 
of  order,  and  canons  of  the  .Syuo.l,  in  the  matter  of  amending  canons, 
and  also  confirming  and  re-enacting  the  constitution,  rules  of  order.' 
and  canons  of  the  Synod. 

"When  any  proposed  canon  or  proposed  amendment  to  a  canon 
is  regularly  before  the  Synod  for  .liscussion  in  accordance  with  the 
constitution  and  rules  of  the  Synod,  any  amendment  thereto  is  in 
order  without  further  notice,  and  this  has  been  and  is  and  shall 
hereafter  be  the  true  construction  of  the  constitution  and  rules  of  the 
Synod  in  that  behalf  ;  and  the  constitution,  rules  of  order,  and  the 
canons  of  the  Synod  as  they  appear  in  the  printed  records  of  the 
Synod,  with  the  amendments  thereto  there  mentioned,  the  canons 
being  numbered  from  1  to  31  inclusive,  as  enumerated  in  the  annexed 
schedule,  are  hereby  in  every  particular  confirmed,  ratified,  and  re- 
enacted.  " 

Schedule  of  Canong, 

1.  On  the  Election  of  a  Bishop. 

2.  On  Certificate  of  Election. 
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4.   (til  thu  iniiioiiitiMiiit  of  Kii/iiit 


•igiiitiiriis  mill  (itlit-r  ciJK 


1«81. 
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•').  On  OandidatoH  for  Ordcm. 
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7.  On  the  I.ioeiiso  to  (Mcrgj 

8.  On  till!  adiiiisNiDii  of  Str 
».  On  Lay  Itevdi 

10.  On  the  I'fttn 


incii. 


•iiM{,'or.s  to  OtfiiHiitti 


'II  till'  I'fttron.igo  of  Crown  Rectories. 
II.   On  I'atrnimgo. 

1'-'.  On  Synodioal  ltoi'torit'8. 

13.  On  notice  to  l.o  given  on  leaving  a  I'aiisli  or  .Mission,  an.!  the 
an.endn.nt  tliereto  ,,....,.  .Inno.   ,..„.     (Sec  ,,.,g.  ,,.  ,,,.;,:;;' 

14.  <'nHvttlingl,„midaric.of  Mi«..ionsand   Parishes  and  the  Buh- 
division  and  union  of  the  same. 

15.  On  lUpairs  and  Dilapidations. 

1«.  On  restiMining  undue  Expenditure  in  Church  Huilding 

17.  Oil  Parochial  Registers. 

18.  On  Church  Hymnals. 

19.  On  the  rorniation  and  Organization  of  Vestries,  declaring  aiul 
defining  the  duties  and  powers  of  .such  vestries,  and  the  aniendn  "^ 

o      ;;  ''iva     "'  •^'""'  ^*^'*"-     ^^'"  !'•'>*''«  •''•  •'""'•'"'"• 

20.  n  Differenee,  between  Clergymen  and  their  tV.ngregatious. 
zi.  On  auperannuation. 

22.  On  the  Discipline  of  the  Clergy. 

23.  On  Parishes  re,iui."e<l  to  make  Collections  regularly 

24.  (Jn  t.'ollecting  for  Local  Ol.jects  bey.nul  a  Parish    " 

.5.  On  the  Sul.miss.on  to  Arl.itration  and  Confirmation  of  th- 
Award  hetneen  the  Dioceses  of  Toronto  and  Huron 

2(..  On  the  Episcopal  and  Archdeacons'  Fund. 

27.  On  the  Appropriation  of  the  ('    >nm'.tatwn  Fun.l 

28  On  the  Widows  and  Orph,,  „•  Fund,  and  the  amendment 
thereto,  passed  m  June,  1880.     (See  page  .38.  .Journal) 

29.  On  the  Expen.liture  of  the  Mission  Fun.l.  and  the  amendmenta 
thereto,  passed  in  June,  1880.     (8ee  page  4.S.  Journal) 

30.  On  the  Election  of  the  Delegates  to  the  Provincial  Synod  and 
of  any  Committees  of  Synod  which  are  elected  by  ballot  a.ul  the 
ame^lment  thereto,  passed  in  June.    ,880.     (See'page  57  ^f'  tt 

31.  On  the  Age  of  Clergy  entering  the  Diocese. 

The  plaintiff  further  submitted  (31)  that  the  said 

ast  mentioned  canon  was  illegal  and  void,  and  that 

the  said  by-laws  or  canons  of  June  1875,  and  June 

1876,  respectively,  being  illegal  and  ultra  vires  of  the 

defendants  for  the  rea.^ons  before  stated,  could  not  be 
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1881,    confirmed  and  mtifiod  by  the  defendants  and  the  same 
wore  theieforo  illegal,  inoperative  and  void. 

The  prayer  of  the  bill  was  (d)  tliat  the  amount  of 
the  said  Surplus  Commutation  Fund  might  bo  ascer- 
tained and  declared  an<l  the  trusts  thereof  established 
and  decreed  by  the  Court:  {bj  tliat  the  canon  or  by- 
law of  the  Cimrch  Society  of  Huron  of  2nd  March, 
180!>,  might  bo  declared  to  be  in  full  force,  and  the 
said  canons  or  by-laws  improperly  passed  by  the 
defendants  lastly  abo^'e  nienticjnetl  might  l)e  declared 
illegal  and  void,  and  iilhu  vires  of  the  defendants, 
anil  if  necessary  ordered  to  be  rescinded  by  the  defen- 
dants :  (c)  that  the  plaintirt"  might  be  declared  to  be 
entitled  to  the  said  sum  of  ^200  per  annum  and  all 
arrears  thereof  so  long  as  ho  renmined  in  such  stand- 
ing as  entitled  him  to  take  under  the  canon  of  2nd 
March,  LS'JI) ;  or  that  he  might  be  declared  entitled  to 
all  arrears  of  his  said  sti[)end,  and  to  be  paid  the 
same  so  long  as  he  was  entitled  thereto  under  the 
stiUment  provisions  of  the  by-law  or  by-laws  under  which  he 
became  entitled  to  rank  on  said  fund  ;  and  for  an 
injunction,  an  account,  and  other  relief. 

The  defendants  answered  the  bill  admitting  the  truth 
of  the  statements  contained  in  the  paragraphs  thereof 
numbered  from  one  to  sixteen  inclusive,  and  al.w  the 
eighteenth  and  nineteenth  paragraphs,and  setting  forth, 
amongst  other  matters,  that  of  the  sum  awarded  to  the 
Diocese  of  Huron  as  set  forth  in  the  sixteenth  para- 
graph of  the  bill  the  sum  of  £5,981  Gs.  8d.  was  paid 
over  to  and  received  by  the  said  Diocese  on  special 
trusts  as  set  forth  in  the  said  award,  to  be  and  remain 
forever  a  fund  from  the  proceeds  of  which  should  be 
paid  certain  sums  to  the  Bishop  of  Huron  and  an  Arch- 
deacon of  Huron  for  the  time  being,  and  therefore  it 
was  not  competent  to  the  plaintiff  to  call  in  question 
and  investigate  the  whole  of  the  .saitl  sum  of  £72,532  ; 
but  if  he  did  .seek  to  investigate  the  whole  of  that  sum 
then  that  the  Bishop  of  the  Diocese  and  the  Archdeacons 
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therooMtluoo  in  nun.bor)  should  bo  made  partie.,  to    1881. 

The  answer  furth.-r  stated  that  hy  a  l>y-law  of  tho 

Church  Soccty  of  H.non.  passed  l.Sth  oirnher.  .800 

t  wa«  pn.v.ded  :   "  That  the  surplus  of  the  intrust  of 

he  Co,„„H.tat.on   Fund,  after  paying  the  salaries  of 

those  who  are  at  the  present  tin.e  paid  from  this  fund 

should  be  given  to  the  Mission  Fund  " 

That  such  by-law  or  resolution  ren.aine.l   In   fcrce 
tdl  the  passing  ot  the  by-law  set  out  in  the  eighteenth 

plamtnl  had  received  his  distributive  share  of  tho  sai.l 
surp  u,  as  a  part  of  the  said  Mi,s..ion  Fund,  an.i    aTd 

Miss    :!"       "  H  '"  '"^  """"^'''  "'''-"^'''  ^'-  -i' 
Mission  Fund  was  then  not  so  restricted  in  its  objects 

as  w.  the  Mission  Fund  to  which  the  plaintitfobjeS 

From  the  printed  "Journal  of  the  Synod  of  the 
Chureh  of  England  in  the  Diocese  of  Huron  *  •  hoM 
L  'It  ^'[^^"^o".  on  Tuesday.  Wednesday.  Thurs-  «'•'•-»'. 
day,  and  Friday,  June  20,  21,  22.  and  23.  A.D.  i87fr  It 
page  41  It  appears  that  in  respect  to  the  surplus  Com 
mutat  on  Fund  it  was  "moved  by  Rev.  TtZZhi 
seconded  by  Ven.  Archdeacon  Marsh,  that  tho  folTowfnl' 
proposed  amendments  to  Canon  XIX  «  on  appropx^t bf 

yeara  and  ten  years  respectively.     2rirl    Ti,»  t^u      ■      .    ,    'weniy 
Bfcuted  for  clauses  2  and  ^      II         .  f<>llowang  to  be  subati- 

thes^perannnatTd^oVteri-i^r^^^^ 
BhaU  receive  a  superannuation  allowance  of  82^W  '"f"^' 

additional  sum  of  «,0  fo.  each  and  reryye^^erTcr/       ..*" 
commencement  of  his  min,«tr,r  ;„  *i.     r!-    ^  service,  from  the 

the  said  allowance  llZTl^  Z^Zlm'^^  "",T  ^ 
that  the  original  annuitants  on  the  fu^sC  dftleilSl  o' '  1""' 
.erv.ce  from  the  comn.encemeut  of  their  ^ntrvLZ  ' 

Diocese  of  Toronto,  and  that  the  a.no„n.  of  T^tZJ^  ""^^'^ 

— "-  '-^  '^"j-  annuity  receiveU  by 
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1881.  them  from'the  fund  shall  be  included.  3rd.  The  following  to  be  ■ub- 
>— v'-.^  stituted  for  clause  4  :  Clergymen  of  twenty  years'  active  service  in 
the  Diocese  shall  receive  annually  a  sum  not  exceeding  8400,  provided 
their  stipend  (exclusive  of  fees  and  house  rent)  does  not  exceed  $800 
per  annum  ;  or  such  a  proportion  of  the  $400  as  would  make  |!  1,200. 
Clergymen  of  ten  years  active  service  in  the  Diocese  shall  receive 
annually  a  sum  not  exceeding  $200  per  annum,  when  their  stipends 
(exclusive  of  fees  and  house  rent)  does  not  exceed  ?800  per  annum,  or 
such  a  proportion  of  the  $200  as  would  make  .?1,000.  4th.  After 
clause  5  to  insert  the  following  clauses :  Each  parish  shall  be 
assessed  by  the  Standing  Committee  of  Synod  for  periods  of  thiee  years, 
and  such  assessment  shall  be  the  basis  for  appropriating  the  amounts, 
or  proportions  thereof,  to  which  the  claimants  may  be  entitled.  That 
precedence,  so  far  as  the  su .plus  will  permit,  shall  be  by  seniority,  as 
recorded  in  Diocesan  Register,  in  the  following  order  :  (a)  Superan- 
nuated clergymen  ;  (6)  Clergymen  of  20  years  ;  (c)  Clergymen  of  10 
years.  Provided  always  that  no  recipient  shall  have  his  allowance 
withdrawn  until  disqualified  by  any  of  or  the  several  conditions  of  this 
Canon.  Clergy  already  on  the  fund  for  the  sum  of  $200  per  annum 
shall  remain  thereon  under  the  conditions  of  the  by-law  at  the  time 
they  received  their  allowance,  but  shall  only  be  eligible  for  a  furthpr 
claim  under  the  conditions  of  this  Canon.  Also,  clergymen  receiving 
a  superannuation  allowance  or  an  annuity  from  the  Commutation  Fund 
prior  to  the  passing  of  this  by-law  shall  not  be  subject  to  any 
«t»tem«nt.  reduction." 

The  motion  then  propo-sed  to  provide  as  to  the  absence 
of  clergymen  from  the  Diocese,  and  for  the  keeping  of 
a  Diocesan  Register,  and  for  the  manner  in  which  the 
seniority  of  the  clergy  should  be  reckoned,  and  that  the 
Canon  should  take  effect  on  the  1st  of  April,  1876;  and 
also  that  all  previous  Canons,  &c.,  respecting  the  Com- 
mutation Fund,  should  be  rescinded,  except  in  the  cases 
of  clergy  already  on  the  fund. 

Thereupon  an  amendment  thereto,  and  which  is 
the  amendment  referred  to   in  the  judgment,  was: 

"Moved  •  *  by  Rev.  Rural  Dean  Logan,  seconded  by  \Vm. 
Oray  Esq. — 

"  XIII.  Resolved,  That  clause  2  of  the  Canon  of  1875  be  struck  out 
and  the  following  substituted  : 

"  Every  clergyman  of  ten  years'  active  service  in  the  diocese  who 
may  be  placed  on  the  Superannuation  List,  and  not  being  under 
ccclfcdiastical  censure,  shall  receive  a  superannuation  allowance  of  $400 
per  annum  and  an  additional  sum  of  $10  for  each  and  every  year  of 
active  scrviee  over  aad  above  tlxe  ten  years  from  the  uommenceuient 
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of  his  ministry  in  the  Diocese,  but  in  no  case  shall  the  said  allowance 
exceed  in  the  aggregate  §fiOO. 

"  That  clauses  3  and  4  be  struck  out. 

"That  clause  5  becomes  3. 

"That  clause  6  becomes  4  and  be  amended  to  read  as  foUows  : 

"That  this  Canon  shall  take  effect  from  1st  April,  1876,and  all  pro- 
visions, by-laws  and  canons  respecting  the  Commutation  Fund  and 
the  surplus  interest  thereof  shall  be  and  are  hereby  rescinded  from 
and  after  the  said  date  ;  and  all  grants  made  in  pursuance  of  any  such 
by-lawsor  canons  shall  from  said  date  absolutely  cease  and  determine. " 

The  Canon  will  read  as  follows  : 

"On  the  Appropriation  of  the  Commutation  Fund." 

"  Be  it  therefore  enacted  by  and  under  the  authority  of  the  Act  to 
incorporate  the  Synod  of  the  Diocese  of  Huron  (38  Victoria  ch.  78 
1874),  that  the  interest  of  the  Clergy  r      .nutation  Fund  shall  be 
appropriated  as  follows  :" 

Then  follows  the  Canon  as  set  forth  in  the  22nd 
paragraph  of  the  bill. 

The  cause  came  on  for  the  examination  of  witnesses 
and  hearing  at  the  sittings  of  the  Court  at  London,  in 
the  autumn  of  1881. 

The  other  facts,  and  the  points  relied  on  in  the  case 
appear  in  the  judgment. 

Mr.  Idington,  Q.  C,  Mr.  R.  Smith,  Q.  C,  and  Mr. 
Harding  for  the  plaintiff. 

Mr.  S.  H.  Blake,  Q.  C,  and  Mr.  Bett8,  for  the  defen- 
dants. 


Proudfoot,J.— The  «/afiw  of  the  plaintiff  was  called  Deo.  7th. 
in  question  upon  the  argument,  though  not  in  the 
pleadings,  upon  the  ground  that  he  had  no  written 
license  from  the  bishop,  pursuant  to  the  7th  canon.  I 
do  not  think  this  a  valid  objection.  The  plaintiff  was 
admitted  deacon  in  18G1,  and  ordained  priest  in  18G2, 
and  had  the  duly  authorised  charge  of  Wardsville  till 
1870,  when  he  was  transferred  to  St.  Marys.  He  had 
no  written  license  from  the  then  Bishop  Cronyn,  but 
letters  from  the  Bishop  were  produced,  one  to  the 
churchwardens  of  St.  Marys  stating  his  appointment, 
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and  another  letter  from  the  Bishop  to  the  plaintiff  was 
produced,  written  to  him  in  the  character  of  incumbent 
of  St.  Mary's.  The  Bishop  of  Toronto,  in  his  examina- 
tion, stated  that,  in  his  diocese  at  all  events,  a  verbal 
license  was  sufficient,— and  that  it  was  a  doubtful 
point  whether  a  new  license  was  required  on  the  death 
of  a  Bishop.  The  plaintiff's  name  has  appeared  and 
now  is  on  the  list  of  clergymen  of  the  diocese,  he  has 
been  dealt  with  as  such,  and  has  been  placed  on  the 
surplus  interest  fund  as  entitled  to  share  in  it.  I  think 
it  is  too  late  now  to  question  his  standing,  and  that  if, 
in  strictness,  a  license  were  requiied  under  the  canon,' 
it  has  been  dispensed  with  by  the  action  both  of  the 
Bishop  and  Synod. 

On  the  question  of  fact,  whether  the  amendment  of 
Mr.  Logan   on  22nd  June,  1876,  was  cairied  unani- 
mously, as  stated  in  the  minutes,  or  by  more  than  a 
two-thirds  vote  of  both  orders,  I  must  hold  that  it  was 
passed,  if  not  unanimously,  at  all  events  with  only  a 
Judgment,  few  dissentients.     It  is  not  surprising  that  there  is  a 
difference  of  opinion  among  the  witnesses  in  narrating 
the   occuiTences  of   that   evening,  for  there  seems  to 
have  been  very  great  confusion,  and   there  might  be 
reason  to  suppose  that  the  rather  tumultuous  rising  of 
the  members  of  the  Synod  was  for  the  purpose  of  shig- 
ing  the  doxology,  and  not  for  the  purpose  of  voting  for 
the  amendment.    But  the  balance  of  testimony  greatly 
preponderates  in  favour  of  both  yeas  and  nays  having 
been  called  for,  and  that  though  not  absolutely  unani- 
mous, it  might  well  be  said,  as  Mr.  Reed  states,  to  be 
passed  nemine  contradicente. 

Whether  Mr.  Logan's  amendment  was  strictly  an 
amendment,  or  was  not  rather  a  substantive  motion, 
the  inclination  of  my  opinion  is,  that  it  was  the  latter.' 
And  that,  assuming  the  Parliament  to  have  the  power 
to  pass  such  a  resolution  as  an  amendment  to  a  prior 
motion  with  which  its  principles  are  entirely  at  variance, 
I  do  not  think  such  a  rule  can  apply  to  a  deliberative 
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tody  of  the  nature  of  the  Synod,  acting  in  regard  to  a 
trust  confided  to  it.  and  not  with  the  supreme  power  of 
Parliament,  that  might  not  only  act  in  carrying  out  a 
trust,  but  e.xtingui.sh  it  altogether.     The  con.stitution 
section  16,  seems  to  provide  for  discussion  by  the  Synod 
of  such  matters  as  the  bishop  may  desire  to  have  brought 
before  It,  and  all  such  other  matters  as  may  be  for- 
warded to  the  standing  committee  through  the  secre- 
tary previous  to  the  1st  of  May.     Mr.  Wrujkfs  pro- 
posed amendment  to  the  constitution  was  duly  brou^^ht 
before  the  Synod  in  the  manner  required  by  this  clause 
of  the  constitution.     Mr.  Logan's  amendment  does  not 
purport  to  be  an  amendment  to  Mr.  Wrujht\  but  to  the 
canon  of  1875.  and  therefore  should  have  been  brought 
before  the   Synod  through   the  standing  committee 
which  It  was  not. 

But  in  the  view  I  take  of  the  case,  it  is  not  very 
material  to  consider  this  matter,  as  I  have  arrived  at 
the  conchision  that  the  Synod  had  no  power  to  pass 
the  resokition,  assuming  it  to  be  properly  before  it  '-^^^-u 
That  the  plaintiff  had  a  vested  right  in  the  surplus 
interest,  of  which  he  couhl  not  be  deprived  so  lona 
as  he  came  within  the  conditions  of  the  by-law  under 
winch  he  was  placed  on  the  fund. 

There  was  no  question  made  by  the  defendants  but 
that  this  was  a  trust  fund,  the  only  contention  being 
that  It  was  a  fund  entirely  within  the  control  of  the 
defendants,  who  claim  the  power  to  declare  not  only 
who  shall  participate  in  the  fund,  but  also  from  time 
to  time  to  remove  those  who  had  already  been  placed 
upon  it. 

I  now  proceed  te  the  consideration   of  the  matters 
that  have  led  me  to  the  conclusion  mentioned  above 

_  The  terms  of  the  trust  may  be  taken  from  the  bond 
given  to  the  commuting  clergyman.  "  The  said  Church 
Society  shall  have  and  hold  the  said  commutation 
money  and  all  interest  and  proceeds  thereon  upon  such 
trusts  for  the  support  and  maintenance  of  the  clergy  of 
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the  said  church,   and  in  such  manner,  as  shall  from 
time  to  time  be  declared  by  any  by-law  or  by-laws  of 
the  said  Church  Society  to  be  from  time  to  time  passed 
for  that  purpose." 

On  the  9th  September,  1859,  the  Church  Society  of 
Huron  passed  a  by-law  for  the  investment  of  the  moneys 
received  frorn  the  Church  Society  of  Toronto,  and  after 
providing  for  the  payment  of  the  commuting  clergy- 
men directed,  by  clause  v.,  that  any  balance  of  income 
remaitiing  after  all  these  claims  are  paid  shall  be  left 
to  the  future  disposition  of  the  society.  In  March, 
1860,  the  society  resolved  that  the  sui-plus  of  the  com- 
mutation fund  should  be  disposed  of  from  time  to  time 
as  the  said  bishop  and  the  Church  Society  should  see 
best.  And  in  December,  1860,  it  was  resolved  that  the 
surplus  of  the  interest  «f  the  commutation  fund,  after 
paying  the  sahuiea  of  those  who  were  then  paid  from 
the  fund,  should  be  given  to  the  mission  fund. 

In  March,  ]  869,  a  committee  appointed  to  consider 
Judgment  ^}jg  future  application  of  the  surplus  of  the  commuta- 
tion fund  reported,  and  the  report  was  adopted  by  the 
Church  Society,  and  a  by-law  passed  incorporating  it,, 
which  enacted.  "That  in  addition  to  the  stipend 
derived  from  the  parish  and  Church  Society's  funds, 
every  clergyman  not  under  ecclesiastical  censure,  of 
eight  years  and  upwards  active  service  in  the  diocese,, 
who  is  not  on  the  commutation  fund,  or  who  is  not 
receiving  a  salary  from  any  other  source  than  the 
church  society,  or  any  other  society  which  contributes 
to  church  work  in  the  diocese,  and  with  the  exceptions 
hereinafter  mentioned  shall  receive  8200  per  annum,, 
begiiming  with  the  clergyman  of  longest  standing,  so 
far  as  the  surplus  permits."  Under  this  by-law  the 
plaintifi'  was,  on  the  3rd  of  June,  1873,  placed  upon  the 
list  of  clergymen  to  receive  S200  per  annum  from  the 
surplus  interest  of  the  commutation  fund,  and  received 
it  for  something  over  two  years  from  that  date. 

In  August,  1874,  another  by-law  was  passed  amend- 
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mg  that  of  1869,  but  not  in  any  matter  to  affect  the 
plaintiff's  position. 

In  December,  1874,  the  Act  of  the  Ontario  Le..i«la- 
ture  ,.as  pa.ssed  incorporating  the  Synod  of  the  Diocese 
•of  Huron,  and  uniting  the  Church  Society  with  it  By 
the  6th  .section  of  the  Act  the  synod  was  declared  to 
hold  all  property  vested  in  trust  in  the  society  upon 
the  same  trusts  as  such  property  was  theretofore  held  by 
the  society,  a.ul  to  administer  the  same  according,  to 
the  trusts.  " 

In  June,  1875,  a  by-law  was  pa.ssed  rescinding  all 
previous  by-laws  on  the  subject  of  the  commutation 
fund,  and  declaring  other  terms  on  which  clergymen 
should  be  entitled  to  participate  in  the  fund. 

In  June,  1876,  another  by-law  was  passed  hy  the 
Synod,  repealing  all  prior  by-laws,  and  declaring  the 
terms  on  which  clergymen  .should  be  entitled  to  prrtici- 
pate  in  the  fund,  and  that  all  prior  grants  made  in 
pursuance  of  prior  laws  should  absolutely  cease  and  Judgment, 
determine  from  1st  April,  187G. 

This  is  the  by-law  that  was  attacked  in  the  orirrjnal 
bill,  and  on  which  there  was  a  conflict  of  evidence  as  to 
its  having,  in  fact,  been  passed. 

The   defendants   do   not  deny  that   they  hold   the 
fund  upon  trust  for  the  support  and  maintenance  of 
the  clergy  of  the  diocese ;  and  I  am  dispo.sed  to  ^ive  a 
very    wide  scope  to    their  power  to  determine  the 
nmnner  from  time  to  time  by  by-law,  and  to  decide 
who  shall  be  placed  upon  the  funds,  and  for  what  time 
year  by  year,  or  while  a  certain  condition  exists  or  for 
life.     The  disposition  in  favour  of  the  mission  fund  as 
m  the  resolution  of  December,  1800,  may,  I  think  be 
supported  if  an  equivalent  be  brought  into  that  fund 
from  other  sources  for  such  sums  as  may  have  been 
expended  on  other  objects  than  the  maintenance  and 
support  of  the  clergy,  as  seems  to  have  been  done  in 
this  case.     And  so,  also,  placing  the  fund  at  the  dispo- 
sition  of  the  bishop  and  the  society,  as  in  the  resolu- 
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1881.  tion  of  March,  1860,  would  seem  proper  enough,  always- 
provided  that  the  disposition  was  in  accordance  with 
the  trust.  Nor  do  I  think  that  the  Synod  are  bound  to 
distribute  the  fund  in  equal  yhares  among  the  recipients. 
And  so  far  as  the  fund  may  be  una])propriated,  the 
terms  an  J  conditions  on  which  the  giant  shall  depend 
may  be  modified  or  varied.  As  at  present  advised  the 
by-laws  of  1875  and  1876  seem  to  me  unobjectionable, 
except  in  regard  to  the  repealing  clauses,  so  far  as  they 
affect  persons  already  placed  on  the  fund. 

But  after  placing  a  clergyman  upon  the  fund  under 
the   by-law  of  1869,  which   specifies   the  conditions 
under  which  the  benefit  is  conferred,  viz.,  not  under 
ecclesiastical  censure,  of  a  certain  service  in  the  diocese, 
not  in  the  receipt  of  income  from  certain  other  sources, 
and  which  limits  no  time  for  the  enjoyment  of  the 
allowance,  I  think  it  must  be  understood  to  confer  a 
right  to  receive  it  so  long  as  these  conditions  exist,  that 
it  was  in  fact  an  execution  of  the  trust  pro  tanto. 
Judgment.      The  trust  authorized  them  to  place  a  person  in  the 
position  of  the  plaintiff  on  the  fund ;  in  pursuance  of 
that  authority  they  have  placed  the  plaintiff  on  the 
list.     This  is  an  ex<^rcise  of  the  power  conferred  on 
them.     The  act  is  complete.     Placing  no  limit  on  the 
time  of  enjoyment,  it  must  be  construed  to  be  co-exten- 
sive with  the  existence  of  the  conditions  which  entitled 
the  plaintiff  to  be  placed  on  the  list.     To  enable  the 
Synod  to  cancel  this  appointment  would  require  stronger 
language  than  any  I  find  here. 

There  does  not  seem  to  be  anything,  in  the  exten- 
sive powers  I  have  assigned  to  the  Synod,  from  which 
it  can  be  logically  concluded  that  it  has  the  power  to 
exclude,  by  a  subsequent  canon,  those  who  shared  in 
the  surplus  of  the  fund  under  a  prior  canon  or  by-law. 
The  plaintiff  had  the  right  to  assume,  when  placed  on 
the  fund,  that  he  would  remain  there  while  the  condi- 
tions on  which  the  grant  was  made  continue  to  exist. 
There  is  no  doubt  that  the  power  to  make  a  by-law 
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The  canon  or  by-law  of  1800,  enacted  that  every 
clergyman  coming  within  the  conditions  specified  in  it 
"  shall  receive  8200  pur  anniuu,  beginning  with  the 
clergyman  of  longest  standing,  so  far  as  the  surplus 
permits."  This  was  properly  authenticated  by  the 
seal  of  the  .society.  When  the  i)laintiff  in  pursuance 
of  this  canon  was  placed  on  the  list,  it  did  not  require 
an  instrument  under  seal  to  state  that  he  was  a  proper 
object  of  the  canon.  Placing  his  name  on  the  list,  as 
was  done  on  the  .Srd  June,  1873,  was  sufficient'  t . 
entitle  him  to  the  benefits  of  the  canon  luider  seal,  and 
the  payments  subse(]uently  made  to  him  with  the 
approbation  of  the  authorities  controlling  the  fimd,  are 
satisfactory  evidence  of  his  being  on  the  list,  and  b'einrr 
properly  on  it.  " 

I  have  been  lefen-ed  to  a  numbei-  of  authorities  to  .'udgment. 
prove  that  allowances  supposed  to  be  similar  lo  the 
plaintiff's  may  be  revoked.  But  none  of  them  seem  to 
me  to  determine  it.  And  in  Clarke  v.  The  Imperial 
(?a.s  Light  and  Coke  Co.  (a),  where  a  pension  was 
granted  to  the  plaintiff  in  consideration  of  long  .ser- 
\  ices  and  on  account  of  his  being  incapacitated  by  ill 
health  from  further  services,  by  a  bond  under  the  seal 
of  the  defendants,  he  was  held  entitled  to  lecover, 

The  cases  of  a  contrary  character  to  which  reference 
was  made  were  the  following :  Mavchaut  v.  Lee  Con- 
i^ervancy  Board  (b),  --here  trustees  were  authorized  to 
make  to  any  officer  o.  servant  of  the  company,  whose 
.services  were  no  longer  r  jquired  by  the  company,  an 
annuity  or  allowance,  kc  The  trustees  passed  a  reso- 
lution granting  the  plaintiff  an  annuity.  This  was  not 
under  seal ;  and  it  was  held  that  for  that  reason  the 
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trustees  might  by  a  subsequent  resolution  reduce  the 
amount. 

Othson  V.  East  India  Co.  (a),  and  Innes  v.  East  India 
Co.  (b),  were  similar  in  piinciple,  and  decidodon  the  same 
ground,  tliat  the  defendants  had  incurred  no  legal 
liability.  A  marked  distinction  between  these  cases  and 
the  present  i.s,  that  there  the  services  had  censed,  here 
they  continue  ;  there  they  were  mere  gratuities,  here  it 
is  but  an  increased  remuneration  for  continued  service; 
and,  upon  the  ground  on  which  they  were  decided, 
they  cease  to  be  authority  here,  for  the  Act  to  bind  the 
trustees,  in  this  case,  the  canon,  was  under  seal. 

The  instances  of  municipal  officers  in  Dillon  1,  287, 
are  ditterent.  Tiie  subject  discussed  there  is  the  right 
to  damages  for  dismissal  from  their  offices;  and  it  is 
reasonably  said  that  they  took  the  office  with  the 
knowledge  of  the  power  to  remove,  or  cease  to  employ, 
and  in  the  absence  of  agreement  there  could  be  no  lia- 
bility to  compensate.  In  the  present  case,  I  think 
Judgment,  the  plaintiff  may  properly  contend  that  the  trustees 
have  no  such  right.  Municipal  officers  have  no  ground 
for  insisting  on  a  right  to  be  employed  or  for  any 
"  inheritance  in  .service." 

llegina  v.  Governors  tf  Darlington  School  (c),  has 
some  resemblance  in  principle  to  the  present,  but  i.s 
also  distinguishable.  The  statute  there  authorized  the 
governors  to  appoint  masters  and  remove  them  at  dis- 
cretion. The  governors  passed  a  by-law  that  the 
removal  should  only  be  on  complaint  in  writing.  It 
was  held  that  this  was  bad,  as  limiting  the  powers  con- 
ferred by  the  statute.  To  make  this  case  apply  it 
would  be  necessary  to  shew  that  the  execution  of  a 
trust  was  a  limitation  of  the  powers  under  the  trust. 
But  no  one  could  contend  for  that — no  one  could  arjrue 
that  a  gift  of  SlOO  to  an  object  of  trust  by  the  synod. 


(a)  5  Bing.  N.  C.  262.  (h)  17  C.  B.  351. 

(c)  6  Q.  B.  G82. 
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Dower —Tenant  for  l'{fe— Interest— Principal 

The  geuonil  rule  as  betwoeii  iv  tenant  for  life  and  the  ronmindernian 
in  respt'ot  of  ft  charge  upon  an  estate,  iH,  that  tlie  tenant  for  life 
must  keep  ilown  the  interest  on  sueli  charge,  and  thc!  duty  of  the 
reniaindernmn  is  to  pay  tlie  principal.  This  rule  was  applied 
where  a  widow  claimed  to  have  dower  out  of  her  iiusliand's  estate, 
vhieli  at  tiie  time  of  lier  marriage  was  suliject  to  certain  legacies 
and  a  n)ortgage,  in  preference  to  an  annuity  given  her  by  his  will  ; 
she  lieing  held  Ixmnd  to  pay  one-third  of  the  interest  on  these 
claims  until  tliey  became  jjayable,  after  which  the  remaiuderman 
nnist  pay  all  the  interest  as  well  as  the  principal  thereof. 

I^xan  illation  of  witnesses  and  liearinir  at  the  Snrin<'' 
sittin<,'s  of  the  Court  at  Woodstock,  1881. 

The  facts  are  snttieiently  stated  in  the  judgment.   • 

Mr.  Boyd,  Q.  C,  and  Mr.  Totten  for  the  phiintiff. 

Mr.  Ball,  Q.  C,  and  Mr.  McDonald  for  the  defen- 
dants,  other  than  the  executors  oi  James  Real  aoainst 
whom  the  bill  was  pro  covfesso. 

Ltindij  V.  Miii-fin  {a),  GrevUle  v.  Biovme  (b),  Bench 
V.  Uyles  (c),  Bvay  v.  Sferens  (d),  were  referred  to. 


Murchioth.  Spra(}GK,  (,'. — After  examining-  tlie  cases  to  wliich 
I  was  referred  a|;  the  liearing,  upon  tlie  question 
whetlier  the  legacies  given  by  the  will  of  Jamet,  Reid 
are,  under  his  will,  chargeable  upon  his  real  estate 
devisetl,  I  continue  of  the  opinion  that  they  are  so 

Judgraenf.  c]ja,.ged  ;  but  in  the  view  th.-^t  I  take  of  the  case  that 
is  not  of  very  great  consequence.  Four  legacies  are 
bequeathed  by  the  Avill :  one  of  $1000  to  James,  a  son 
of  the  testator ;  one  of  S200,  together  with  two  cows 
and  a  heifer,  to  his  daughter  Isabella ;  and  S2()0  to 
each  of  his  other  two  daughters,  Betsey  and  Catharine  r 


(«)  21  Gr.  45'2. 
('•)  4  .Mad.  187. 


(6)  7  H.  L.  C.  G89. 
(rf)  L.  R.  1-J  Ch.  D.  162. 
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and  no   inquiry  upon  that  head  is  aske.i  at  tl 
K'arni.u;.     The  testalc^i's  real  estate  was  devise.l  t(^  1 


widow,  until   hi 


and  then  to  Ah\nui<l<'v  in  f 


s  son  A/t'.rtiii,itr  sliould 


>nie  of  ai 


us 

'e. 


ee 


After  the  testator's  death   his  widow,  .1,,,,   fra.n- 
Held,  made  a  purchase  of  fourteen  aen-s  of  land,  with, 
as  it  ai)pears  in  evidence  means  of  ]„.r  own.     Slie  sold 
this  land  toAI.,ra,H^.r,m^<\  the  nyre,.!  con.si.jeration 
theretor.  and  foi-  the  r  lease  of  her  dowei-,  was  .S2  .lOO 
He  paid  her  *15()  on  account,  and   he   mad.-   her  a 
mortgage  upon  the  fourteen  acres  and  the  land  devised 
to  secure   the  balance,  .^2,350.     Ahxan.hr  after  this 
iiuuried  the  defendant  Harnrf  .lh;,l,  and  die.l  •    and 
by  Ins  will  devised  ail  his  real  and  personal  estate  to 
his  brother,  the  defendant  .Anm..  lie/ul,  subject  to  the 
payment  of  liis  debts,  and  of  the  mortgage  .in  the  land 
and  of  an  annuity  of  SlOO  a  year  to  Ins  widow  durin- 
widowhood,  and  in  lieu  of  dower;  and  of  a  legacy  of 
^100  to  Isabella,  payable  ten  years  after  his^dmth 
The  widow  of  Alexander,  elects  to  take  her  dowei-  in 
heu  of  the  provision  for  her  under  her  husband's  will 
Catharine,  daughter  of  James,  the   testator  is  still 
an  infant.     All  the  other  legatees  have  come  of  age. 

Alexander,  before  his  mairiage,  held  the  land  de- 
vised subject,  upon  the  personalty  being  exhausted,  to 
the   legacies    bequeathed    by  his   father,  and   to   the 
mortgage  created  by  himself  in  favour  of  his  mother- 
and  it  passed  with  his  personalty  to  his  devisee,  ./«77ie/ 
subject  to  the  same  charges  and  to  the  annuity  to  his 
widow  ;  and,  upon   her  electing  to  take  her  dower, 
subject  to  her  dower  in  place  of  the  annuity     And 
the  widow  herself,  electing  to  take  her  dower,  was 
dowable  of  the  land  as  it  stood  at  the  date  of  her  mar- 
riage, i.  e.,  subject  to  the  legacies  and  the  mortgage, 
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which  were  chaigoiidle  upon  it  iti  the  hniidH  o(  Alex- 


f^r  at    Uio  (late  of  1 
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T  iiiarK'"«»«jre  with  him. 


H«l(j. 


HiU 


Ti   'ri  liow  and  in  wliat  proportion  sliould  tht!  l.-i^acioH 
1  the  niortga^o  bu  mot  hy  Ja/urw  and  Ihi-  wid 


low 
ow 


respoetivi'ly  i     James  i.s  tonant  in  ft-o;  and  the  wid 
is  ti-nant  for  lite  of  i»ne-thii(l  of  the  land,  or  of  tlio  ix-utH 
and  prctHts. 

I  tak»!  thu  -^^'ncral  rul.-  to  ho  ns  hi'tweon  a  tenant 


for  lifo  and  a 


reuiaindtTuiun   in  respt-ct  of  a  cl 


largo 


upon  an  estate,  tliat  it  is  the  (hity  of  tho  tenant  for 
life  to  jin>-  the  interest  on  the  charge ;  and  tho  duty  of 
the  rem   Iiiilernian  to  pay  the  prineipni. 

To   iipi'ly   that   ruh(    to    tliis   case.     The   widow   of 
Ali'.r.,,i(/''r  would  be  chargeable  with  one-third  of  tho 
interest  on  the   mortgage  until  tho  principal  became 
payable,  and  so  on  any  balance  of  principal  until  it 
beeiuiie  ])ayable.     The   title   of  /tones  as  devisee   in 
fee,  and  the  title  of  Jfarritf,  wiiow  of  Alexander,  as 
Judgment  i^^wres.s,  accrued  at  the  same  time,  viz.,  the  date  of  the 
death  of  Alexander;— iih  of  June,  187!).     At  that  date 
one  year's  interest,  i.e.,  from  1st  of  January,  1H7.S,  was 
due  on   the  mortgage,  and  one-third  of  that  interest 
was  as  between  her  and  Jamen,  the  devisee,  payable 
by  her,  amounting,  as  I  compute,  to  S44.     What  wa.s 
afterwards  payable  by  her  is  a  matter  of  easy  calcula- 
Uon.     It  would  be  less  from  time  to  tiuie  as  the  prin- 
cipal became  jiayable ;  ic  being  the  duty  of  the  devisee 
in  fee  to  meet  the  principal. 

Then  as  to  the  legacies.  Tlu-  plaintiff,  the  eldest 
child,  came  of  age  the  1st  of  July,  1871,  and  her 
legacy  then  became  payable.  The  person  to  pfc,y  it,  as 
there  was  no  personalty,  waa  Alexander  himself.  It 
was  hargeable  upon  his  estate.  She  was  entitled  to 
intei  V  after  coming  of  age,  and  the  person  or  estate 
prii.ic., ..  \,i=,rge:.>Je  with  that  interest  was  Alexander 
or  hii<58iH..>.  dter  h.\p,  '^leath  the  person  to  pay  the 
legac;^  v.-ii,  ^a-Jies,  the  J.visee.  Harnet  the  dowress 
is  only  pioperly  a  party  because  the  land  in  which  she 
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ipon  whiel.  the  l..gaey  was  duu.,'ed,  and  the 
person  to  pay  it,  if  it  had  Imvu  payable  to  any  one  hut 
I'lt'iself.  As  It  was,  the  K-yaey  was  "at  han.l"  three 
days  after  it  was  payable. 

The  plaintiff  has.' in  n.y  view.  ,p,ite  niiseonceivod 
the  position  an.l  liabilities  of  the  def-ndant  Harriet 
licnl,  an.l  th.'  .l.-f.ndant  J.inw,  Ji,ui     |f  j,„,^;,,f  ,,^,1 
>y  her  answei-,  taken  the   proper   ground  as  t.)  her 
rights    and    liabilities,  I  .should    have   given    her  her 
costs,   but  the  groun.ls  taken  by   her  are  untenable. 
The  grounds  taken  by  the  plaintirt'  an.l   the  defen.lant  ""*'""'■ 
Jamr.s  Rehl  aiv    e.p.ally  untenable.     The    .lefen.lant 
AnnFnmr  R,id  takes  thu  groun.l  that  she  is  entitle.l 
to  be  paid  her  mortgage  in  preference  to  the  dower  of 
Harru't     I  hold  that  her  mortgage  is  a  charge  upon 
the  land  of  Ah'xandn-  in   th.-   han.ls  of  Jauies    his 
<levi,see,   and   of    the   dowress ;    so   that   the   crj-ound 
taken  by  ^71;.  Fvaser  Held  is  in  substance  correct- 
and  she  is  entitle.l  to  her  costs;  but  it  is  Jamen  who 
must  pay  them,  inasmuch  as  he  is  the  real  substantial 
<lefaulter  upon  the  mortgage.     The  plaintiff  an.l  the 
other  defen.lants  will  pay  their  own  costs.     The  de- 
fendant Harriet  is  entitled  to  .lower,  and  to  have  it 
assigned  to  her.     It  will  stand  charged  to  the  extent 
that  I  have  indicated. 
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GiLLAM   V.    GiLLAM. 
Dower — Election— /(jnorantia  Jiiriii,  <(r. 

The  testator  made  a  provision  in  favour  of  his  widow,  much  more 
advantageous  to  her  than  her  interest  aa  dowress,  and  which  was 
expressly  given  in  lieu  of  dower,  and  given  during  widowhood. 
The  will  was  acted  upon  for  two  years,  when  the  widow  married  a 
brother  of  her  deceased  husband,  and  thereupon  filed  a  bill  alleg- 
ing that  she  had  accepted  the  provisions  and  bequests  made  for,  and 
given  to  her  by  the  will  in  ignorance  of  lier  right  to  dower,  had 
she  elected  to  t.ike  dower  ;  and  in  her  evidence  she  swore  that  she 
had  been  ignorant  of  such  right  until  advised  in  respect  thereof  in 
1880,  shortly  before  her  second  marriage,  and  she  now  sought  to 
have  dower  assigned  to  her. 

lii'ltl,  that  the  rule  "  /'jnorantia  jKri.'*  tumincm  vxciisat"  applied,  and 
the  bill  was  dismissed,  wi(jh  costs. 

Examination  of  vvitnesse.s  and  hearing  at  the  Wood- 
stock Sittings  in  the  Spring  of  1881. 
The  facts  appear  in  the  judgment. 

Mr.  Bo\jd~  Q.  C,  for  the  plaintitf.     ■ 

Mr.  Fletcher,  and  Mr.  Moss,  for  the  defendants. 

In  addition  to  the  cases  mentioned  in  the  judgment, 
Wdhe  V.  Wdke  (a),  Coleman  v.  Glanville  (b),  Westacott 
V.  Cockerlim  (c),    Walmsley  v.    Walmsley   (d),   were 
referred  to. 

Spragge,  C. — The  provision  made  by  the  will  of  the 
testator  in  favour  of  the  widow  was  very  much  more 
favourable  to  her  than  her  rights  as  dowress. 

What  is  devised  and  bequeathed  is  in  terms  in  lieu 
of  dower ;  and  is  also  durante  viduitate. 

He  bequeaths  to  her  all  his  household  furniture, 
books,  moneys,  wearing  apparel,  a  bay  mare,  a  cow, 


(a)  1  Ves.  Jr.  335. 
(c)  13  Gr.  79. 


{l>)  18  Gr.  42. 

{(I)  29  U.  V.  R.  214. 
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fl-nd  a  buggy,  "for  her  sole  and  absolute  use,"  and  he 
<levises  all  his  real,  and  bequeaths  all  his  personal 
estate  (not  becjueathed  to  his  wife)  to  his  executory  in 
trust. 

The  real  estate  consisted  of  a  farm,  the   estimated 
value  of  which  Avas  89,000,  and  the  executors  were  un- 
willing to  sell  it  for  a  less  sum.     It  was  estimated  at 
the  hearing  to  be  worth  $8,.500,  an.l  the   personalty 
other  than  that  becjueathed  was  considerable,  something 
over  !$l,o00.     The  testator  died  in  November,  1878.  ° 
The  will  was  acted  upon.     The  widow  received  the 
specific  articles  bequeathed  to  her.     She  received  the 
Cull  amount  of  the  rent  of  the  farm,  the  executors  havin,  j 
leased  instead  of  selling  it.     A  house  in  Merrickville 
was  at  her  request  purchased  by  them  and  occupied  by 
her  and  her  children,  and  she  unquestiona1)ly  took  the 
benefits  provided  for  her  by  the  will. 

In  the  spring  of   1880  she  became  engaged  to  be 
married  to  Joshua,  a  brother  of  her  deceased  husband, 
and  in  December  of  the  same  year  she  married  him  ;  •'"'•e'nnnt 
-iind  thereby  forfeited  the  provision  made  for  her  by 
her  first  husband's  will. 

She  now  alleges  that  she  took  under  her  husband's 
will  in  ignorance  of  her  right  to  dower  if  she  elected 
to  take  it ;  and  she  swore  that  she  was   ignorant  that 
she   had    such    right    until  she  consulted  Mr.    Cook, 
&  solicitor,  in  the  summer  of  1880.     The  defendants' 
invoke  the  maxim,  ifjnomntia  juritf  non  excusat;  and 
the  plaintifl^ quotes  Lord  Westbiiry's  eKplamtion  of  the 
maxim  in  Cooper  v.  Phibbs  (a),  wh'^re  his  lordship 
said:    "It   is   said  '  Ignorantia  jm-is  hand  excusat'; 
but  in  that  maxim  the  word  'jtis'  is  used  in  the  sense 
of   denoting  general   law  the   oi-dinary   law   of    the 
country.     But  when  the  word  'jus'  is  used  in  the  sense 
of    denoting  a  private    right,    that   maxim    has  no 
application." 


(n)  L.  R.  2  H.  L.  at  170. 
48 — VOL.   XXIX   GR. 
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The  latter  part  of  Lor,]  Wenthimjs  ol.servation* 
shews  how  and  why  lie  held  the  maxim  inapi)licable  to 
the  case  in  judgment. 

Lord   ChdraHford'H   explanation    of  the   maxim   in 
E,id  Bmacham,/,  v.  Winn  (a),  is  not  quite  so  general 
He  says :  "  With  reg.n-d  to  the  objection  that  the  mis- 
take (if  any)  was  one  of  law,  and  that  the  rule  '  iquor- 
antia  juris  vmunevc  excusaf  api.lies,  I  would  observe 
upon  the  peculiarity  of  this  case  that  the  ignorance 
imputable  to  the  paiiy  was  upon  a  matter  of  law  aris- 
ing upon  the  doubtful  construction  of  a  grant.     This  is 
very  different  from  the  ignorance  of  a  well  known  rule 
of  law." 

Mr.  Fonhlanque  in  his  book  oa  Equity  Jurisprudence 
p.  119  n,  thus  states  the  rule,  "As  to  ignorance  of  law 
It  may  be  laid  down  As  a  general  proposition   that  it 
shall  not  atfect  agreements,  nor  excuse  from  the  leqal 
consequences  of  2>articular  acts,  even   in    Courts  of 
e.»a..„t  ^^^"'f  /^"'^  .letter  clause  of  the  sentence   applies 
precisely  to    this    case.      Mr.     Broome    quotes    and 
adopts    the    above    passage  from    Mr.  Fonhhmque's 
book,  and  refers  to   several   cases   in   support   of   it 
(6),  among  others  to  the  case  of  the  Directors  of  the 
Midland  G.  W.  E.  Co.   v.  Johnson  (c).     I  would  refer 
to  the   language   in    that  case  of    Lord   Chelmsford 
at  p.  810,  and  of  Lord   Wensleydale  at  p  814  •  and  to 
the  rule   as  stated  by  Mr.   Spence,  vol.  i,  p.  663  that 
the  pretence  of  ignorance  of  law  could  not  be  used  to 
enable  a  person  to  acquire  what  had  not  been  his  own 
or  to  better  his  condition." 

In  the  passage  quoted  by  Mr.  Boyd  from  Mi-  Scvih- 
ner's  book  ou  Dower,  vol.  ii,  p.  48*,  it  is  put  very 
strongly  that  "no  acts  will  be  binding  on  the  widow 
unless  done  under  a  full  knowledge  of  all  the  circum- 
stances ;  and  of  her  rights  ;  and  with  the  intention  of 


{o)  L.  R.  6  H.  L.  at  234. 
(c)  6  H.  L.  C.  798. 


(/')  Legal  Maxims,  5th  Ed.  p.  263. 
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intolhgent  choice,  will  not  be  an  .lection,"  and  tlicre 
are  other  passages  of  the  like  import,  suf.port.-d  chiefly 
by  American  cases.     But  this  is  materially  qualified 
b^  the  lonrned  writer  in  a  subsequent  passaV^e'  p.  490 
Ihere  is  one  case  in  the  American  Court^  Tooke  v 
llaneraan  (a),  in  which  the  learned  Judge  laid  down 

here ,  bu    I  find  it  laid  down  nowhere   else,  and    the 
current  of  authority  is  against  it. 

The  English  case  that  is  pel  haps  most  in  favour  of 
the  plaintiff  IS  that  of  A'i.Z,,^  v.  Couss.ucker  (l>)  .vhere 
provision  was  made  for  the  wife  by  will  expressly  in 
lieu  of  dower  and  she  elected  to  take  under  the  will  • 
and  afterwards  was  allowed  to  retract  and  to  have  her 
dower      But  this  was  allowed  to  her  on   the  ground 
tha     she   had   elected    under  a  mistaken    impLsion 
that  her  husband's  creditors  would  make  no   claim 
upon  the  estate   devised  to   her.     And   so  it  was  in 
reality,  under  a  mistake  of  fact  her  election  was  made    '"^^-.u. 
and  for  that  reason  it  .vas  held  not  binding  upon  her' 
There  is  no  pretence  in  this  case  that  there  was  any' 
misapprehension  by  the  widow  upon  any  question  of 
tact;  and  the  provision  in  the   widow's  favour  was  so 
manifestly  more  for  her  benefit   than  her  independent 
light  of  dower,  that  if  she  had  known  that  she  could 
have  taken  her  dower  in  preference,  if  she  had  thought 
fit   It  would  have  been  shere  folly  in  her  to  prefer  to 
take  her  dower  unless  she  contemplated  a  second  mar- 
riage.    She  does  not  say  now  that   she  contemplated 
this,  nor  does  she  say  that  if  she  had  known  that  she 
had  a  right  to  elect,  she   would  have  done  otherwise 
than  what  she  did.  viz.,  take  the  provision  given  to  her 
by  the  will. 

I  thought  at  the  hearing  upon  the  evidence  before 
me.  that  it  was  true  that  the  plaintifl^  did  not  know 


'tgtt 


(a)  7  Ueo.  20. 


{(>)  12  Vea.  at  143,  153. 
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that  she  had  a  right  to  elect :  and  that  I  could  not  say 
(whatever  I  might  think  to  be  probable),  that  .she 
would  not  have  elected  to  take  her  dower  if  she 
liad  known  that  .she  had  a  right  to  do  so.  If  she  then 
contemplated  a  second  marriage  (a  matter  as  to  which 
I  could  know  nothing),  she  would  probably  have 
elected  to  take  her  dower,  and  I  inclined  to  the  opinion 
from  the  passage  read  to  me  from  Mr.  Scrlbner's  book, 
and  from  the  language  of  Lord  Westhury  in  Cooper  v. 
Ph'ihbs,  that  the  plaintiff's  case  was  not  within  the 
maxim  "Ignovantia  juris  non  excusat"  ;  but  further 
consideration,  and  an  examination  of  the  authorities 
have  led  me  to  the  conclusion  that  it  would  not  only 
be  dangerous  to  admit  such  a  case  as  the  plaintiff's  to 
be  outside  of  the  rule,  but  that  the  authorities  as  well 
as  reason  are  agaihst  it.  I  must,  therefore,  hold  her 
bound  by  her  accepting  the  provisions  of  the  will,  and 
acting  in  accordance  with  them. 

The  bill  must  be  dismissed,  and  with  costs. 
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King  v.  Hilton. 

Default  of  execiUor—LiahUili)  of  co-e.reciitor. 

//.  &  C.  were  appointed  execi.tors.  II.  took  upon  himself  the  actual 
management  of  the  estate  with  the  knowledge  an.l  consent  of,  but 
not  under  any  express  agreement  with,  C.  If.  applied  a  sum  of 
money  to  his  own  use,  but  of  this  C.  was  not  aware.  The  will 
contained  the  usual  indemnity  clause  exonerating  each  from  lia- 
bihty  for  the  other. 

Held,  that  C.  was  not  liable  for  the  sum  appropriated  by  //. 

An  order  for  the  adininistiatiou  of  tlic  real  and  per- 
sonal estate  of  W.  Hilton,  was  made  in  June,  188], and 
on  the  9th  of  Decendjer,  1881,  the  Master,  to  whon'i  the 
proceeding  was  referred,  made  his  Report.  The  case 
came  on  to  be  heard  upon  further  directions ;  and  as  to 
the  question  of  costs  on  the  25th  January,  1S82.  when 
the  only  (juestion  argued  was  the  liability' of  the  defen- 
dant Thomas  Cammings,  as  executor,  for  the  misap- 
propriation  of  funds  of  the  estate  by  his  co-executor, 
John  Hilton. 

Mr.  Winchesfpr,  for  the  plaintiff  and  three  legatees. 
Mr.  Hall,  for  the  defendant  Hilton  and  other  le.Ai- 
tees.  ° 

Mr.  W.  K  Miller,  for  the  remaining  legatees. 

Mr.  Howell,  for  the  defendant  Cnmmincjx,  cited' 
Price  V.  Stol-es,  2  W .  &  T.  86."). 

Mr.  Winchester,  in  reply,  cited  2  Willh,nu  on  Exe- 
cutors, 8th  ed.,  1834-5. 
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The  facts  appear  in  the  judgment. 

Proudfoot,  J. -There  were  two  executors,  John 
Hilton  and  Thomac  Cummlvgs.  Both  proved  the 
will.  John  Hilton  is  dead.  The  Master  certifies  that 
John  Hilton  took  upon  himself  the  actual  mana<^e- 
ment  of  the  estate,  but  with  the  knowledge  and  con- 
sent of  Cumvungs;  and    in  so   managing  the  estate 


Judgment. 


382 


OHANC'KJIY   REPORTS. 


1881.  •^"^'"  Hilton  applied  to  liis  own  u.se  a  portion  of  the 
money  bcli^nging  to  the  estate,  amounting  to  tlio  sum 
of  i?.")G0.12,  for  which  Cuwniiif/s  claims  he  is  not  liable, 
but  with  which  the  Master  has  charged  him.  The  will 
contained.  I  am  informed,  the  usual  indemnity  clause, 
exonerating  each  from  liability  for  tlie  otlier. 

I  do  not  think  Cummiv^js  liable  under  these  circum- 
stances for  this  devastavit  of  John  Hilton. 

The   law  is   very   clearly  stated  in  2  WiUiavis  on 
Executors,  6th  ed.,  1680,  et  seq.     An  executor  is  not 
•liable  for  such  waste,  provided  he  has  not  intentionally 
or  otherwise  contributed  to  it ;  the  testator's  misplaced 
confidence  as  to  one  shall  not  prejudice  the  other.     He 
is  not  responsible  for  the  assets  come  to  the  hands  of 
his  co-executor.     If  indeed  he  does  any  act,  for  in- 
stance, handing  over'  the  assets  in  his'  hands  to  his 
co-executor,  who  misapplies  them,  he  will  be  goneially 
responsible   for  them,  just  as  if  he  had  handed  them 
over  to  a  stranger.     But  if  he  is  merely  passive,  by 
Judsrment.  not  obstructing  his  co-executor  from  getting  the  assets 
into  his  possession,  he  is  not  responsible.     The  cases  he 
cites  illustrate   the  rule  very  well.     If  by  agreement 
among  vhe  executors,  one  is  to  manage  one  part  of  the 
estate  and  the  other  another  part;  each  is  answerable 
for  the  whole.     Here,  each  receives  a  part  by  agreement 
with    the   other;  and   it  is  the   same  as  if  both  had 
received  :    Gill  v.  The  Attorney-General  (a).     And  so 
where  all  joined  in  a  sale  of  the  testator's  goods,  and 
one   was  allowed  to  receive   the   money,  the  others 
were  liable :  Burrows  v.  Walls  (b).     And  where  sev- 
eral took  out  administration  to  an  intestate,  and  united 
in  appointing  one  to  be  the  acting  administrator,  and 
directed  the  debtors  to  pay  their  debts  to  him,  and  he 
became  insolvent,  the  others  were  made  liable :  Lees  v. 
Sanderson  (c).     In  all  these  cases  there  was  an  active 
intermeddling  with  the  estate,  and  the  defaulter  had 


(a)  Hardr.  314.  (6)  5  D.  M.  &  G.  233.         (c)  4  Sim.  28. 
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been  enabled   to  receive  the  assets  by  their  agreement 
tor  that  purpose. 

But  that  is  very  different  from  the  case  certified  by 
the  Master.     Hilton  taking  the  management  with  the 
knowledge  and  consent  of  Cammin,,.  does  not,  in  my 
opinion  amount  to  any  more  than  being  merely  pas- 
sive withu.  the  meaning  of  the  cases  referred  to  by 
Mr.  }\dUams.     Had  Cm.minos  been  aware   of  the 
imsappropriation    by   Hilton,   a   very   different    case 
would  have  been  presented.     But  each  execut,.r  was 
^nt.tled  to  receive  the  whole  of  the  assets,  an,l /o/.n 
Hilton  was  as  much  entitled  to  receive  them  as  Cam- 
^I'ngs;  the  knowledge  by  CmiMiuiJs  that  he  was  so 
receivmg  tl^em  could  not  make  him  liable,  and  if  he 
knew  ,t  and  did  not  interfere  he  was  consentin...     But 

them  r  ";f  f '  '"  ^"''  ""''''  "'-^  ^»^-^^-"-t  ^^'^--n 
la  Tl  '''tr^'''^-  ^"^  ""less  Cummings  knew 
that  Jo/rn  Hdton  was  misapplying  the  assets,  he  was 
not  bound  to  i.Uerf.re;  the  misplaced  conh^lence  of 
the  testator  shall  not  prejudice  hin.  John  Hilton  was 
a  brother  of  the  testator,  and  it  was  not  an  unusual  or 
unnatural  conclusion  to  suppose  he  would  adn.inister 
the  estate  better  th.n  anyone  else.     No  in.putation 

vhj  Su  \Ullla,,,  (?»v«.f  exonerated  Lamhert  from  lia- 
bdity  m  the  ca.se  of  Langford  v.  Ga^coyne  (a),  should 
exonerate  Cummmgs  in  this  case.     There  on  the  day 

Simrrell,  and  Lambert  met  at  his  house.  His  widow 
brought  a  bag  of  money  into  the  room,  and  asked  a 
person  present  to  whom  she  should  give  it.  This  per- 
son not  having  a  goo.l  opinion  of  Ga.scoyne,  advised 
l.er  to  give  it  to  SpurMl,  which  she  di^l     Snu>rell 

« as   held  l.able  but  Lambert  exonerated,  as   he  had 
neither  done  nor  said  anything  that  in  any  de<nee 
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(tt)  11  Ves.  333. 
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1881.    contributed  to  the  loss  of  the  money,  or  to  its  getting' 

"^^"^  into  GascoinicH  liantls.     Anil  Sir  William  Ora/nt  said 

,,„\        that  it  was  not  incumbent  on  one  executor,  by  force, 

Hilton.  •' 

to  try  to  prevent  the  money  getting  into  the  hanrls  of 
another.  In  that  case  Lambert  knew  the  money  <;ot 
into  (i'i,fico7/ne'x  liands,  and  must  have  consented  to  it 
as  much  as  Cmnrn'iif/s  did  liore,  liut  in  the  absence  of 
any  knowledge  of  inteniled  misapinopriation  he  was 
not  held  liable. 

I  was  referred  to  a  pa.ssage  in  Mi'.  WiliiamHS  book, 
where  he  is  said  to  have  stated  that  the  executor  in 
such  a  case  as  the  present  would  not  b(?  relieved  from 
liability  by  the  usual  indemnity  clause:  (Ith  ed.,  p. 
1687;  iStli  ed.  18.34  But  the  author  is  there  (mly 
speaking  of  executors  who  stand  by  and  see  a  breach 
of  trust  committed.  The  indemnity  clause,  which  has 
been  enacted  in  R.  S.  O.  ch.  107,  sec.  2,  is  said  to  be  of 
little  practical  utility,  as  it  only  enunciates  what  the 
law  was  before.  (Watters  on  Statutes  for  Amendment 
Judgment.  qJ  |j^^^  p  g^j.;)     g^,^^  |.]^gj.g  |^  „„  doubt  a  tcstator  may 

define  the  duties  of  his  trustees,  and  relieve  them  from 
the  ordinary  liabilities  incident  to  their  office:  Wilkins 
V.  Jlof/g  (a),  per  W  estJiury,  C.  However,  in  the  pres- 
ent instance,  I  think  the  law  sufficiently  protects  the 
executor  without  resorting  to  the  indenuiity  clause. 

Nor  do  I  need  to  ini|uire  as  to  the  responsibility  of 
an  executor  for  joining  in  an  act  which  might  have 
been  done  by  the  co-executor  alone  ;  (2  Williams  on 
Executors,  1691,  Gth  ed.)  No  case  of  the  kind  is  made 
here. 

The  decree  will  declare  that  Cumviings  is  not  re- 
sponsible for  the  S5G().12. 


(a)  10  W.  R.  47. 
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Re  Ross. 

Corroborative  evidence fitnhit^  ,.e  rs    -i  ..  ^ 

0  ch  61    fZu^        .  ^  r^*rnitaUom~EvUlence  Act,  R.  S. 
V.  ch.  63-Executors,  retainer  hy-Allcwance  of  inUrest 

.liachar«e  the  debt  w.^houf  ^Invlt c/^^^^     "  "  "^  ^°^'*^°''  *^' 

would  constitute ^^^ll^lT    T"" '''  "'^'^  -"^rits.  and 

material  corroWat Ln  oMh«  f   "'^^P^"'^«"*  '^^'^  ot  action,  eome 

enforcing  thtramr„LtbV'n""^^^  P''^*^  intererted  ir> 

^tisfy  tL  tent  wL::; t      EvS  e^  Ts  "j'"  ^  ^f '  *^' 

executor  to  retriSllr        '°^  "«^*  '"^  *^^  P^^  ^^  *he 

creditor,  any  oTer  c"  "l it- -     "  ^^""'^  '"  executor  claiming  as 
The  oircu^staLes  unTe  '  irilt  "'/''  '*^*"*^  ^^  ^•'"•*^«'"«- 

-.ed  or  refused  inlMttr^XcirjanS^^^^^^^ 

An  administration  matter. 

The  local  Master  at  Barrie  made  his  report  allowing 
John  Ross,  the  father  of  the  testator,  several  inTs  if 
his  clazm  agaxnst  his  son's  estate  which  were  obTected 
to  by  the  creditors  of  the  testator  ^ 

report  of  the  master  by  all  other  creditors  of   the 
bt  htr7  ''""'  *'^  ^^^^"  ^'  •^^^^  ^-'  --^  on  to 

The  judgment,  in  which  the  facts  fully  appear  was 
delivered  on  the  14th  December,  1881. 

Mr.  TKilfaccZoiiaW,  for  the  appeal. 
Mr.  (?.  IF.  lount,  for  JbAw  iJoss. 

Boyd,  C.-After  the  son's  death  the  father,  who  is  hia 
executor,  sent  in  an  account  to  the  trade  creditor,  shew- 
mg  his  claim  against  the  son's  estate  to   be  «2907 
49~voL.  XXIX  OR.  '■ 
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Subsequently  another  statement  wns  presented  to  a 
meeting  of  creditors,  in  which  it  was  made  S4,o07.  The 
claimant  explains  by  saying  that  ha  does  not  know 
anything  about  books,  and  that  ho  did  not  know  how 
much  his  son  had  credited  him  for,  and  that  the 
statement  was  prepared  by  Mr.  Bowling.  Boiding, 
however,  says  ho  got  the  lather's  contra  account  84,154 
from  the  father.  At  that  time  it  was  supposed  the  estate 
would  pay  all  creditors.  The  father  was  residuary 
legatee.  Subsequently,  when  it  was  found  the  assets 
would  fall  short,  this  claim  was  more  than  trebled,  and 
it  has  been  allowed  by  the  master  at  $12,.5()3.  The 
items  added,  with  one  exception,  do  not  appear  in 
the  books  of  either  father  or  son,  and  are,  with  but  two 
exceptions,  verified  only  by  the  testimony  of  the  claim- 
ant. The  two  mattfei-s  as  to  which  the  father  is  in 
some  respect  corroborated  are,  first,  as  to  an  item  of 
S3,000  (this  being  the  only  one  which  apptortj  in  the 
books),  which  is  allowed  by  the  master  as  a  debt  due 
judiuiont.  by  the  son  as  of  17th  February,  1873.  We  find  an 
entry  of  about  the  same  date  in  the  son's  cash  book  of 
$3,000,  as  "  deposited  "  with  him  by  the  father  :  and 
second,  there  is  corroboration  from  the  evidence  of  a 
brother,  William  Roaa,  and  from  an  account  rendeied 
by  the  deceased  to  his  father  in  1872  (marked  "  F\") 
that  the  son  was  to  pay  interest,  and  probably  at  9  ])er 
cent.,  to  the  father  on  another  loan  of  S4,000.  This  was 
the  rate  the  father  was  himself  paying  to  Austin,  from 
whom  he  borrowed  it,  as  he  says,  for  the  son.  There 
was  an  unsigned  agreement  as  to  the  34,000,  which 
has  disappeared  since  the  son's  death.  There  has  been 
a  tampering  with  the  account  F*  so  as  to  alter  the 
year  in  the  credit  account,  from  1871  to  1873,  and  the 
year  1872  has  been  interpolated  between  the  months 
July  and  October,  at  the  9th  line  from  the  bottom  ol  the 
last  page.  These  are  circumstances  to  be  considered 
in  giving  effect  4o  a  claim  resting  largely  on  the  evi- 
dence of  the  party  interested. 
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Nearly  half  th..  claim  „  allowed  i,  „a,le  up  „f    ,8., 

eviZl  of  »„        """•  '"''  ■"  *"  '"""•'  'I""-"  «  -."   ""^ 
vuonce,  which  is  corroborate  only  as  to  tho  I||I400() 
But  although  the  master  ha,  disaliowed  the  nrinci 
P«l   money,  W.OOO,  a.,  being  harred   bv  thn^,    ,  , 
of  Limitation,,  he    ha,  alloLriei^    o     Tm 

nte^rfn'ra  "'"''  "  "*'"'^  ""'"-'"-     ^ 
imerest,   being  a  mere  accessory  to  the  nrh.nir^oi    v 

t  e  later  is  Wrred,  ,„  i,  the  forir :  Zl^"XJ 
der  (a),  Montreal  Oily  Bank  v.  I'eMb)     TheTt" 

^ppeHy'ardL^raelrtn^la'r:: 
fact  of  the  credit  beinff  given  in  1S71  ic    i     '.      ,       ° 

1878 ,  prolate  was  granted  on  the  8th  of  October  oTZ' 

father  «.y,  „o  time  wa,  ,pee,Sf i„  ':„2JZ  ""' 
was  to  pay  when  he  wa,  able     p.-  i    """'""^  *«  '"n 

may  have  riffhtlv  br^wtw..         ""'  ™>''  *''«  "aster 
y  nave  rigntly  held  that  the  statute  bemn  („ 

SIX  year,  before  the  grant  of  probate  Tb.f  """ 
aspect  would  be  payable  fortWb  •  ^^ '^ '"  °"' 
theaonwa-sofabLy  NrtdfievM  ''""''^" 
on  the  latter  point.  It  it  isTtr  erceThftr 
was  for  many  years  aftor  7sr«^  n  ,  Z'*^^^"^^  '^"at  he 
d™wi„gontL^n„;::i;VaS~^^^^^^^ 

V  Smith  M     Z^^'^'J'"''  '''>''  potest  crumena:  Daniea 

^0  observation,  of  the  «on ShtgrdUi:  71 


987 


(a)  8  Scott's  N.  R.  147. 
(c)  4  Esp.  36. 


(6)  32  C.  P.  at  24,  2a 
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man's  business.  It  is  not  necessary  to  go  so  far  as  to 
Hhow  a  competency  to  pay  witlioiit  inconvenience,  it  is 
enouj,'h  if  there  is  property  from  wliich  the  debt  may  be 
paiil ;  or,  iis  put  by  Lord  Kenyan  in  Cole  v.  Saa:h)/  (a),  "if 
appearances  indicate  that  ho  is  of  sufficient  substance." 
This  state  of  affairs  regarding  the  son  is  assumed 
throughout  the  evidence  before  the  master.  So  that  in 
this  regard  the  statute  would  have  began  its  coui-so  at  all 
events  when  the  Inst  payment  of  interest  was  made  in 
1871 :  Watera  v.  Ihanct  (b),  Edmunds  v.  Doivnes  (c), 
Scales  V.  Jacob  \jl).  But  if  the  principal  is  barred  so 
should  also  V)c  the  interest.  There  is  no  evidence  of  any 
such  agreement  as  is  set  out  in  the  schedule  to  the  report 
to  the  effect  that  the  father  paid  interest  from  year  to 
ye^  to  Austin, and  tq  some  other  mortgagee  afterwards 
at  the  son's  request;  nor  do  I  think  that  any  such 
request  should  be  implied  in  a  case  between  father  and 
son  when  the  evidence  is  so  extremely  meagre  and 
vague,  and  there  has  been  so  manifiest  an  attempt  to 
exaggerate  any  liability  to  the  utmost.  The  appeal  is 
allowed  as  to  items  25 — 29. 

As  to  the  S3,00(),  the  evidence  of  the  son's  books  im- 
plies that  it  is  a  debt  which  he  owed  to  the  father. 
But  there  is  no  sufficient  evidence  to  justify  the  charg- 
ing of  any  interest  thereon.  The  father  speaks  of  a 
sum  of  S.iO,  which  he  handed  to  his  son  as  a  deposit  on 
the  7th  of  February,  1873,  and  for  which  he  took  a 
receipt  as  follows:  "  Received  from  John  Ross,  the  sum 
of  S3(),to  l>e  had  when  called  for;"  and  it  was  on  the  17th 
of  the  same  month  that  the  son's  books  shew  that  the 
S3,00()  was  deposited  with  him  by  the  father.  The  father 
says  he  did  not  call  for  a  receipt  for  the  $3,000,  as 
he  supposed  the  son's  books  would  shew  it.  One 
would  suppose  the  deposits  were  made  on  the  same 
terms.    If  so,  no  interest  would  be  payable  till  the 


(a)  3  Esp.  160. 
(c)   2  Cr.  &  M.  4C2. 


(h)  2  Q.  B.  757. 
(d)  3  Biug.  65a 
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«»oney  had  Wen  called  for  and  payment  refused  •  Up- 
turn V.  Lord  Ferrers  (a),  lowruUsV Collins  (b).  Even  in 
he  ca.0  of  money  lent  there  i«  at  common  law  no  i.a 
to  receive  mterest  unless  it  is  stipulated  for  or  the 
payinent  of  it  is  to  bo  implied  from  the  cus.o  of  mt 
chants  or  specml  circumstances :  Iliggins  v.  Saraent  (c) 

dL  r  ?  ''"  "'  'P''^''^^  circumstances  to  in- 
duce the  master  to  depart  from  the  rule  at  law 
and  no  attempt  was  made  to  take  advantage  of  the 
provisions  of  the  statute  regarding  interest.  There  s  no 

om^nd  of  interest,  there  isnocharging  of  interest^^ 
books    no  course  of  dealing  which  would   imply  any 

obhgationbythesontopayinterost;andlthinkitiud 
be  unsafe,  in  these  circumstances,  to  allow  the  father  by 
his  sole  testimony  to  receive  interest  at  the  ra  f ^ 
po  cent,  amounting  to  82,357,  and  this,  in  competition 
with  the  trade  creditors  of  the  son 

The  statute  (R.  S.  Ont.  ch.  G2,  sec.  10)  requires  (what 
was  before  the  statute  the  rule  of  the  Court    lit  a    -.'-- 
against  the  estate  of  a  deceased  person  no  one  shouM 
recover  in  respect  of  any  matter  occurring  before  ho 
death  of  such  person  unless  his  evidence  is  corrobom  ed 
by  some  other  material  evidence.    It  is  urged  tha   this 
account  consisting  of  29  items,  is  corroborated  in  two  o 
three  points  by  independent  evidence.  But  this  cannol 
be  sufficient  where  each  item  is  or  might  be  the  matter 
ofaseparateandindcpendentcauseofaction.Cc^.i.Xt 
ion  g.ven  of  an  agreement  to  repay  a  loan  in  one  w. 
01  of  an  agreement  to  pay  interest  on  a  certain  su.ii  of 
money  cannot,  by  implication,  substantiate  an  a  "ee 
men   to  pay  interest  on  a  different  sum  of  moneXt 
^n  a  later  or  earlier  year,  or  of  an  agreement^;" 
money  advanced  at  another  time.    Each  of  such  claims 


38!^ 


i:  i 


(a)  5  Ves.  801. 

(c)  2  B.  &  C.  348. 

(e)  L.  R.  10  Q.  B.  .S71. 


(i)   17  Ves.  27. 
(d)  9  B,  &  C.  .378. 
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stands  on  its  own  merits,  and  some  material  corrobora- 
tion as  to  each  should  be  adduced  to  satisfy  the  statute. 
It  would  be  of  dangerous  consequence  to  hold  that  a 
person  could  recover  claims  for  goods  supplied  and 
moneys  lent  in  large  amounts  against  the  estate  of  a 
deceased  person,  no  matter  how  extended  the  deahngs 
and  however  isolated  from  each  other,  by  verifying 
something  material  to  the  maintenance  of  his  claim  as 
to  one  or  two  out  of  the  list.     A  fortiori  is  this  the 
case   where  the  transactions  are  between  father  and 
son,  and  presumptions  of  advancement  or  gift  have 
to  be  overcome.     I  disallow  the  interest  on  this  $3,000, 
(item  4>)  but  I  overrule  the  appeal  as  to  the  principal 
sum,  $3,000,  which  is,  I  think,  established  by  the  son's 
books.    There  is  no  sufficient  evidence,  (i.  e.  none  but 
the  mere  oath  of  the  Claimant),  to  warrant  the  allow- 
ance of  items  1,  5,  7,  11,  or  the  interest  thereon. 

In  any  event  the  master  should  not  have  computed 
interest  on  such  an  item  as  an  account  for  dried  meat 
»  ^rnenu  ^Ueged  to  have  been  supplied  in  April,  1873,  and  on 
which  Uo  interest  is  allowed.    No  account  was  ren- 
dered,  no  agreement  to  pay  interest,  no  demand  of 
interest,  and  no  vexatious  delay  in  payment  because 
no  claim  was  ever  made  during  the  life  of  the  son.    If 
further  evidence  can  be  adduced  on  any  of  these  items, 
the  executor  may  have  a  reference  back  at  his  own 
expense.    As  to  the  item  9,  there  is  a  receipt  for  this 
$50,  which  I  have  already  set  out,  and  it  should  be 
allowed ;  but  as  to  the  interest  thereon,  (item  10)  it 
should  be  disallowed,  because  it  was  payable  only  on 
demand,  and  no  demand  was  proved, 

This  disposes  of  every  thing  argued,  except  the 
appeal  as  to  the  allowance  made  to  the  executor.  The 
master  has  perhaps  made  a  liberal  allowance,  but  I  do 
not  see  that  he  has  erred  in  principle.  There  is  no 
ground  for  interfering  with  his  conclusions,  and  I  over- 
rule this  ground  of  appeal. 
As  to  costs,  the  creditors  have  succeeded  in  part  and 
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fa.  ed  m  part,  and  it  will  be  better  to  award  no  co,ts  as 
tLt   "T,  •   '''"  '  *'"■'  *»  «='-»'»  *°-J  pay 

hal  feUed  ■'  '■''"""  "^  *°  ^-^  **■»"«■  »"  «""eh  he 

l„.tr  '  .''!i  »""»  "■"  '"■«™™t.  this  estate  beii,.. 
■nso  vent,  the  Property  and  Tr„,t,  Act  applies  so  a' to 
displace  any  r,ght  o(  retainer  in  f„l,  „„  the  part  of  the 
executor:  miks  v.  miis  (a),  and  as  agaiast  an  exe!  .  „ 

£™/,n  \t"P*^/"""'«<'«  Limitations :PMp,; 

If  desired  the  matter  may  be  remitted  to  the  master 
to  compute  interest  on  the  principal  moneys  affect^ 

a  a  477     '^ "'"'""^  °'  *"^  -J-'-.  P— tlo 


(a)  20  Gr.  396. 
(c)  1  R.  &  M.  347 


;  2  R.  &  M. 


(b)  32  Beav.  26. 
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Slater  v.  Mosqrove. 

Statute  of  Limitation — Payment  on  account. 

A  promissory  note  made  by  the  purchaser,  and  indorsed  by  his  son, 
was  given  as  security  for  the  payment  of  land  sold  to  the  defendant, 
on  which  note  a  payment  had  been  made  by  the  indorser. 

ffehi,  that  such  payment  was  properly  applicable  to  reduce  the 
amount  remaining  due  upon  the  purchase  money,  and  was  suffici- 
ent to  prevent  the  running  of  the  statute. 

The  bill  in  this  cause  was  filed  to  establish  a  vendor's 
lien  upon  land,  and  in  default  of  payment  for  a  sale  of 
the  land. 

On  the  22nd  May,  1881,  Mcholas  Sparha  agreed  to 
sell  certain  land  to  the  >  defendant  Robert  Mosgrove  for 
82,000,  payable  $100  down  and  the  balance  at  any  time 
within  twenty  years,  and  interest  fr  om   day  of  sale. 
The  agreement  was  in  writing,  but  was  not  signed  by 
the  parties.    The  cash  payment  of  $100  was  made,  and 
statement,  then  possessiou  was  taken  and  the  title  accepted  by 
Robert  Mosgrove.     Previous  to  May,  1865  a  part  pay- 
ment of  .S198.80,  and  interest  was  made,  and  a  note 
was  given  by  the  defendant  Robert  Mosgrove,  indorsed 
by  his  son  the  defendant  William  Mosgrove,  payable 
1st  of  May,  1865   for  the  balance  of  the   purchase 
money.    Nicholas  Sparks  died  in  February,  1802,  and 
this  note  was  given  to  his  executors  upon  a  statement 
rendered  by  them  to  Robert  Mosgrove.    On  the  5th 
May,  1871,  a  payment  of  $100  was  made  by  William 
Mosgrove  to  the   executors  of  Sparks.     The  entry  in 
one  of  the  books  of  the  Sparks  estate  with  regard  to 
this  payment  was :  "By  cash,   Robert   Mosgrove,  per 
miliam  Mosgrove  on  account  of  interest  $100,  5th 
May,  1873."  It  was  admitted  at  the  trial  that  the  note 
was  given  for  the  price  of  the  land  sold. 

The  issue  bet>^een  the  plaintiff  and  the  defendants 
was  as  to  the  payment  of  the  SlOO,  on  the  5th  May, 
1871.      The  cause  came  on  for  trial  at  the  Ottawa 
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Sittings  for  the  trial  of  actions  in  the  Chancery  Divi-    1881 
sion  on  the  8th  and  9th  days  of  November,  IsSl.  W^ 

Slater 

plabtiff '''^"^^^  ^""^  ^'*  ^'^''^''  ^PP'^^'^  ^°^  *^^ 


V, 

MoagroTe. 


Mr.  0'(?am,  Q.C.,  for  the  defendants. 

Boyd,  C— At  the  close  of  the  evidence  I  found  that  °^'  ""> 
the  payment  of  SlOO  was  made  on  the  note  held  by  the 
Sparks  estate  and  that  the  note  was  given  as  security 
tor  the  price  of  the  land,  so  that  in  my  view  it  mattered 
It  tie  m  law  whether  the  payment  was  to  be  attri- 
^ted  to  the  note,  or  to  be  regarded  as  payment  by 
miham  Mosgrove  as  agent  for  his  father  the  vendee 
In  either  case  it  seemed  to  me  that  it  was  a  payment 

inoney.  and  as  a  matter  of  fact  credit  was  given  for  it 
m  that  way  m  the  Sparlcs  looks,  and  in  the  subsequent 
a    ount  rendered   to  the  father.     This  view  is  I  find  -<^-t. 
susa.nedby  the  language  of  Fry,  J.,  in  Harloclc. 
Ashberry  (a),  where  he  held  that  payment  of  rent 
made  by     tenant  of  the  mortgagor,  Uhout  his  land- 
Olds  knowledge  or  direction,  to  the  mortgagee  was 
such  a  payment  as  stopped  the  running  of  the  statute. 
E^ZnT  T"-'"''^  Oramoorth,  in  Chinnery  v. 

s!  d  no  h-  !  Vi?  ^"P"'"^"'  ''  '^y  ^^^^  *he  statute 

said  nothing  as  to  the  person  by  whom  the  payment 
was  to  be  made,  but  that  of  course  payment  by  a  mere 

And  then  he  puts  a  case,  which  is  on  all  fours  with 
the  present:  "Suppose,  for  instance,  the  mort^a^e 
carried  with  it  as  a  collateral  security  a  righf  to 
receive  an  annuity  payable  by  a  stranger,  and  that 
money  was  received  by  the  mortgagee,  it  would  be 
extremely  difficult  to  say  that  tlie^r  ceipt  by    th 


(a)  29  W.  E.  S87, 18  C.  Kiv. 
50— VOL.  XXIX  GR. 


289.      (6)  11  H.  L.  Ca.  115. 
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Slater 

y. 

MosgroTP. 


mortgagee  of  the  money  from  the  stranger  whose 
payments  were  pledged  as  security  to  the  mortgagee, 
was  not  a  'payment,'  within  the  meaning  of  the  Act. 
It  is  clear  he  would  have  to  bring  such  moneys  into 
account  as  between  himself  and  the  mortgagor."  See 
also,  Roddan  v.  Mosley  (a).  For  the  rea5;ons  given  at 
more  length  at  the  hearing,  and  following  the  above 
Judgment,  authority,  my  judgment  is  in  favour  of  the  plaintiff. 
The  amount  due  can  be  ascertained  by  the  Registrar, 
and  inserted  in  the  decree  as  forming  a  lien  upon  the 
land,  which,  in  default  of  payment,  is  to  be  sold  to 
realize  the  amount  and  costs. 


{(•)  1  Deg.  &  J.  at  19. 


r*  ^  ill ' 

!      -8  ill 
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Re  Board  of  Education  of  Napanee  and  The 
Corporation  of  the  Town  of  xNapa^ee. 

Sclwol  trustees-School  sUe~Mandamus-Practice 

plied  with.  '  requisition  must  therefore  be  com- 

oflaw.nanyproceeding,SheZ^^^^^^^^^^^^ 

to   graut    mandamus  upon  motfonTt  b   ;  rre^"^:;'""^'^ 

restricted,  the  Court  of  Chancery  mkhtako!  ^  '"""  ''"* 

A  summaiy  application  (tliere  bein»noDen,lln„  .„•. 

house  to  be  used  a.  such  and  also  as  a  HeLl  S/ 
Ees-denoe  the  rest  for  ordinary  school  p^s       "    —".. 

It  was  objected  by  the  Municipal  Council  : 
cerv  DmI!    WLcation  could  be  made  to  the  Chan. 

e£fr^-o:i"r/:s:ttrssr: 

(3)  That  the  Municipal  Council  had  not  refusPrl  ih. 
apph«^n,  or  passed  upon  it,  but  adjoutdtr: 

raise  !5.,„0v  fo,  the  school  house,  was  submitted  to  the 
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1881.    council  and  was  held  by  the  chairman  to  be  lost,  as 
j,^"^^^^  seven  voted  for  it  and  seven  against  it. 
NapS'ia'to'    ^^  Y^^  contended  by  the  applicants  that  this  vote  was 
practically  a  vote  for  the  by-law,  as  it  required  a  two- 
thirds  vote  to  reject  it,  by  42  Vic.  ch.  34,  sec.  29,  0. 

Mr.  S.  H.  Blake,  Q.G,  and  Mr.  E.  Meek,  appeared  for 
the  Board  of  Education. 

Mr.  Bethum,  Q.C.,  and  Mr.  Hoyles,  for  the  Municipal 
Council. 

Nov.  icth.  Proudfoot,  J.— After  the  decisions  that  have  been 
referred  to  of  School  Trustees  v.  Toronto  (a),  School 
Trustees  v.  Toronto,  (b),  Perth  Case  (c),  and  the  statutes 
which  they  interpreted,  R.  S.  0.  ch.  204,  sec.  104,  sub- 
sec.  10 ;  R.  S.  0.  ch.  205,  sec.  39,  sub-sees.  4,  5,  6,  7, 
and  sees.  29,  30,  31 ;  R.  S.  O.  ch.  174,  sec.  461,  sub-sec! 
6,  it  is  too  late  to  argue  that  the  municipal  corpora- 
tion had  any  discretion  in  accepting  or  rejecting  the 
requisition  of  the  trustees :  their  duty  was  to  comply. 
The  later  stat.,  42,  Vic.  ch.  34,  0.,  sec.  29,  imposed  a 
qualification  on  the  absolute  right  of  the  trustees,  by 
enabling  the  municipality  by  a  two-thirds  vote  to  reject 
the  request,  and  then  the  trustees  might  require  the 
matter  to  be  submitted  to  the  ratepayers. 

In  this  instance,  the  municipality  have  not  provided 
the  money,  and  they  have  not  rejected  the  requisition 
of  the  trustees.  In  effect  the  vote  in  the  negative  by 
less  than  two-thirds  is  in  fact  an  affirmative  vote,  but 
the  money  is  not  forthcoming;  the  trustees  have  not 
been  placed  in  a  position  to  ask  the  opinion  of  the 
ratepayers,  and  thus  their  only  other  course  is  to  ask  for 
a  mandamus. 

The  objection  that  the  trustees  ask  for  too  much  is 
not,  I  think,  sustained  in  evidence.    They  make  no 


Judgment. 


(a)  20  U.  0.  R.  302,  (6)  23  U.  C.  E.  203 

(c)  39  U.  C.  R.  34,  44. 
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requisition  for  a  residence  for  the  high  school  master,    1881. 
which  for  the  present  I  assume  to  be  beyond  their  juris-  -^-' 
diction,   hough  It  i^  true  that  if  they  succeed  in  pur-KaSn"/. 
chasing  the  house  they  have  in  view,  they  will  obtain  """"""'•'^ 
the  contingent  advantage  at  present  of    such  a  resi- 
dence    But  I  cannot  assume  that  Napanee  will  not 
need  the  who  e  of  the  new  building  for  school  accom- 
modation.  and  from  the  numbor  of  children  who  ouc^ht 
to.  but  do  not  attend  school,  with  the  present  school 

aTb^Tc;; -S' ' ''-''''  '"''"^''' ''  ^-"^^  p-^^^^>- 

It  remains,  then,  to  consider  whether  an  application 

wh  ?i'  tr  ^'  T^'  '"  '^''  ^^^^«i«^  '^  Motion,  or 
wh  her  a  bill  must  be  filed  or  another  action  begun  to 
enable  the  plaintiffs  to  get  the  writ 

Under  the  A.  J.  A.  it  has  been  determined  that  pro- 
ceedings m  the  nature  of  a  mandamus  might  have  been 
had  from  the  Court  of  Chancery.    It  is°true  the  only 
reported  instances  were  where  a  bill  had  been  filed 
Tullyy.  Farrell  (a),  Marsh  v.   Huron  College   (b)    '-^n-t. 
But    I   see    no  reason   for  thinking  that   it  might 
not    have  been  obtained  on   motion.     R.    S    0   di 
40,  sec   8G,  confeired   jurisdiction   on   Chancery    in 
all  matters  which  would  be  cognizable  at  law,  and  ch 
49,  sec^  21,  gave  it  that  jurisdiction  in  any  suit  or  other 
^oceed^ng.     The  Act  respecting  Writs  of  Mandamus, 
K  b.  O.  ch.  o2,  permitted  a  mandamus  to  be  obtained 
m  an  ordmaiy  action ;  sub-sec.  4.  et  seq.,  but  did  not 
take  away  the  jurisdiction  the  Courts  of  law  had  to 
grant  writs  on  motion,  and  the  Court  of  Chancery 
being  clothed  with  all  the  jurisdiction  of  Courts  of  hw 
must  have  had  a  similar  power. 

Since  the  Judicature  Act,  there  is  no  longer  a  Court 
of  Chancery,  the  Chancery  Division,  sec.  Srsub-sers 
IS  but  one  of  the  divisions  of  the  High  Court:  and  bv 
sub-sec.  5,  all  the  Judges  nave  equal  power,  a^thori^. 


{«)  23  Gr.  at  54. 


(6)  27  Gr.  605. 
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1881.    and  jurisdiction.    The  Act  sec.  17,  sub-sec.  8,  gives  a 

niTB^I^f  "S^*  *°  ^"^"6  *  mandamus,  which  probably  means  in  an 

xaX'°'i^'^^*'°°'  ^^^  ^*  '^^^^  °°*^  assume  to  repealthe  section  in 

the  R.  S.  0.  ch.  52,  which  reserves  the  right  to  get  it  on 

motion.     It  seems  to  me,  therefore,  that  this  division 

may  exercise  the  same  power. 

From  what  has  been  said,  it  appears  that  I  consider 
what  has  been  done  to  amount  to  a  demand  and  a 
refusal. 

It  is  possible  the  defendants  may  be  able  to  shew 
that  a  mandamus  absolute  ou^^ht  not  to  issue,  and  they 
should  have  an  opportunity  of  doing  so  if  they  can. 
The  order  will  therefore  Ite  that  a  mandamus  nid 
issue,  and  I  suppose  the  parties  can  agree  upon  the 
time  for  answering,  &c. 

I  have  not  taken  an^  notice  of  the  objections  to  the 
eligibility  of  the  site,  as  I  think  that  is  a  matter  with 
which  the  trustees  have  alone  to  do,  and  that  neither  I 
nor  the  Corporation  of  Napanee  had  any  right  to 
Judgment  inquire  as  to  the  wisdom  of  their  selection,— though 
I  may  say  that  from  anything  appearing  in  the 
affidavits  read  to  me,  there  is  no  sufficient  reason  for 
questioning  the  propriety  of  their  choice. 


CHANCEKY  KEPORTS. 
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Ottawa. 

Mutual  Insurance  Com,any-n.fauU.  U  r>aym.nt  ,„  ..ares-Forfel- 

lure  of  g/iares. 

The  piaintiflF,  on  becoming  a  member  of    f»,«    i  f     , 
agreed  to  accept  his  shares  subTect  to  M  '"f  ""*  '"^^"''y' 

Rule  6  was  to  the  effect  7h„f  ?  ^  '"'"'  "^^  *'»«  company, 

for  a  year,  the  d^!rt^^tlhtTr  '''''"''  "'  P^^""^"*  ''''"- 
The  plaintiff  being  irdeSo""'  "f  ^'""  ^°  '"  •'«'-'*• 
declared  his  shares  forfeited  and  Th  "^^'"■'•'''  ^''^  ^"'•«°*°" 

confirmed  at  a  meeS^f  L    K   *^'^ f  «°««ding  w,«  afterward. 

uponinstitutedproc eeliSh  '  f;"-  ''^^  P'^^'^^ff  *»>«'- 
on  the  grounds.  (1)  S  n^tL  ^fTe  "k*""  "^^'^^^^'  '-'^"'• 
been  given  to  him.  (2)  tSat  nor  *^'  "*^"*''"»  »"  forfeit  had  not 
served  on  him,  so  ha  he  had  h^  *"  *'.?  '"''"*"'•«  '^^^  -*  »>««>• 
holders;  (3)  tLat  1  resotl„  ,7°"'''' *' ''W^^''*' *^  *•>«  ^^are- 
membership,  (4^  that  theta  !tff'     '"'* '"^^^  ^'"^  plaintiff  fron. 

andotherpersonswe  inclSedwh„f\  '  "'""  *" '''^  ^^f^'*-!- 
<5)  that  no  notice  had  iet  riven  „fH  '  uT-  '^'^  J'''""^  ^^^f^ited; 
ing  for  the  election  of  dStor^^  .t  ^^'^u"*  °^  ^'^^  *°""^^  «"-*■ 
legally  constituted  ,  (6  thlt  one  ;f  ?h  r  '^'  '''''°'<>^-te  ^as  not 
forfeiture  had  beco;fii:^^7:2  ^^^^^^^^^^^  Z't"  'V' 

given  of  the  m'ti^g  oM^eT''  "1"  ?''"^"*  "''"^  ^-'bee' 
been  declared  ,  ,8,  ^ ^: ^^SZ^:^'-'^''  ''' 
company  out  of  which  the  arrears  mi;hM,  ^  u  '  '''^'^'^  '"  *^" 

by  a  bylaw  of  the  company  ''Sfil      ?  ^?  ^''''^ '  *"'^  *^'''* 
chargedtomembereliable    •  d  if     ?    *?^  forfeitures  should  bo 
at  the  credit  of  such  memW/'  '     ""*  ^"'^'  ''^'^""^^^'^  -'«»"  «"'Pit.'^! 
•^eW,  that  these  objections  cnnlrl  «,.<• 

upon  the  9th  of  November,  1881  '^''' 

Mr.  O'ffam.  Q.C..  and  Mr.  GormuU,,  for  the  plaintiff. 
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1881.        Mr.  Leea,  Q.C.,  for  the  defendant. 

Nejie,        Bqyd,  C— The  effect  of  Rule  G  is,  that  upon  default 
MuTuai    in  payment  of  monthly  dues  for  a  year,  the  directors 
may  elect  to  forfeit  the  shares  so  in  default :  Moore  v. 
10th  Di.c.  Raidins  (a).     The  plaintiff  bound  himself  to  take  his 
shares  subject  to  this  and  the  other  rules  of  the  com- 
pany.     The  directors  and  society  have  in  his  case 
unequivocally  indicated  their  intention  to.  forfeit  his 
shares  by  the  directors'  resolution  to  that  effect  of 
22nd  April,  1879,  which  was  adopted  and  confirmed 
by  the  shareholders  at  the  next  general  meeting  there- 
after held  on  the  14th  May.   But  the  plaintiff  contends 
that  this  forfeiture  should  be  declared  invalid  for  a 
variety  of  reasons,  which  are  very  elaboratei.>  detailed 
in  the  pleadings.     I  proceed  to  cor  .sider  the  weight  to 
be  attached  to  these  objections  seriatim. 

First.  It  is  urged  that  notice  of  intent.'on  to  forfeit 
should  have  been  given.    This  depends  on  the  terms 
Judgment  of  the  Contract  entered  into  by  the  share  aolders  with 
the  company.      In  the  present  case  no  calls   were 
required,  but  provision  was  made  in  the  rules  for  the 
payment  of  the  shares  by  monthly  instalments  of  one 
dollar  per  share  of  capital,  and  five  cents  per  share  for 
management  fees  on  the  third  Thursday  of  each  month, 
and  that  whenever  default  should  have  been  made  for 
one  year  in  payment  of  any  of  the  monthly  dues  upon 
any  share,  that  it  should  be  lawful  for  the  directors  to 
declare  such  shares  forfeited  to  the  society.     There  is 
no  stipulation  that  notice  is  to  be  given  before  such 
forfeiture  is  declared.     Every  member  knew,  or  had 
the  means  of  knowing,  that  if  he  failed  to  pay  for  a 
year  the  directors  could  forfeit  his  stock.     This  is  not  a 
case  in  which  notice  is  a  condition  precedent  to  forfei- 
ture, and  I  think    the  action  of   the  directors  was 
valid  as  against  this  objection:  Stewart  v.  Anglo  Cali- 
fornia Co.  (b),  KeWa  Case  (c),  Stuhha  v.  Lister  (d). 


(a)  6C.  B.  N.  S.atSlO. 
(c)  L.  R,  9  Eq.  107. 


(6)   18  Q.  B.  7.S6. 

(d)  1  Y.  &  C.  C.  C.  81. 
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of  t„o  fo*;  r « :l;:t'"t '"" """  ^"  ■""■"'= 

A.  1  matter  of  Jaw  t„  f!  ,       .        """P'ny'"  book,. 

«-'%'  - .:,  Tt :  ™ ::;:,:::;«"  ''°"'^' "-' 

would  not  invali.lRto  th„  Zc  .  '"  """'f'-V. 

tlio  book,  i,  not    '  1,7„  "''°'  "''  "'"  """-y  in 

the eonfi,.,,':!::  t rixv""'!™"  1'^"" '- 

not  avail  l-,.-„„olf„nt  PW^'oJ'ng,,,  but  did 

«P".-„o.-  t„e";ii:.^  ;,:?ire.Tr"vrt"'" 

appear  to  be  any  roll,    f"""  '"  '°  "»»'  <"*'  "»' 
done:  Z3„/./,Xm4)  ""  '""'''  "■■""  '"^^  ''^''"  •■"— 

because  it  did  not  It  t"    'e  nX^Tl "™-  ?  '""  ^ 

to  be  forfeited,  and  because  an"  mj,'*'™  '"'°"5«'' 

were  included  with  the  nkinHfr       >  ,f    f       I""'''°^ 

jointly  were  forfeited   tk?'  ""  *"'=''  »*'  "" 

MoveJ  andtS^S^eS""!?"?"""^^- 
shares  held  hv S  ^.  /f  »    T  ,  ^^  "whereas  the 

twelve  months  and  morp  in       ^- ■^'^'^^^''>  bemg  now 

.nder  and  by  vSlr:?  llTn^t^T'-  """ 
the  shares  of  th^  nf^,..    ./"*';  ^^o.  0  of  this  society, 

declared  forl'rdttrtT:^^^^^^^^^ 
reported  to  the  general  meS.  of    ^  T  ^'''^  '^^' 
15th  May  1879  an rl  !    ^      T,       ^^^rel^olders,  held 
______!^ll^2.^^^_«^^^      *^«"^  as  follows  — 
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(a)  L.  R.  2  Oh.  ,321. 
51— VOL.  XXIX  GR. 


{*)  L.  E.  4  Eq.  at  236. 
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"  Your  directors  found  at  the  end  of  the  year  that  the 
following  shareholders  had  allowed  the  shares  held 
hy  them  to  become  twelve  months  and  more  in  arrears, 
therefore  your  directors,  under  and  by  virtue  of  }»y-law 
No.  6  of  the  society,  have  declared  the  shares  severally 
held  b}'  them  to  be  forfeite<l  to  the  society,  viz.,  S.  <f;  //. 
Jiocbridfje,  ten  shares;  Mary  Conv'n)/,i\vo  shares  ,  Juiu' 
('onway,  five  shares;  H.  McCurmick,  two  .shares;  T. 
F.  Nellis,  five  shares." 

I  do  not  consider  any  of  these  objections  fatal.  One 
is  not  called  on  to  construe  the  resolution  with  the 
same  precision  as  is  applied  to  a  conviction  in  a  criminal 
matter,  but  all  that  the  law  requires  is,  that  the 
intention  to  forfeit  should  be  expressed  with  rea.sonable 
certainty  and  disfcinctnass  :  Knight's  Case  (a),  Coohiey'n 
Cafie  (h).  There  is  no  pretence  here,  that  there  is  any 
other  shareholder  of  the  same  name  as  the  plaintiti",  or 
that  the  name  "Nellia"  alone  wotdd  not  have  sufficiently 
identified  him,  or  that  there  were  any  shares  jointly 
Judgment,  held  ]^y  tiie  .shareholders  named.  When  '■  the  .shares  " 
were  forfeited  it  would  mean  "  all  the  shaios  "  held  by 
the  person,  if  none  are  express!  v  excepted.  See  Jvnder 
v.  Union  Ins.  Co.  (c).  The  confirmation  of  the  resolution 
by  the  society  also  cures  by  its  terms  the  last  two 
objections  :  Auatioi'a  Case  (d). 

Then  the  forfeitiui^  is  attacked  on  t'^eg  ound  that  no 
notice  was  given  of  the  holding  of  the  annual  meetings 
for  the  election  of  directors  and  confirmation  of  the  for- 
feiture, anfl  that  there  was  for  this  reason  no  legally  con- 
stituted directorate  in  1878  or  1879.  The  by-laws 
sufficiently  indicate  when  such  meetings  ai'e  to  be  held, 
and  do  not  require  any  other  notice  to  be  given  to  the 
shareholders.  By-law  2  fixes  the  days  for  making  the 
monthly  payments  on  the  third  Thursday  of  each  month 
By-law   11  speaks  of  the  monthly  loan  meetings  as 


(a)  L.  K,  2  Cli.  321. 
(c)  Jur.  \Sm,  p.  21. 


(6)  3  Deg.  &  J.  170. 
(d)  24  L.  T.  N.  S.  932. 
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Mutual 
B.  8 1)0. 


general  mootinm, ami. stati.«(l„.ni  .    . 

Bv-lawlsL.vIl     .■     [l    "'""«'"y  "f  cad,  „io„H,. 

by-law  i  Joe,™''  t  „":'":""■  r"'"™"'' »"'' 

bo  held  in  M„y  oacl,  vl   v        .f    ''"'  "'"-''"«  "  ^ 
clu,i,m  i»  roacht"  tL,,.  "'°  ''^-'"'■■■<  "■«  con- 

heldfortl,re  ten  „('/""■''''  ""■'"'"«  '»  *<"» 

tho  directors  of  ISTs  T  ^^  '    ""^  "'  ""'^''  "'™«"« 

were    c„„fir,„ed   on   U,o         .'"'iL'";™;'''''-''''' 
obj.ct,on.s  then  .,l,o,dd  not  prevail     ^'        ' ""      ^'"^ 

vent  or^th'l  ;™'™^!;'".  f::'"'  "--^'-oi. 

August,  1S78     Noll.i,  "  ''l'I"""'«d  »n  21st 

>"inati„„  ofhis  i„tl;;.,;^;™  ""^'^  ■"«"'  "■■^  tor.  «.».. 

fleially  interested  in  ZTJ^aZS."  "  5°  '°  '™'-'- 

although  h,s  insolvency  supervened  r  T^'  ""^ 

that  his  shares  were  aeeepted  bw.  "°  "'"'"' 

vency,  but  rather  evidenrthe  ^H       '"""^'"'"  '"  '"»'■ 
that  the  assignee  .iid  not  ',-.  *  ™^'  *"  *"  ''f'^'' 

these  ^Imresjnasmuchlto' ^H  "■'  "«'  ''""«'■  "^ 
April,  1879,  as  beta;  thei  ,e  d  w  7^  'w"" '" 
appears  that  Ave  additional  h,re  ^^''^'"'''"'^-  I' 
him  to  hold  intrust  in  pTbrutv  x™'?  ""'«™''  *" 
Februar).,  1878  but  I  thi„l  li  ^'.  '  ^'">'  "<"«'  are 
year],  so  ihat  ,;.„  t Lnhit  ^1  "'  ™  "'  '"  *« 
he  still  had  the  rec,"  te  n  „  b       T"  '"'"'''  '■°'*''=<', 

Ther„iesofthesoi-rdor-:x^:x:;2t 


4oy 
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1881.  the  insolvency  of  a  director  shall  per  se  operate  as  a 
disqualification.  There  is  thus  no  sufficient  evidence 
to  satisfy  me  that  McCormick  ceased  to  be  the  holder 
of  five  shares  within  the  meaning  of  Rule  15,  or  that 
he  was  illegally  a  director  during  the  period  in  question : 
Pulhrook  V.  Richmond  Go.  (a),  South  Staffordshire, 
Raihvay  v.  Burnside  (h),  Phelps  v.  Lyle  (c),.per  Little- 
dale,  J. 

The  next  objection  is,  that  the  meeting  of  directors 
at  which  the  shares  were  forfeited  was  not  a  regular 
meeting,  and  that  no  proper  notice  of  the  'special  or 
extra  meeting  was  given  under  by-law  21.  It  was 
proved  that  notices  were  given  to  the  directors  of  the 
special  meeting,  but  the  secretary  cannot  recollect  what 
was  stated,  as  to  the  object  of  the  meeting.  I  think 
it  may  be  assumed  on  the  authority  of  Knight's  Case 
(d),  that  a  proper  notice  was  given :  and  at  all  events, 
the  confinnation  of  the  proceedings  by  the  society  at 
the  general  meeting  would  cure  any  such  objection 
.jBdgment.  even  if  it  were  open  for  the  plaintiff"  to  raise  it.  See  also 
Lyster's  Case  (e),  Austin's  Case  (/). 

It  is  lastly  set  up  that  the  plaintiff  had  capital  at  his- 
credit  in  the  company,  within  rule  33,  sufficient  to  pay 
all  arrears  and  fines,  and  that  in  such  circumstances  the 
company  had  no  power  to  forfeit.  Rule  32  is  rather 
vaguely  expressed  :  it  is  that  all  fines  and  forfeitures 
shall  be  charged  to  the  members  liable  to  the  same,  and 
if  not  paid  deduct^ed  from  any  capital  to  the  credit  of 
snch  member,  and  shall  be  carried  to  the  credit  of  the 
society.  I  do  not  think  that  the  word  "forfeitures  "  in 
this  rule  applies  or  is  intended  to  apply  to  the  arrears  of 
monthly  dues,  the  payment  of  Avhich  is  provided  for  in 
Rule  6.  The  expression  "  fines  and  forfeitures  "  is  first 
used  in  Rule  9,  and  is  then  so  used  as  to  convey  the  idea. 


(a)  9  Ch.  D.  GIO. 
(c)  lOA.  &E.  113. 
(e)  L.  R.  4  Eq.  233. 


(6)  5  Ex.  129. 
(d)  L.  R.  2  Ch.  321. 
(/)  24  L.  T.  N.  S.  932.. 
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that  I  might !(':;:  he^»  eiti":f  ;st^'^'"°"  • 

plains   TJinnrvi,  +1,  ^"'^eiiuie  ot  which  he  com- 

^ruce,  V.  C,  in  1  Y  Tccct'  '"^"T  '^  ^^^^^^^ 

l^ere  iu  that  the  exe'rcise  of  th,"     ^""'^^  """\^'  ^^^^'''^ 
was  harsK  ir.   ,,^^^*;'^^  °*  ^^is  power  without  notice 

wa  at  east$27o;  u'r^i  /'^  ^^^"^  ^^  *^«  «»^- 

for  ac/rofn:;:^^^^^^^^^^^     -^«-^-^  *^- 

plaintiff  been  notiZl  ^      of  that  amount;  had  the 
his  arrears  ^"  ^'"^'^  ^^^«  ^^  <>«^e  paid 

The  bill  is  dismissed,  without  costs. 
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National  Insurance  Company  v.  Egleson. 

PaHnerahip— Stock,   Suhacription  for—Notke  of  calk. 

The  defendants,  as  partners,  had  been  appointed  agents  of  the  plain- 
tiflFs,  on  condition  that  they  should  become  holders  of  200  shares 
of  the  capital  stock  of  the  Company.  In  pursuance  of  this 
arrangement  they  were  entered  in  the  stock  register  of  the  Com- 
pany for  that  number  of  shares,  under  the  partnership  name  ;  and 
200  shares  of  the  original  stock  were  allotted  to  them  and  the  usual 
certificate  sent.  They  did  not,  however,  'ormally  subscribe  for 
the  stock.  ^  draft  upon  the  firm  for  the  first  call  was  accepted 
and  paid,  ae  arranged  with  one  of  the  defendants.  Subsequently 
E.  wrote  to  the  plaintiflfa  that  he  was  about  retiring  from  the  firm, 
and  desiring  to  be  informed  as  to  the  position  of  the  "stock  sub- 
scribed for  by  them  ;  "  signing  the  letter  as  "  senior  partner,"  &c. 

Held,  in  an  action  for  calls,  .that  the . defendants  were  liable,  and 
could  not  be  heard  to  say  that  they  had  not  subscribed  for  the 
stock. 

Held,  also,  that  it  was  unnecessary  to  shew  that  any  specific  shares 
had  been  allotted  to  the  defendants  ;  or  that  the  calls  were  made  by 
properly  constituted  directors. 

The  notice  of  two  calls,  one  payable  on  the  27th  of  July,  the  other  on 
the  27th  of  August,  was  mailed  at  Montreal,  on  the  27th  of  June, 
addressed  to  the  firm  at  Ottawa,  which  was  received  by  one  of  the 
defendants.  There  was  not  any  affirmative  evidence  that  it  was 
not  communicated  by  him  to  his  co-partner. 

Held,  that  such  notice  was  insufficient,  as  "not  less  than  30  days 
notice  "  was  required ;  and  therefore  the  mailing  of  a  notice  on  the 
27th  of  June,  requiring  a  call  to  be  paid  on  the  27th  of  July,  was 
not  in  time  :— otherwise  the  notice  was  sufficiently  established. 

•    An  action  for. calls  upon  shares  of  the  stock  of  the 
plaintiffs'  company,  tried  at  the  Ottawa  Sittings  for 
the  trial  of  actions  in  the  Chancery  Division  on  the  9th 
and  10th  days  of  November,  1881. 
The  facts  appear  in  the  judgment. 

Mr.  Oormully,  for  the  plaintiffs. 

Mr.  Lees,  Q.C.,  for  the  defendant  Egleson. 

Mr.  O'Gara,  Q.C.,  and  Mr.  McTaviah,  for  the  defen- 
dant Cluf. 
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Dec.  20. 


of  the  company,  assented.     Upon   this  they  wJ  ap 

ClrC  \:r-^-^''  -eeuted'thr  loT. 
iJecembei  187o,  and  the  secretary  entered  in  the  stock 
register  at  that  tune  the  names  of  "  E,leson  and  ctP 
^  .shareholders  for  200  shares.     The  shares  allott  d  t'o 

was  '  ,  r/'y  ^-'^I^.^  «t««k  therein.  Whether  thi.s 
was  e.  .  not,  is  not  m  evidence,  as  it  is  said  that 
the  company  have  never  been  able  to  get  th     bod! 

0  It// that  the  company  should  draw  on  Egleson  ^ml 
CM  a.  three  months  for  payment  of  the  fi       eX 

en  per  cent.  This  was  carried  out  on  the  24th  Decent 
ber  18.0  by  a  draft  for  $2,000.  which  was  accepted  ty 
Ch.ff  in  the  name  of  "  Egleson  and  Cluff;'  and  it  was 
afterwards  paid  by  him.  As  an  acknow  ed^m  nt  o 
this  draft,  the  con.pany  on  the  28th  Decembe  187^ 
sent  a  stock  certificate,  in  the  form  of  a  receipt  which 

Uujfoi  Ottawa,  the  sum  of  ^2.000,  being  first  instal- 
ment of  ten  per  cent,  upon  two  hundred  thares  of   ho 

letter  to  the  company,  m  which  he  says  that  a.  he  i, 
about  retiring  from  the  firm  of  Egleson  ^  duff  he 
desires  to  be  informed  of  the  position  of  L '^^ck 
subscribed  for  by  them."  He  signs  this  letter  «) 
i^gleaon,  senior  partner  of  Eghson  ^  Clur'  An 
answer  was  pi-omptly  sent  to  him,  of  date  1st  Septem- 

n^d        ^t ''  ^^^'^'"^^^  '^''  <^he  first  ins  Jment 
on  200  shares  of  stock  has  been  paid.    To  tliis  EglZl 


Judgment. 
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sent  no  -eply  and  made  no  objection.  It  appears  the 
partnei,  aip  of  the  defendants  as  agents  of  the  company 
terminated  about  September,  187G,  and  although  the 
secretary  of  the  company  knew  something  of  this  at 
the  end  of  the  year,  yet  no  communication  of  the  fact 
was  sent  by  either  of  the  partners  to  the  company, 

Two  calls  were  made  by  the  company  on  the  25th 
June,  1877,  one  payable  on  the  27th  July,  and  the 
other  on  the  27th  August.  1877.  On  the  26th  June, 
advertisements  were  published  of  the  calls,  and  one 
notice  addressed  to  Egleson  d:  Gluf,  was  mailed  at 
Montreal,  on  the  27th  June,  which  was  proved  to  have 
reached  duff's  hands  on  the  29th  June.  It  is  not 
shewn  affirmatively  that  this  was  not  communicated 
to  Egleson  by  Gluf.       ■, 

At  the  close   of  the  case,  I  was  of  opinion  (which 
subsequent  consideration  has  confirmed)  that  there  was 
a  taking  of  stock  by  Gluf  for  both  defendants,  and 
that  Egleson  had  empowered  him  so  to  act,  or  that 
Judgment.  Eglesou  knowing  what  had  been  done  expressly  sanc- 
tioned it.    I  consider  the  letter  of  the  31st  of  August, 
as  a  piece  of  evidence,  almost  conclusive  against  Egle'- 
son's  contention  that  he  knew  nothing  of  the   stock 
having  been  taken,  and  that  CTu^^'had  no  authority  to 
act  for  him  in  the  matter.     I  am  satisfied  on  the  evi- 
dence  that  both  intended  and  were  contented  to  take 
the  stock  as  the  only  means  by  which  they  could  secure 
the  company's  agency.     This  being  so,  it  was  argued 
that  the  defendants  were  not  bound  because  there  was 
no  subscription  in  writing  by  them  for  the  stock     It 
is  true  the  Act  (38  Vict.  ch.  84  D.)  speaks  of  the  shares 
being  "  vested  in  the  several  persons  who  shall  subscribe 
for  the  same."  (Section  3  :)  And  in  section  6,  that  the 
shares  of  the  capital  stock  subscribed  for  shall  be  paid  in 
by  instalments,  of  which  not  less  than  30  days  notice 
shall  be  given.  But  though  subscription  in  writing  is  one 
way  in  which  stock  may  be  taken,  it  is  not  the  only  way.  ' 
Many  cases  are  to  be  found  in  the  books  which  con- 
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..equation  of  2\f  *"  0"'™™!- •■•^Iimite  for  the 

complete  in  all  ita  essentiair^f        ,         ~"'™°'  ™ 
ment,  of  notice  aL»te  „???"?,"  """  ""*      ' 
that  I  think  both  If    7  !  """  ""otn'Mt  ,■  so 

andareliltLlaelSr  rXr'  "1"°"  °' ^""""" 
of  the  case  to  fh/f  n  "^  "^^^^^^'^^  on  this  part 

per  notice  waa  not  given  of  the  Xti  S'^X 
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(«)  11  C.  B.  N.  S.  at  464. 

(c)  9  B.  &  c.  356. 

(e)  33  Beav.  630. 
(9)  3Deg.  ASm.249 
(0  26  L.  T.  N.  S.  650. 
(I)  L.  R.  2  Chy.  427. 
(n)  22  L.  T.  N.  g.  209. 
52— VOL.  XXIX  GR. 


(i)  2  K.  &  .J.  253. 
(d)  27  Gr.  220. 
(0  L.  R.  2  Chy.  528. 
(/*)  3  Deg.  &  J.  1/0. 
W  24 L.  T.N.  S.  752. 
W  24  L.  T.  N.  S.  746. 
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that  tiie  iiotice  sent  to  Egleson  &  Cluf,  was  not  suffi- 
cient so  far  as  Egleaon  was  concerned,  as  it  did  nut 
reach  his  hands ;  (3)  that  the  calls  are  not  shewn  to 
have  been  made  by  properly  constituted  directors; 
and  (4),  that  the  notice  of  the  call  payable  on  27th  of 
July,  was  insufficient  as  to  length  of  time. 

As  to  the  first  objection,  the  authorities  shew  that 
no  weight  is  to  be  attached  to  it.  When  the  company 
have  sufficient  unallotted  original  stock  in  hand  to 
answer  the  number  of  shares  required,  it  does  not  seem 
necessary  to  number  and  ear-maik  the  particular 
shares  allotted.  A  share  is  defined  to  be  an  incorpo- 
real right  to  a  certain  portion  of  the  profits  of  the  com- 
pany. The  substance  of  the  transaction  is  that  the 
defendants  agree  to  takQ  200  of  these  shares  of  the  com- 
pany as  a  consideration  for  their  bt'ng  appointed  the 
company's  agents,  and  in  pursuance  of  this  20.  shares 
.  are  set  apart  for  them :  Ind's  Case  (a),  Thomson's 
Case  (b),  Cookney's  Case,  (c),  Lake  Superior  Go.  v. 
.Judgment.  Morrison  (d),. 

As  to  the  second  objection,  the  charter  and  by-laws 
of  the  company  do  not  provide  for  any  special  manner 
of  giving  notice  of  calls,  and  therefore  the  usual  way 
in  similar  cases  is  sufficient.  Communication  by  letter 
or  through  the  post  is  not  only  unobjectionable  but  it 
is  the  usual  manner.  The  only  point  of  difficulty  is 
whether  one  notice,  addressed  to  "Egleson  S  Chuff, 
Ottawa,"  which  Cluff  alone  is  proved  to  have  received 
is,  in  the  circumstances,  notice  to  Egleson  of  the  call, 
having  been  made.  The  relationship  of  these  defen- 
dants, as  to  their  dealings  with  the  company  is  spoken 
of  in  the  evidence  as  one  of  partnership.  It  is  not 
unreasonable  then  to  apply  rules  applicable  to  the  giv- 
ing of  notice  in  partnership  cases  after  dissolution.  The 
Court  is  averse  to  relieving  persons  from  the  payment 


(a)  L.  R.  7  Ch.  485. 
(c)  3  Deg.  &  J.  170. 


(6)  4  DeU.  J.  &  Sm.  749. 
(d)  22  C.  P.  217. 
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Of  calls  on  objections  not  meritorious  in  character- 
^'-^^;^-.nang.rfiMd  (a),  Austin's  Case,  (b).     U 
IS  we  1  settled  that  notice  to  one  partner  is  ii  a  „art 
nersh,p  transaction,  treated  as  notice  to  th  '  L^and" 
th,s  Ob  azns  after  dissolution  a.s  to  matters  which  are 
to  be  thereafter  completed.     So  far  as  the  company 
concerned  the  two  were  liable  to  pay  just  as  befor" 
and  the  same  notice  that  would  suffice  before  sh  u  d 
be  enough  after  dissolution,  in  the  absence  of  any 

mode  o.  notification  should  be  employed.  The  defendant 
^^'^..ou  cannot  compl.in  of  this  mode  of  treatment  as 
he  speaks  of  himself  as  senior  partner,  and  as  he  is 
informed  that  the  shares  have  been  allotted  to  1,  W 
^  GU£  and  that  communications  between  the  defen- 
name '«i  r  TV^  '''  ^^^"^  ^^''"^^  «»  "-^^r  that 
AuU  V  Ooodnch  (e),  Pritcltard  v.  Draper,  (/)  iLt 
y^Meibj  (cj),  per  Lord  Denman.    Even  if  the  partn 

the    efendants  be  regarded  merely  as  joint  proprietors 
of  the  shares,  the  better  opinion  appears  to  be  that 
notice  to  one  would  be  imputed  to  the  other,  o    tha 
notice  to  one  would  be  sufficient  to  justify  the  inf^! 
ence  ^m  the  absence  of  other  evidence)  that  informa- 

Crtck  (h),  Doe  devi.  Bradford  v.  WatJcins  (i) 

ground  of  irregularity  in  the  appointment  of  the  direc- 
tors ;  and  m  the  absence  of  this,  it  does  not  devolve 
upon  the  plaintiffs  to  prove  that  which  the  law  pre- 
sumes to  be  regular.  ^ 
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(a)  L.  R.  31  C.  P.  407. 

(c)  10  Ha.  453,  4  DeG.  M.  &  G.  542 


(6)  24  L.  T.  N.  S.  932. 


id)  29  C.  P.  421. 
(/■)Taml.  332. 
(h)  5  Eap.  196. 


(e)  4  Russ.  430. 
(g)  1  Q.  B.  349. 
(0  7  Eaat  531. 


412 

1881. 


National 
Ins  Co. 

V, 

£gle8on. 


Judgment, 


CHANCEKY  REPORTS. 

As  to  the  last  objection,  it  is  entitled  to  prevail. 
'  The  statute  provides  that,  "not  less  than  30  days 
notice"  shall  be  given.  Even  if  the  time  ran  from  the 
date  of  posting  the  letter,  yet  the  27th  June  for  the 
27th  July,  is  too  short  a  notice.  The  case  cited  Be 
Jennhigs  (a),  is  no  authority  for  the  sufficiency  of  the 
notice ;  whereas  the  later  case  not  cited  of  Reg.  ex  rel. 
Latouche  v.  Lander  (b),  is  express  up.  i  the  construction 
of  the  exact  words  we  have  to  deal  with,  viz.,  that  "  not 
less  than  such  a  number  of  days,"  means  so  many  clear 
days.     See  also  Beard  v.  Gra7j  (c). 

The  conclusion  of  the  whole  then  is,  that  both  defen- 
dants are  liable  to  pay  the  amount  of  the  third  call,  and 
they  should  pay  the  costs  of  the.  litigation. 


(«)  1  Ir.  Ch.  R.  654.  (6)  Ir.  R.  1  C.  L.  225. 

(c)  3  Ch.  Cham.  E,  104 
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Merchants'  Bank  v.  Bell. 

Entate  of  married  loomen,    liahiUt,,   of    P.«,>  • 

The  rule  of  the  Court  is,   that  it  will  rnf  ,    *    ■ 
from  dealing  with  her  senara/!  I.  .  .'"*'"  '^  '"'"""^'^  ^"'""n 

seized  thereof,  the  SuZTu  ad  '     ?'f '"«  '"'*  '  '^"*  '^  «!>«  ''*« 
tion  of  her  debts.  ^'I'nmister  h.r  estate  for  the  satisfac 

H<ld,  therefore,  that  the  estate  of  a  marr;»  i 
hands  of  her  infant  heirs  wrfXtol""""""'  "  ^'^'^ 
which  she  was  indorser  as  surelytr     rt  sSr  "^  "^  '^  °°*^  °" 

tor  of  the'iast  ^ti^i^^riror^; ^7/1^^ 

istration  had  been  ««    '^  "'^  °""P'^^^-     ^°  !««-«  of  admin- 

'^ft:n:tX"te\rtrs^^^^^^       ^^  *^^  ^-'-^ 

resortingtotheestateof Th«    Lf '°*''^  *°  '^^  exhausted,  before 
the  infant  deftdant   ^L  1 1^^^^  T"'"'^''-     '^^^  -«*«  "^ 

Paidoutofthe  estatri7rt*Lt?a;tirs:r;^^^^^^^^^^^^      ^ 

An  action  upon  a  promissory  note  for  ^230  made  bv 

month  after  datfand  indoLd  V  L  wTfL^futrr 

^i  died  It  Ite      tTV  *'^  "°*^  ^-'-^  ^• 
-urit,  for  r:Ut  a^^  Jt-  err/::: 
|vento;7«m..  ^.,,  as  executor  of  ifaWrj^'T  ^— '" 
The  parties  were  married  in  the  year  1863.    Th   we 
at  that  tune  owned  property,  but  there  was  no  maiX. 

The  action   was  heard  before  Bovr?    P     »*  t,      , 

viUe  on  the  I6th  November   1887   ?!'       '.       ^'^^* 
x^o^emoer,  1881,  and  judgment  was 
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then  given  in  favour  of  the  plaintiffs  against  tlie  estate 
of  the  Imsband  and  wife.  Judgment  upon  the  ques- 
tion as  to  the  sufficiency  of  tl)e  notice  of  dishonour  and 
as  to  the  estate  being  followed  in  the  hands  of  the 
infants  was  reserved.  The  facts  so  far  as  they  concern 
the  decision  of  these  questions  fully  appear  in  the 
judgment  of  Boijd,  C,  delivered  ,>n  the  14th  December 
1881. 


Mr.  Radenhurst,  for  the  plaintitf. 
Mr.  Hall,  for  the  defendant. 

Boyd,  C— I  disposed  of  all  the  questions  involved  in 
this  case  at  the  hearing  except  two.     These  are,  first  : 
the  wife  being  surety  fot  her  husband  by  the  indorse- 
ment of  hispromis.sory  note,  and  dying  intestate  before 
It  matured,  can  her  separate  estate  be  followed  into  the 
hands  of  her  heirs-at-Iaw,  the  infant  defendants  ?    And 
Ju-i^ment.  next,  whether  sufficient  notice  of  dishonour  was  given 
to  render  her  estate  liable  ?     Upon  the  first  point  the 
law  IS  well  settled,  that  the  wife  having  indorsed  the 
note,  and  having  at  that  time  the  separate  estate  in 
question,  must  be  intended  to  have  designed  a  charge 
on  the  estate,  since  in  no  other  way  could  the  instru- 
ment have  any  operation:  Murray  v.  Biirlee{a),Shattock 
V.  Shattoch  (b),  Kerr  v.  Stripp  (c).     Before  the  note 
fell  due  she  died  intestate,  and   the   question  arises 
whether  the  creditor  is  to  be  defeated  of  his  remedy 
against  her  separate  estate  by  reason  of  its  transmission 
upon  her  death  to  her  heirs,  the  infant  defendants.    It 
IS  true  that  her  assignment  to  a  bondjide  purchaser  for 
value  will  defeat  the  right  of  the  creditor  to  resort  to 
her  separate  estate,   but  where  it  is  transmitted  to 
volunteers  as  on  an  intestacy,  does  a  like  result  follow  ? 


{«)  3  M.  &  K.  224. 
(c)  24  Gr.  198. 


(b)  L.  E.  2  Eq.  182. 
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The  law  seems  to  be  waII  on**i„  i  .. 

the  Court  wi„  not  Zi^^n  ho      1'';,"'  ,'""''"',  '"''    '«"• 

against  a  nuin  who  i.  K,.: ,  -.  ^'"  '"torfore      ii«.,k  *• 


V, 

Belt 


against ,.  man  who  is  l„.l„         ""i^"""'  »"ll  intoifoio 
a.lministc-h.ri'for''      •""'    "'"    ""'"'    ""1 

he  a„„,i„i„t..„,";.:  t    "  CnT  ^r^",-'''   -» 
conclusion  cloailv  re»„lfJ7       .>,    ,    "  '''■'"•'■    ^hia 

authoriti..:  0,.,,U  ;:,„;:'  V"'"""""  ''""  "' 

letween    crc.lito-,   of    a    ,r!"-'T'""*''"'  '"='"8 
appoi.,toe,,   „„„..;„::    ;    7::^  7'»;-l  /-'ant 

matter  pithily  thus -..Oiv™,)?'  '    '""''   "'° 

and  crcditors'^^n  Jouity  '  1  Uh  "      """  "'''''•■'""""d 

ration  sh„„,,i.,,;:;:^-;^;,tv::r;;:;  :;»->> 

later  autho  "  os  arr^n  ?        """■f '1'™""",  an,l  all  the  '"•'«.". 
Lave  such  a  !om2  "    ™"  "'  '"'"■"=  """  ""Jito" 

..nk  according  to'  prirH^es  tt^r^r  'T 
the  wife',  CraT;      "    I    T'  ^^  "''-"'"istration  of 

topayforZ;;-^^^^^^^^ 

Ihe  wife  died  on   1.9th  February   1879      Th«       . 
was  made  on  the  20tb    Tn,,       '*'J'^/»'^y-     ihe  note 

inonth.     On  the  3rd  mI    IT"^'  ^"'^'  1^">'^^^^«  ^^  ^ 

and  notice"!': r  ^^ZTir/^'V^^^^^^^^ 


;» 


(«)  Cr.  &  Ph.  48. 

(<-■}  3  Deg.  F.  &  J.  at  520 

(f-)  27  W.  R.  385. 

(.'/)  13  Ch.  D.  21fi 


(i)  6  Madd.  90. 
('')  L.  R.  2  Eq.  182. 
(/)  L.  R.  4  P.  C.  572. 
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^1881^  At  that  (Into   the   husband  was  living  in   the  .same 
;;;;;v--,  ],ouse  as   where  si  .  had  lived,  which   is  part  of  the 
»ta«K     separate  estate  in  question,  and  was  using  and  dealing 
B«".      with  the  furniture  therein  which  had  belonged  to  her 
also  during  her  life.      Here  also  all  her  children  who 
were  infants  lived  with  their  father.     She  left  no  will 
and  it  was  not  .shewn  that  any  letters  of  admini.stration' 
had    been   taken   out.     The   objection   to  the   notice 
urged  before  n.o  was  that  it  should  have  been  addressed 
generally  to  "  the  personal  representative  of  the  wife" 
and  should  have  been  sent  to  the  late  re.sidence.     ik 
Bnnvii  v.  j]fa>:.h  (a),  the  opinion  is  expre.s.sed  that 
when  the  mdorsor  dies  intestate  notice  should  either 
be  served  where  he  has  lived  and  left  effects  before  the 
grant  of  administration,  or  be  given  to  the  administra- 
tor as  soon  as  practicable  after  his  appointment     In 
the  United  States'  decisions,    the  holding  is  in  such 
cases  that  if  notice  be  .sent  to  the  last  residence  or 

J«u«„u.„t      '?^^?  °*  ^"'^"'''  ^^  *^"  ^^^'^^'^  iti«  sufficient 
'•  prtmd  Jane  to  fix  the  liability  of  his  estate,  as  it  may 
reasonably    be    assumed    that    it    will    reach    those 
interested  :   Bkjelow  on  Bills  and  Notes,  282,  2nd  ed 
The  little  authority   there  is  to  be  found  upon  this 
subject  is  collected  and  discussed  in  Cosgrave  v.  Boyle 
ib),  and   in  the  Court  below.     Under  McKemie  v 
NovthTup  (c),  I  think  it  is  immaterial  as  to  whether 
the  person  is  styled   " administrator "  or   "executor" 
if  he  is  the  person  to  whom  notice  should  be  given  as 
such  a  misnomer  could  not  mislead.     The  fact  here  is 
there  was  no  personal  representative  appointed  althoucrh 
the  husband  may  be  regarded  as  potentially  .such  in^s- 
much  as  he  had  the  right  to  obtain  administration 
exclusively  of  all   the  world.      Morally  and   legally 
the  duty  devolved  on  him  to  protect  the  estate,  and 
he  IS  the  natural  guardian  of  the    infant  inheritors 


(a)  I  C.  P.  438. 
(c)   22  C.  P.  338, 


(h)  5  A.  R.  458. 
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huHband  when  livi,  '  r  ha,  „r  T""'  ''J'  '"'■ 
all  m^  ei.c„„,It  ;td'rth  ,™'  '*■•"  '° 
cl«arly  defined  procedu;  t„  J  „,  ,'T".  °'  *">' 

cj.ild..en;«  estate  in  Catd  f  cr:;V'":^  '"^  — 
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Re  Inglehart  and  Gagnier. 

Vendors  and  Purchasers'  Act-BiuUing  Society. 

A  mortgage  was  made,  pursuant  to  9  Vict.  ch.  90,  to  the  president 
and  treasurer  of  a  building  society,  their  successors  and  assigns,  in 
*ru8t  for  the  society.  The  society  having  subsequently  exercised  the 
power  of  sale,  the  then  president  and  treasurer,  successors  of  the 
original  mortgagees,  conveyed  to  the  purchaser  by  a  deed  under 
seal  not  being  the  society's  seal.  The  purchaser  sold  to  O.,  who 
objected  to  the  title. 

i^eW  that  the  lands  were  conveyed  in  fee  simple  to  the  president 
and  treasurer  by  the  mortgage,  and  that  these  officers  for  the  time 
bemg  had  the  power  to  convey  in  fee,  that  the  power  was  duly 
exercised  by  them,  and  O.  was  bound  to  accept  the  title. 

On  the  25th  January,  1882,  a  petition  was  presented 
for  the  opinion  of  the  Court  upon  a  question  of  title  to 
land  under  the  Vendors  and  Purchasers'  Act. 

The  facts  concerning  the  title  and  cases  cited  appear 
in  the  judgment  delivered  on  the  2Gth  January,  1882. 

Mr.  Dingivall,  for  the  vendor. 
Mr.  Furlong,  for  the  purchaser. 

Proudfoot,    J.-A  mortgage  had  been    made  in 
18.55,  to  the  President  and  Treasurer  of  the  Permanent 
Building  Society,  incorporated  under  the  9  Vict.  ch.  90, 
Judgment.  ^J'®^''  s"ccessors  and  assigns,  in  trust  for  the  society.' 
The  society  subsequently  exei  ised  the  power  of  sale  in 
the  mortgage,  and  on  the  6th  of  November,  1861,  the 
president  and  treasurer,  successors  of  the  original  mort- 
gagees, conveyed  to  the  purchaser  by  a  deed  under  seal, 
but  not  purporting  to  be  a  corporate  seal ;  and  by  other 
conveyances,  the  estate  purported  to  be  sold,  if  effect- 
ually sold,  has  become  vested  in   Inglehart     He  has 
contracted  for  the  sale  of  it  to  Gagnier,  who  objects 
to  the  title   that  the  original  mortgage  passed  onlv 
a  life  estate  to  the  president  and  treasurer,  as  they  ari 
not  a  corporation,  ana  the  mortgage  did  not  convey  to 
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them  and  their  heirs  bnffn+j,  ,  ^ 

^  I  think  the  vSorltte  rrlf'"""""'^^--  '''^^ 
Statute  9  Vict,  ch  90  Ll  f.  "^  ^°°^-  ^he  W^ 
-deritisa  body  "^^^^^  ^\.^  -ciety  formed  ^^-li::. 

declare   that  the^Snt  and  t'^'^"     '' '^^^  ^^ 
poration.     But  section   TO  "'''''''''  ^''^  ^  ^^  - 

society  to  hold  rla  e^ta"  "  "  ''  ^^"^"^  ^^  ^^e 
specifies  no  lesser  state  H  """'''"^^ '  ""'^'  ^'  it 
take  mortgages  in  fie  'a '  ''  T"^^^  '^^  ^"^'^^^^  to 
all  titles  Tnd  other  TecuHtit^f  ,T  ''•^'^^^^■^  *^'^^^ 
vested  in  the  presiden   Tn  w,  '°'^'*"''  •^'^''     '^« 

l-ing,fortheufeandtnefito fir"^^      ""  ^"- 
"othing  in  the  Act  to  shew  It         '""'^-     ^^^''^  - 
gages  are  to  be  made  to  tl  r"^'^'""''^^  ^'  ^"^^'t" 

■      operation  of  that  sttute    L T^tl' ^r^  ?^"  ''^'  ^^^ 
these  officers.     The  mort-...!  t„  "^  '''  ^'^^^^^^  ^» 

the  Act  and  conveys  trefstarw.*''  ''"°"^°^^  '' 
their  successors  for  the  use  of  th  '  ^''^""'^^'^  ^"^ 

of  the  statute.     It  was  not  n  '°"''^ '  ^"  ^''«  terms 

should  be  a  corpo.It^r   7'''''^' '^^''^^  *^^ -^''-"tees 
hands,  of  the  corporation   ^7 J""/'' ^''^^^«' ^^e  -■■....... 

authorised  to  hold  in  thi:i:ni""^  '^  ''^  ^*^*"^« 

ihe  English  cases  relied  on  ]L  ^i. 
"ot  authority  on  this   subject   for  . I     ^""'^^'''  ^'^ 
were  not  corporations  Jl    I'  T      '  '""'ties  there 

and  the  powers  were  confprrj  ^  ^«^^5's<r,^-  (a), 
the  president  and  treasurer  /V'.*'"^'^^^'  "«t  on 
corporation,  there  could  be  'no  1  "  '^'''  ''^'  "^ 

in  the  sense  of  the  English  T  '''T"''''  °'"  ^•'*ig"s. 
and  the  effect  of  tled'tl^'r''^^'^'-  ^he  reason 
tionof  the  English  soJ^^^^rLd^'^"^"  '''  '''''''^'-- 
in  that  case,  p.  191 :  and  thL  "^  '' ''  P^^"*^^^  ^"t 

-ith  section    2,  .Latt'  • '  ""'^^^  ^^  ^t  variance 
real  estate.  ^     '  ^°  ^'^""'^  ^  «^al  in  disposing  of 

-!'!.!!r!:!!^^      ^^opted  by «. 


t 
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1881.  .societies  formed  under  the  statute,  and  has  received 
RTiTg'iZit  j"^^^^''^^  sanction  in  many  casesy  among  others,  in  those 
and  Gagnier.  cited.  In  Boe  Barwi<?k  v.  Clement  (a),  the  mortgage 
was  in  fee  to  the  president  and  treasurer,  and  their 
successors,  tc,  and  the  action  seems  to  have  been 
brought  in  the  names  of  one  of  the  original  grantees 
and  of  a  successor  in  the  office  of  treasurer.  Not  a 
v/ord  is  said  as  to  the  estate  being  for  life,  but  it  is 
discussed  throughout  as  if  the  estates  were,  what  they 
purport  to  be,  in  fee.  So  in  Ihe  Essex  v.  Beeman  (6), 
the  mortgage  was  in  this  form ;  and  Sir  J.  Robinson 
says,  the  company  had  the  legal  estate,  and  he  points 
out  that  under  the  9  Vict.  ch.  90,  (though  the  society 
had  the  legal  estate),  the  society  must  have  sued  by 
their  president  and  treasurer. 

The  cases  under  the  Religious  Societies' Acts  are 
Analogous,  and  confirm  the  validity  of  the  vendor's 
title  in  this  case. 

These  observations  suffice  to  shew  that  I  think  the 
Judgment,  jggj  ^^der  the  power  of  sale  was  properly  executed. 
I  therefore  answer  the  first  question,  that  the  lands^ 
were  conveyed  in  fee  simple  to  the  president  and  treas- 
urer by  the  mortgage  ;  and  the  third,  that  these  officers 
for  the  time  being  had  the  power  to  convey  in  fee  by 
the  deed  of  October,  1881,  and  that  the  power  was. 
duly  exercise'd  by  them.  It  is  not  necessary  to  an- 
swer the  second. 

The  purchaser  will  pay  the  costs. 


(a)  7  U.  C.  R.  549. 


(b)  19  U.  C.  B.  509. 
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Joseph  v.  Haffner. 

ing  insolvent,  proceeding  u„f  1    ?°"  ''''  ^''  ""^«-    ^ecom. 

taken  against  hLTZlaTnS*''    ""'''"*  ^'''*  "^  ^«75  were 

by  a,  and  brought  sSVhieragTnsTrir  ^  '""■^^^^^  ""'^ 
vency  of  C,   and  Z)    and  nf^       1       '  '^^^^ignee  in  insol- 

mortgaged  laLds.    if.^LTZVn  Z^T  ."^  ^'^^^  °^  *^« 
made  a  party.  objected  by  J),  that  C.  should  have  been 

J^eld,  that  C.  was  not  a  tr?  ^er  within  fT, 
Act  and  that  nothing  pLsTd    *  t,         '"^■^"'"S  "^  *»•«  Insolvent 
proceedings.     C.  was^Co' e  deol  relToTe  T  ^'^  '"^°^^''"°^ 
and  leave  was  given  to  add  bin.  as  a  deLndant  """^  ^"•'^• 

A  motion  for  judgment  in  a  mortgage  suit 

in  msolvency  of  Clark  nnrl.r  f i     V      ,  assignee 

Thp  fo.^  >  "I  ^^^^/-^  under  the  Insolvent  Act  of  1875 
The  facts  further  appear  in  the  judgment. 

Mr.  Hae,  for  the  plaintiff. 

Mr.  Z^.  C«,sefe,  for  the  defendant  Dickson. 

Bill  2.ro  eor^/esso  against  the  other  defendants. 

Boyd  C.-The  plaintiff  is  the  assignee  of  o  mo..^ 
gage  made  by  one  Clark.       The   ^e^  ^T^, 
IS  the  assignee  in  hsolvencv  of  r/m.;.  „,  i  n-,-^ 
»  purchaser  of  a  lot  sold  bfthe  o^i-'J?.        T  '' 

JV^r  tt:,trs:t\r-*'--^- 

/);V.7.o        1  •    ^^'^^^^^^>  out  not  otherwise  a  trader 
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Judgment. 


the  equity  of  redemption  is  not  vested  in  the  assignee, 
'  and  that  Clarh  must  be  a  party  to  the  suit. 

I  have  considered  the  cases  collected  by  Mr  Clarke 
m  his  useful  book  on  the  Insolvency  Law,  p,  14  et  sea 
and  I  thmk  that  such  a  dealing  with  land  as  in  this 
case  does  not  institute  a  trader  within  the  mean- 
ing of  the  statute.     It  is  not  said  that  the  mortgagor 
obtained  his  living  in  this  way,  and  indeed  it  was 
admitted  that  he  practised  as  a  barrister.    And  not- 
withstanding the  enlarged  meaning  given  to  the  word 
"trader,"  embracing  many  occupations  and   employ- 
ments that  would  not  formerly  have  been   compre- 
hended  under  it,  yet  the  trading  does  not  extend  to 
land  or  any  interest  in  land  :  Re  Chland  {a). 

But  it  vas  said  that  Dickson  could  not  take  the 
objection,  because   the    proceeding  in  the   Insolvent 
Court  was  conclusive.     Nothing  was  said  of  an  assign- 
ment having  been  executed  by  the  mortgagor  to  the 
assignee,  and  I  assume  there  was  none,  and  that  the 
whole  proceeding  was   in  invitum.     To  enable  the 
phuntiH-  to  succeed  he  must  shew  that  he  has  the  pro- 
per parties  before  the  Court,  and  one  of  the  most  essen- 
tial  of  these  is  the  owner  of  the  equity  of  redemption  • 
he  must  therefore  shew  that  the  estate  that  was  in 
Clark  has  vested  iri  his  assignee  to  exonerate  him  from 
the  necessity  of  having  Clark  before  the  Court,— and 
any  o^  the  parties  to  the  suit  are  entitled  to  require 
that  all  necessary  parties  be  brought  before  the  Court. 
If  the  proceedings  in  Insolvency  are  conclusive,  the 
plaintiff  has  done  all  that  is  requisite.    But  I  think  it 
quite  plain  that  the  proceedings  are  not  conclusive  as 
to  Dickson,  or  as  to  the  parties  not  before  the  Insol- 
vent Court.     In  the  ease  of  Groves  v.  McArdle  r-) 
cited  by  Mr.  Rae,  Wilson,  J.,  says,  that  the  decisions 
under  the  English  Bankruptcy  Laws  have  been  uniform 
from  the  earliest  times,  that  the  proceedings  taken 


(a)  L.  R.  2  Ch.  466. 


(b)  33  U.  0.  R.  252,  258. 


p 

1 
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under  them  are  not  conclusive,  but  are  inquirable  into     1  SHI 
^ositJor   "  '°  """^""  ''''''  ''^'  -^^'•-ht:  pro.'        '' 
I  think  the  motion  might  be  refused,  but  as  Dickson 

Plamtift"  to  pay  the  costs  of  the  day. 
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Hendrie  v.  Beatty. 

Interim  injunction-PMntir.  undertakiny^  Varying  ,ninute.. 
On  a  motion  to  vary  .niuutes,  nothing  can  be  done  at  variance  with 

t:on  was  stayed  for  ten  day«  to  allow  a  sub  ta.tle  it,    to  I 
made  for  an  injunction  restraining  the  nlaintwr^         !.  ^ 

detrimental  to  the  Vro,..y  ..^"^^^l^t^^^^^ 

January,  1882,  to  vary  the  minutes  of  an  order  for  an 
injunction  granted  on  the  15th  NovemberlSSl  by 
msertmg  an  undertaking  by  the  plaintiffs  thatnotiin^ 
should  be  done  to  the  detriment  of  an  agreement  by  hf 
defendants  with  the  Grand  Trunk  Railway  ^ 


^fitWfc , 


!', 
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Mr.  Blahe,  Q.  C,  for  thi  defendants.    . 

Uendrie 

Beluy.        ^'•-  ^<=Oarthy,  Q.  G,  and  Mr.  E.  Martin,  Q.  C,  for  the 
plaintiffs. 

The  facts  appear  in  the  juuguient. 

Proudfoot,  J.~Oo  the  30th  June,  1881,  a  raotM-.n 
was  mad.  to  Ferguson.  V.  G,  for  an  injunction  to 
restrain  *i)o  Toronto.  Grey,  and  Bruce  Railway  Com- 
pany from  :u.ndiu-over,  aud  the  Grand  Trunk  Rail- 
way  Company  froui  r;^eMving,  the  Toronto,  Grev,  and 
Bruce  Raihyay,  ,'-,  Coivnsel  for  defendants  asked  an 
enlargement,  uiiJertaking  that  nothing  should  be  done 
m  the  meantime.  ' 

The  motion  subsequently  came  on  before  me,  on  the 
_15th  of  November,  when,  without  going  into  the  case 
It  was  airanged  that  the  injunction  should  issue  in 
terms  of  the  undertaking,  the  plaintiffs  to  have  liberty 
to  amend. 

In  drawing  up  the  order  the  Registrar  has  declined 
to  insert  an  undertaking  on  the  part  of  the  plaintiffs  to 
uo  nothing  till  the  hearing. 

A  notice  of  motion  was  given  to  vary  the  minutes 
by  inserting  an  undertaking  on  the  part  of  the  pLiin- 
tiffs  that  the  railway  of  the  plaintiffs,  the  Toronto 
Grey,  and  Bruce  Railway  Company,  shall  be  retained  in 
the  same  plight  and  condition  as  at  the  date  of  the 
order,  (loth  November,)  or  for  such  other  order  as  may 
be  just.  The  motion  actually  made  is  to  insert  an  under- 
taking  that  the  plaintiffs  are  to  do  nothing  to  the 
detriment  of  the  agreement  with  the  Grand   Trunk 
Railway. 

The  reason  for  granting  interlocutory  injunctions  is 
to  x-etain  matters  un^-^jdiced  by  the  acts  of  the  r  - 
ties  until  the  hean  of  the  cause.  And  ha  ho 
matter  been  mentioned  to  me  when  the  motion  ^^^ 
made,  it  is  very  probable  that  the  injunction  wouJr( 
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-ntathe  3rtati„;"      "". '°  "^^  ^^ -Junction, 

arranged,  and  it  J  „„   J""'     ^'"  ""»  I--"- 
injunction  should  i,!l.?    arrangement,  that  an 

can,  t„  .ve;.ri^ra,::!:d;  r:  '^'"' '  "'-*'- 

sequent  arrangement      It  dn„.      7  *""  ™'>- 

thisnece»rii;in,p"esa  luZl      /"'";  '"  '""  "'"' 
I  would  be  iustiflT/r  .  "ndertaking,  .,„  that 

the  request  '         "^'"  "'•""'"■'''''  '  "ay  think 

Oo,  being  done  .«.<i  t;   w„fc-H?,  "''*'"' 
perhaps    the    defendants    wJd  ™ffe   I  ^^r"  ""'^ 
damage  from  any  aet  of  the,™     Thf  k-p!         "'"' 
plicate  matte,  i^  „ti,,tionTy  tra    fef  tf  tM  ""■ 
otherw.se,  is  however  a  good  around T  "'  ^ 

acts  having  that  tendency      ^  '"J°'"'"«  ""^ 

"e^olo^tZtr 'tit  "-r  f»'='  -"»-'  '»* 
eration,  Lst  it  stouldlw  ,", "  ™ '■"■■"«-°™1- 
I  cannot  refuse  them  ,1  ^^"""°  "»=*  fe,  it, 
seems  to  hate  been  a"  . '"J""*™  ■  ''"'  "^  *«-e 
reference  to  it.  S  ::,r  slrthtTrt^f t  T  "r"^  '» 
to  enable  the  defendants  f.       i  ^'''"  ^^'^  ^^ys, 

for  an  injunctiotrs:::i;^^^^^^^^^^^  ^/on 

anything  to  the  detriment  5f  f i!/        ^'  ^'°'"  ^^^^^ 
<Jrand  Tn;nk  Railway  '^'''^^"'  ^^^^  *he 
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Trude  V.  Ph(enix  Insurance  Company. 


■  Divisional  Court,  jitrindic- 


Practice— Trial  hij  Jtiihje— Rehearing  ■ 

tion  of. 

Rules  274  and  317,  0.  J.  A.,  restrict  the  jurisdiction  of  the  Divi- 
sional Court  after  judgment  to  cases  in  which  the  findings  of  fact 
have  been  undisputed,  and  in  which  it  is  only  sought  to  modify 
or  set  aside  the  conclusion  drawn  by  the  Judges  therefrom  ,  but 
If  the  appeal  is  on  the  whole  case,  as  to  both  facts  and  law  it 
must  be  to  the  Court  of  Appeal. 

Althoiigh  the  decree  was  pronounced  l,efore  the  Judicature  Act.  and 
might  have  been  reheard  under  the  former  practice,  yet  the  cause 
not  having  been  set  down  to  be  reheard  before  the  coming  inta 
force  of  the  Act,  it  could  not  under  the  provisions  of  the  4ct 
respecting  pending  business,  be  reheard. 

This  cause  was  heard  and  a  decree  made  on  the  19th 
May,  1881.  It  was  set  down  by  the  defendant  after 
the  coming  in  force  of  the  Judicature  Act  for  rehear- 
ing of  the  whole  case  before  the  Divisional  Court. 

Jan.  nth.  Mr.  Plumb,  for  the  plaintiff,  moved  before  the  Divi- 
sional Court  to  strike  the  cause  from  the  list  for 
rehearing. 

Mr.   W.  A.  Foater,  for  the  defendant,  contra. 


Jan.  ISth 


Boyd,  C— In  the  trial  of  an  action  before  a  Judge 
he  can  in   view  of  the   provisions  of  the  Judicatuie 
Act  take  one  of  two  courses.      He  can  either  at  or 
after  the   trial  give  judgment  upon  the  law  and  the 
facts  together,  according  to  the  well-known  course  of 
procedure  in  the  Court  of  Chancery,  or  he  can  separate 
these  matters  so  as  to  take  upon  himself  the  trial  of 
certain  specific  questions  of  fact,  make  his  finding  upon 
them  as  a  jury  might  do,  and  afterwards  decide  upun 
thequestions  of  law  involved  in  his  giving  final  judgment 
upon  the  findings  of  fact.    In  the  latter  alternative  the 
findings  are  separate  and  distinct  from  the  judgment  to 
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"0  pmnounced  upon  tliom     t«    7^    ,, 
^V.«->r.  L.  J.,  4    ."t  "•  /;,  ^^'-^'^^^^  V-  ^"--^'^^  (a),    1882, 
'"attcrs  of  fact  and  h.-«       ,        "^'"^'^  °^  the  Jud^^e  on  ^-^ 
a.i«ing  upon  those  fin   •  '"'"""'  "^  ^"^«*^-«  «^  ^^^      "- 
-'Pamte  U  of  «.  ^^^^  f  "^^,  ^^'-'^^  ^e  treated  as    Ki 

^"- to  elucidate  the  ^neatg  oTSeTz'^  rf  T  f 
gives  jurisdiction,attheo,)tion  of  ff  .  *  ,  ^''''^  '""'^ 
to  the  Divisional   Conr    .        .      P'''''''^^^'«-'^*^"««ed, 

^'-ted  to  beXd^ro  x'  ;:t  •  ?:  ^"^^"-^ 

«'tting  witliout  a  iurv  unon  H  f''^  ^^  ^  "^"^g« 

«nd.n,as  ente  J  t,fe'  TlZ^'Tf  1']  "^^^  ^^^ 
Tlu.s  is  to  be  aftpv  fK   -^   "« '"^"*^  ""^  dnected  is  wrong 

^hiclUhe  other  iLetll,  '"■'"on  in  Court,  to 
"Wcl.  they  .shLlTav„  ?l.  ^7°'^  '"''  "l'"  ""^  'o.' 
Judicature'  At  p;/h87'-1'"'  1'°"* ^  ""f"'' 
Judge  ,uay  direit'lirL  "  „  fae^^l  T  "*'  "■» 
«'e  |.r„per  officer  »t  the  trial  an  1  H  r  "f '""'^  "^^ 
be  "  the  finding  as  entered"  r  f  T  ""d^-^tand  to  •"■""... 
The  ground   of   H,„        .    '        ™"^  *°  '"  »""»  317. 

.nentU.e°d  thin  i/^ot  'r'th^"  '"^  ^■«'«- 
eorrectne.,  of  the  findinglbeL  u  ^^  Tt  "'" 
elusive  as  to  the  facts  it  ,  '  \:  >'"'^  ""''  <">"- 
-Mo  the   Judiciafc™Lrttn''tr"f^°"^"' 

manifested  in  the  award  of  jud^nfent  "''""    ^ 

1  cannot  construp  ffii'u  r.„i„° 

l™i*«l  way.  Ica:not  i'lTtot"  "T  '"' 
in  u  case  lilte  the  nre.e„t  „.i  1  ,  """  """c'usion 
of  the  facts  and  law  attr«r  ti""^^"  '"«  •"*'««<i 
in  one  decree  or  j^Tnt  ZtTh  "n'''''™"°°  "»<' 

«-.eadthe.ctanr„tfl:''rOot:f'S 
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who  can  alone  dial  with  the  whole  case,  both  a.s  to 
conclusions  of  f^ct  and  law.  In  my  opinion  the  cause 
should  be  struck  out  of  the  list,  and  owing  to  the 
difficulties  and  uncertainty  attendinir  fho  r>.w  practice 
I  should  say  without  costs.  Und,  .  „ke  iormer  praUice 
this  ca-,e  being  hoard,  and  tho  decree  made  on  10th 
May,  18S1,  might  have  been  reviewed  as  desired  upon 
a  reliParing,  but  as  the  cause  was  not  set  down  to  be 
reheat. I  before  the  22nd  August,  we  have  already 
decide  d  in  C/Grady  v.  McCaffre,j  in),  that  the  benefit  of 
thi,;  course  has  not  been  preserved  to  the  plaintiff  by 
the  provisions  of  the  Act  respecting  pending  business. 

Proudfoot  J.— Rule  274  provides  for  entry  by  the 
registrar  of  findings  of  matters  of  fict  in  a  book  to 
be  kept  for  the  purpose,  and  al.^o  to  be  indorsed  on  the 
copy  of  the  pleadings  made  for  the  use  of  the  Judge 
to  be  certified,  &c.,  and  to  contain  directions  as  to 
judgment. 
-Judgment.  Rule  317  gives  any  party  leave  to  apply  to  a 
Divisional  Court  o.  to  the  Court  of  Appeal,  to  set  a.side 
a  judgment  upon  the  ground  thai  upon  the  findings  as 
entered  the  judgment  is  wrong.  " 

Ic  is  plain  that  t^  Indinns  cannc  he  questioned  on 
such  a  motion. 

It  is  not  a  motion  for  a  new  trial  because  the  facts 
have  been  wro)  jly  fonnd,  which  could  ,.nly  bu  heai  r.  by 
the  Court  of  Appeal  (Maclennan  27i  ■,  but  for  judg- 
meat,  because  the  law  has  been  wron^r^  applied  to 
them. 

This  case  was  heard  before  tl..  ;dir  ture  Act  came 
into  force.  The  Act  only  apj  s  (  sec.  317)  to 
actions  ined  under  it.  There  was  .  practice  previously 
..s  to  finding  formally  the  facts  and  directing  judg- 
ment to  be  entered  on  them,  and  this  section  of  the 
Act   cannot  therefore  apply  to  them,  for  it  is  only 


(a)  Not  reported. 
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made  to  it,  but  tlatrriy   „T,a:  ™'"'^'^  '""^-  '•" 
»n  tho  finding  „,  „u,°"7:Z   .''° ''"«"?««  "'  "'"  Act, 


'■een  entered.    And  we  h!,  f  ^"''"'S»  I""'- 

th.»w„rd,outoftheLt  »,?""""»■"  ■  '"  '"■«'» 

Court,  for  the  n™£  of  ,  r""^  °'  ^y  the  Divi»io„ai 
r  -  tm  ,,fto..  r  AeferelZ:  "^"'"^  ^"^  ""' 

tho '  r*;:':t  he':'  "r*^^  r-  "■»  '-^^  - 

This  dor    7 .  r      'l™"'™'=d  here  now. 
for  he  n,f;      "!  , ':':  *,!  r^  ""^out  a  remedy,  ...,„.. , 
Appeal  Aet,  K.  &  U  oris  .t  V^"^^"''-  """"'■  "- 
grants  *°  """^  "  ^'"'<^  '"e  ca.,e  „„t  should  be 
Ferouso.v,  J.,  concurre.1. 


I*. 


Cause  struck  out,  withmU  costs. 


a  judgment.  ^^'^  '°  *^«  Divisional  Court  to  set  aside 
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Dryden  v.  Woods. 

Will,  fuitHlruction  qf,  . 

A  teBtotor  directed  that,  nt  the  death  of  his  wife,  if  she  survived 
lum,  ftll  I,  .  ostftto  (with  certain  oxcoptioi.H)  «houl<l  be  sold,  and 
the  procet.lM  e.iually  divido.l  aniong  his  four  daughters  and  three 
sons  and  their  children,  after  paying  «200  to  each  of  the  tliree 
chi  dren  of  his  deceived  daughter  //.  He  left  surviving  him  his 
widow,  who  was  still  living,  throo  sons  and  four  daughters  a.id 
twcnty-miveu  grandchildren,  besides  the  children  of  n  Two  of 
the  grandchil.lrcn  were  bom  after  the  date  of  the  will  but  before 
the  testator's  death,  and  one  was  born  after  his  death 

Held,  that  all  the  chil,l,,.n  and  grandchildren  would  take  eoncur- 
rently  who  were  in  existence  at  the  death  of  the  widow  ;  but  as 
other  grandchildren  might  stUl  come  into  being  who  would  not  be 
bound  by  the  present  proceedings,  the  Court  declined  to  make  any 
order  upon  tlio  will 

A  bill  filed  for  the  construction  of  the  will  of  Thoma>i 
Dryden. 

On  the  16th  November,  1881,  the  cause  came  on  to 
be  heard  by  way  of  motion  for  judgment. 

On  the  7th  December,  1881.  judgment  was  delivered. 

The  material  facts  and  the  clause  of  the  will  upon 
which  the  contest  arose  appear  in  the  judgment. 

Mr.  S.  H.  Blake,  Q.C.,  and  Dunbar,  for  the  plaintiff. 

Mr.  Plumb,  for  one  of  the  infant  defendants. 

Mr.  Ewart,  for  the  other  infant  defendants. 

Mr.  Hoylea,  for  the  adult  defendants. 

Proudfoot,  J.-It  was  admitted  by  counsel  that 
the  bequests  to  the  widow  put  her  to  her  election 
between  them  and  her  dower. 

The  chief  difficulty  was  suggested  to  arise  =  n  the 
meaning  to  be  put  upon  the  following  claus.  "  I 
direct  that  at  the  death  of  Betsy  Dryden,  my  said  wife 
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r^li^'o,!,  and  the  ,„.„L*  7„    I""'  '*  ""'''  '""' 

-;  »"™s « ..,::„ r"::  tc?  """'r"- 

<levi,ed  hy  tin,  „  "  ,,ni  T         n'""'''    ■""  °"><^™i»o 

'""■•  .i«„iec.r„'^  ;,,::':  ^;:'™'';;',r™«  -y 

paying  «200  t„  each  of  Z  I,  ""■":?^'*™.  "ler 
deceased  daughter  Z.t  1  '^  "" '"■™  "'  ">^ 
fto  whole  „,„:„„t  com'    "t"  \  '°  """""■"'"' 

children  fron,  myert^d  ^^'^  '!"''■'  «"">"- 
convenient  after  LTa'h  if  I  m  •;",''  "'  »"""  »" 
»f  f""  "ge,  „„d  if  not  ™  :, '  r  I;"''"''"  '"  "'"" 
be  kept  until  ,ueh  „,        .?  '«"•  "">'  ">»  '""ney 

without  in  te™  ■'  The  T""'  "'"'  "'™  "'  ''^^  P«W 
i^-aterial,  affordin.  „  ;!  °''  f*  "'  *"  «•'"  "re 
of  tl,e  testator  i^r'Hfardt';'f°"  '"'  *'"'  ''"'cntion 

The  testator  lefth  1     "'°  'r«™"K  ''e<l"c>it. 
"ving  l,i,„,  and  hvttv    ""■' ''"''  f"" ''aughters  .,„r- 
the  tlt-eeehildrenrf  h  f;   r"  «'™''cl.ndre„,  beside, 
whom  legacies  „    Soo  et ,  w        """'""'■  ""'^'"''  '<= 

Twoo,  theg,.a„dchnZ„:tn:r„'':r  f"?  "'■"• 

the  will,  but  before  tim  (I.  .         ,     '"  ""'  ''"'e  of 

b.cn  l«,rn  »ince  le  tt    ^ la^  V"  T^ '"^ 

the  testator  is  still  alive  '  ^''''''^  °^ 

cont™:tl;":itt':,::i;t"'T"'^  ^™"''"«'''->  «c 
'"ke  for  lifcwith  e:ri™r»"'^'''"''-''p-™'» 

ai»  whether  amongt  '  „  „  °  t'T  "'"'"-"■-^d 
included  those  born  after  S!  t  'T  ""  '»  ''» 
before  the  death  of  tlft  ,t.t„  f  „*'"  ™'"'  ^"^ 

'0  be  born  after  the  t„  !'  r™'  """^  born  or 
death  of  the  wHow  °"  '''^"'■'  """  »'cfore  the 

«iir::t:r::.r,.r  '"/-i.ion.  ot^ 
^-hofthewiot;rth;^oXTbet::dt 
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^81.    any  construction  I  might  place  on  the  will.    I  shall 
'  therefore  decline  to  make  any  order  upon  it. 

But  as  all  the  parties  capable  of  expressing  a  wish 
are  desirous  of  having  my  opinion,  and  the  grand- 
children have  been  represented  by  counsel,  I  wiU  state 
the  inclination  of  my  opinion,  if  it  will  be  of  any  ser- 
vice to  them, 

I  understand  the  general  rule  to  be,  as  stated  or 
assumed  by  Lord  Cottenham  in  Crockett  v.  Crockett  (a), 
that  in  the  case  of  a  simple  gift  to  the  mother  and  her 
children  concurrent  interests  will  be  created,  in  the 
absence  of  any  indications  of  an  intention  that  the 
children  should  not  take  jointly  with  the  mother.  It 
would  be  a  waste  of  time  to  cite  the  cases  in  support  of 
this  nile— they  wiU  be  found  in  2  Jarm.,ch.  38.  (3rd  ed.) 
A  number  of  cases  were  referred  to  as  establishing  a 
contrary  doctrine;  but  they  were  all  governed  by  their 
particular  circumstances,  from  which  an  intention  was 

Judgment  "'^^"'^^  *°  ^^^^  *^°  *^®  Parent  a  life  interest.     In  this 

"  '^°""'  case  I  find  no  indication  of  any  such  intention,  and 

indeed  the  phrase,  equally  divided,  affords  a  strong 

argument  the  other  way.     Bradley  v.  Wilson  (6)  and 

Shatv  V.  Thomas  (c),  I  think,  govern  this  case. 

Where  the  gift  is  immediate  to  children  and  grand- 
children, only  those  in  existence  at  the  testator's  death 
take.  Where  it  is  future,  as  in  this  case,  at  the  death 
of  the  tenant  for  life,  not  only  those  in  existence  at  the 
death  of  the  testator,  but  all  who  shall  be  in  existence 
at  the  death  of  the  tenant  for  life  are  entitled.  The 
cases  are  collected  in  2  Jarm.  ch.  30  (3rd  ed.  2,  143), 
and  1  Jarm.  ch.  10  (3rd  ed.  p.  306). 


(a)  2  Ph.  553. 
(c)  19  Gr.  489. 


(6)  13  Gr.  642. 
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DavidsoxV  v.  Oliver. 

eqmstsoffann  Mock-Fnture  division  of- 
J-i\fe  estate.  ' 

«tock  and  nnplements  at  the  time  '?.,  !  '''°"«'''  '"^  "^  «>« 
being  the  proceed,  of  the  old  stocUeft  th  "  f'"""  "'  «'^'''  ^°'«. 
also  those  subsequently  procurerfrof  .1  ",  '^^  "'^  *'''''^'°'-.  -"d 
and  also  an  account  of  tL  stool  o  1  ^  ''''"""  "^ ""^  -"^  ^«'^/ 
tor  ^vhich  stm  remained  on  thelanr'TTT/^?'^*^^  *-^- 
on  the  ground  that  if  any  further  It  f  ''^^^'^dants  appealed 
should  be  only  of  sto.k.  if  °""*  ''■*'  *°  ^e  furnished  it 
ceeds  of  theL    ;l:^';,::f„:^^--*«P-chased  with  the  t' 

;r--eft^thet:s^:^-.----^^^ 

January,  1882.  ^"'^^^""'  ^'^"^'^  ^^  t^^e  3rd  * 

Mr- Zee.  for  the  appellants.   ' 

Mr.  r.Ca..,,  for  the  respondent,  (the  plaintiff.) 
Mr.  P/wwi,  for  the  inflmts. 

^^  Judgment  .as  delivered  on  the  8th  of  February, 
Thefactssufficientlyappearintbejudg.ent. 

HamTordSe'[i;;;'^fbl^''°'''  ^''''^''^"  ^^  ^^^-^t 

estate  of    he  testltor  r.n       . ''''"^*  °^  *^^  Personal 

Ple^ents  on  ^Tt:^T^:^:-^  t^  T  '^ 

50-voL.  XXIX  GR.         -"''^S^')  ^^^'■'^'^^d  to  m 
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Oliver. 


the  testator's  will  directed  by  the  4th  and  Gth  para- 
praphs  of  the  decree  to  be  brought  in  ;  the  account  to 
be  an  account  of  the  stock  and  implements  now  on 
said  lots,  being  the  proceeds  of  the  old  stock  left  there- 
on by  the  testator  ;  and  also  those  subsequently  pro- 
cured from  the  produce  of  said  lots ;  and  also  an 
account  of  the  stock  and  implements  remaining  on 
hand  which  were  there  at  the  testator's  death. 

The  defendants  appeal  from  this  direction,  because 
under  the  4th  ana  6th  paragraphs  of  the  decree,  the 
plaintiff  is  only  entitled  to  an  account  of  the  stock 
and  implements  left  by  the  testator  at  the  time  of  his 
death,  and  which  still  remain  on  the  lots  mentioned ; 
and  that  if  plaintiff  is  entitled  to  any  further  account,' 
it  is  only  of  stock  or  implements  purchased  with  the 
proceeds  of  the  sale,  or  obtained  by  the  exchange  of 
the  stock  or  implements  left  by  the  testator  at  his 
death. 

The  testator  died  in  February,  1869,  and  by  his  will 
•Judgment  among  other  things  gave  a  legacy  to  his  son  Alexander 
of  ^1,600,  payable  on  or  before  the  1st  January,  1877 ; 
and  a  like  sum  to  his  son  Duncan,  payable  on  or  before 
'  the  Ist  January,  1882 ;  and  he  devised  the  said  lot  8 
to  his  son  Robert,  and  lot  9  to  his  son  Douglas,  subject 
to  some  charges,  and  to  get  possession  when  his  young- 
est child  attained  twenty-one;  and  Douglas  and  Eobert 
were  then  to  get  one-half  of  the  stock  and  implements 
which  shall  be  at  that  time  on  the  said  lots,  and  the 
other  half  to  be  equally  divided  between  Alexander 
and  Duncan.  The  youngest  child  has  not  yet  attained 
twenty-one. 

The  decree,  by  the  fourth  clause,  declared  the  plain- 
tiff entitled  to  the  land  devised  by  the  will  to  Douglas 
and  to  his  one-fourth  part  of  the  stock  and  implements 
which  may  be  on  lots  8  and  9  when  the  youngest  child 
attains  twenty-one. 

The  sixth  clause  of  the  decree  ordered  the  Master  to 
make  an  inquiry  as  to  the  stock  and  implements  in  the 
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^f;S  to  «.e  the  C  ^a t,ll°T; '•  ''^  ""*'" 
It  was  contended  W  n     ''"*"™- "ie  manner. 

tiff  was  note„rMe'  t  "l!,;'^'^'"^*"'^  "-'  ">e  plain- 
of  the  stock  and   1  eSs';?«  "°"  "■""  "  «=count 

«  e  or  exchange  of  these    L^       ^""""""^  ^^  '^e 
«.ght  have  been  purchas  d  ft  „fth7  "T  °"^"  ">*' 
farm,  or  to  any  natural  increaseTf   h    ,?  °     ''  °^  *^ 
I  apprehend  thw „„.  ,.    ™  "'  the  live  stock. 

which'''direetfai«r '"^r:;fi'^"^'''^^"-. 

■n  the  5th  paragraph  of  the  „  „  ""''  ™P'™<iats 

same  to  be  left  wit,^  Z  *'!  "  "»*"»"'  "^  the 
taking,  &c.  The  5th  ,«,..  f  ?  «'""?  an  under- 
the  stock  and  i.pW  ThS  shlif f  "'^  ?''''  ^' 
when  the  youngest  cb.i]d  con^  of  !  '"/  ^'  ^"'^^^ 
must  include  all  those  th.T  t         ^'  '  ^""^  t^tn-efore 

Matlwr^r""''^  '■■»<'--  I  think  the 

devise,  theselotsto  ^   nSrilfr™'  '^'"^ 
attained  twenty-one,  when  thTZ  "  ^"""e^'t 

wretogettheexcla  ivenl  T'  '"  «-»ainder 

he  .peaks  of  the  stoStap  w'  ^  '™*-  "'■>- 
are  to  be  those  on  the  lands  "httre™  '^f '"  ^^^ 
twenty-one.  But  that  was  ,  ti^  *f  f»™gert  attained 
for  sixteen  orseventoeny™!  "h  T'''''"'^™™ 
templated  that  any  of  the  evt,  ■  ""'''' "°'  ""•«  »"- 
till  that  time  or  tlfat  he  „  pW^"''  -""W  «mai„ 

™uld  remain  unimpairedZ™  17"''  f  "^  '''=''"■ 
m  view  the  keeping  up  of  the  .  f  t  Tl'"'-  ^e  had 
the  farm,  and  to  elect    hi    '      ,  '  ""''.""'  "^'''''"S of 

of  the  implements,  and    he    "n.''''™  """  ™"»«' 

tne  continuance  of  the  live 
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stock,  by  natural  increase  or  purchase.    Tlie  notion  of 
carrying  on  the  business  of  farming  implies  a  continual 
variance  in  the  live  stock,  some  may  he  sold,  some 
killed,  &c.,  &c.     And  the  cases  seem  to  shew  that  there 
may  be  a  tenancy  for  life  of  such  articles,  and  a  bequest 
in  remainder;   2  Bed/.  Wills,  393.    Farm   stock  and 
implements  of  husbandry  are  not  things  quce  ipso  usu 
consumuntur :  Groves  v.  Wright  (a).    The  question  was 
considered  by  the  Master  of  the  Rolls  in  Phillips  v. 
Beal,  (h),  where  a  wine   merchant  gave   everythino' 
he  died  possessed  of  to  his  wife,  for  life,  and  it  was  held 
that  she  took  absolutely  the  wine  he  had  for  his  private 
use,  but  only  a  life  interest  in  the  stock  in  trade.     In 
Cockayne  v.  Harrison  (c),  a  farmer  gave  to  his  wife  his 
farming  stock  and  all  other    his  personal  estate,  &c., 
during  widowhood,  and  if  she  married  again,  then  to 
trustees  for  sale.    Part  of  the  stock  consisted  of  cattle, 
stacks  of  hay,  and  other  consumable   articles.     The 
widow   married  again,   and   a  question   arose  as    to 
Judgment,  her  interest.     The   Master   of  the  Rolls  savs :  "I  am 
disposed  to  think  after  looking  at  all  the"  cases,  and 
particularly  at  that  of  Groves  v.  Wright,  that  the  rule 
cannot  be  considered  as  quite  settled  ;  but  I  think  that 
the  distinction   which  I  took  in  Phillips  v.  Beat  is 
sound,  and  that  I  ought  to  follow  it.     Here  is  a  gift  for 
life  of  farming   stock,  which    is   made  in  connection 
with  a  gift  for  life  of  the  business,  the  stock  being 
necessary  to  carry  on  the   business ;  and  I  think  that 
under  these  circumstances  the  legatee  is  bound  to  keep 
up  the  stock ;  and  further,  that  if  it  is  sold  off  and  the 
business  discontinued,  she  only  takes  a  life  interest  in 
the  proceeds.     Where  there  is  no  trade,  I  am  disposed 
to  adopt  the  view  taken  in  Randall  v.  Russell  (d), 
and  to  hold  that  the  legatee  takes  an  absolute  inter- 
est."  And  see  2  Williams  on  Executors,  1402,  8th  ed,. 


(a)  2  K.  &  J.  347. 
(c)  L.  R.  13  Eq.  432. 


fbj  32  Beav.  25. 
id)  3  Mer.  190. 
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and  notes  to  Aaltbuntr  v    m 
L  C.  at  315,  4th  ed   T]JV  iT"'*'  '»  ^  W.  &  T., 

At  the  t  me  of  tL.  ff  1      "  ''"•  -^'  ""<'  "•  *7. 
eaUle,  48  .*e"riat ht^t"' Not:'"; ^'"^  ""^  '' 
remain,  having  heen  disp„^^,d  of  frmti     '?  T'°  °" 
the  ,,roceeds  used  in  maintninil    ?i    f    '°  ''""='  ""d 
«le  sheep  are  now!™!  ,  *■'  ""  '™"y'  """e  of 

-Mand'he;:re  — |v'":r  >«»  '»"« --e 
the  horses  onlonly  reZns    1  "'"'°  I'"'l»*-  of 

cow,  one  died  one^!?     M  '      f  '"''"  '•■^>='«'"g'=d  for  a 
taken  by  ^W  anTrvr'  """  ^  °"""-  '""■■  ^'o 

If  the  will  b   oon"t™!^^     T  "  r  "">'  '<^f'  '""»o. 
the  bequest  of  tl  e" lock  i^        f '"''"'^  "'*•  ^en 
on  the  place  when  ttX'lTal" "' f  ^'  ^ 
one,  will  be  wholly  inope..at?ve  "°'"'  "'""y" 

olaulrorSltfe  'Z:''  '°  ■*  «-»  •'y  «-  «th 

legatees  occuX  ;  '    ,^1  n   "'''  "-^'»>y'>-e 
profits:  and  I  find  ft  l!  ,°"'''  *«  '="''*d  to  the 

judgment..    My '1^^^^^^^^^^^^  maproof  sheet  of  the 

that  construction  CprrthrV't'™"'''"' "'* 
of  working  the  farm  3  f^'^  "°*  "  ""  '"1"""^ 
^'oek  do  „;,,  J™- »/;^^pe.-.on.,  sharing  in  the 

therefore  dismiss  the  appeal,  with  carta 


Davidson 

V. 

Oliver. 


Judgment. 


14 


See  6  A.  R.  659. 
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McLaren  v.  Caldwell. 

Practice — Injunction — Appeal — Stay  of  procaedinga. 

The  27th  section  of  the  Court  of  Appeal  Act,  R.  S.  0.,  ch.  38,  does 
not  apply  to  proceedings  by  injunction,  whether  the  writ  has  been 
issued  before  or  after  decree  in  the  cause. 

This  was  an  injunction  suit  to  restrain  the  use  of  an 
improved  stream,  and  a  decree  had  been  pronounced 
in  favour  of  the  plaintiff"  restraining  the  use  thereof 
by  the  defendants,  from  which  the  defendants  appealed. 
While  the  case  was  under  consideration  of  the  Court 
of  Appeal  the  plaintiff"  issued  his  injunction  and  served 
it.  The  defendants  thereupon  moved  to  stay  proceed- 
ings, on  the  ground  that  execution  was  stayed,  under 
section  27  of  the  Court  of  Appeal  Act,  upon  security 
being  perfected. 

Mr.  Bethune,  Q.  C,  and  Mr.  Mos3,  in  support  of  the 
application. 

Mr,  McCarthy,  Q,  C,  and  Mr.  Creelman,  oontra. 

Ferguson,  V.  C,  refused  the  application,  on  the 
ground  that  this  section  of  the  Act  does  not  apply  to 
injunctions,  whether  issued  before  or  after  decree. 
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The    Corporation  of  the   Village   of  Graven- 
Musk'oIa'^'''  ^Corporation  of  the  Township  of 
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Pleading— Demurrer. 
The  biU  allege.1  tliat  tlie  municipal  councils  of  thP  r,.,n«.f 

.rip!*'™'""  "•  '^'  •='"-«>»'»»«  .Lms 

ffrf*  on  d.m„™r,  lh,t  it  ™  „„,  „,ce..„y  to  aUe,.  ,|,,t  .„„,, 

tt'^tLSS.'^^^"^^"  ^^'^^  ^^  ~ar,  to  establish  that 

oflhe'v/ll  '^  complaint  was  filed  by  the  municipality 
of  he  village  of  Gravenhurst,  against  the  municipality 
of  the  township  of  Muskoka,  and  set  out  —  ^ 

mIuI  *^'  -""T^?  '^  ^"'^"^^'  ^"  *he  district  of 

fo!  i    f''  rr  '"  *''  ''^^'  '^^""^^^'  1^78.  was  com. 
posed  of  what  now  comprise,  the  township  of  Muskoka 
and  the  vdlage  of  Gravenhurst,  and  was^ss Issed  of 
certain  assets  and  subject  to  certain  liabilLes  which 
upon  a  separation,  would  have  to  be  adjusted-  that 
upon  the  said  21st  day  of  January  the  seplraU  n  took 
place;  that  the  plaintiffs  and  defendants  having  sepa- 
rated.  It  became  necessary  to  adjust  their  severafriits 
to  the  joint  property  and  assets,  and  in  order  that^he 
expense  of  an  arbitration  might  be  avoided,  it  was  by 
resolutions  of  both  councils  of  the  two  municipa^ti's 
respectively  resolved  that  their  Reeves  should  arrange 
and  agree  upon  the  terms  of  division  and  settlement  of 
the  said  property  and  assets,  and  that  the  two  munici- 
palities  should  be  bound  by  whatever  division  and 

wSt'      '  1^  ""r"  ^'^"^^  ^'^-^  "P-=  that 
within  three  months  of  the  date  of  tho  separation  the 

said  Reeves,  m  pursuance  of  the  resolutions  of  the 

councils,  a^eed  upon  a  divisiou  and  settlement  of  the 
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said  property  and  assets  as  follows :— 1st.  The  defen- 
G^I^^st  '^^^^^^  ^^'^^  ^^  receive  the  whole  of  the  income  arising 
Muskoka.  ^'"""^  '^^y  -'ou^'ce  for  the  year  1 877.     2nd.  The  plaintiffs 
were  to  have,  free  from  any  claim  of  the  defendants, 
the  town  hall  with  all  its  fittings  and  furniture.     3rd.' 
The  defendants  were  to  pay  to  the  plaintiffs  S109..50: 
that  these  terms  of  division  and  settlement  were  sub- 
mitted to  the  councils  of  the  plaintiffs  and  defendants, 
and  were  by  them  duly  adopted  and  sanctioned ;  that 
owing  to  neglect  and  delay,  the  terms  of  settlement 
were  not  formally  signed  till  the  23rd  September,  1878, 
on  which  date  a  written  document  containing  the  said' 
terms  was  signed  by  the  said  Reeves ;  that  the  plain- 
tiffs and  defendants  both  accepted  the  said  settlement 
as  a  final  settlement  between  them,  and  acted  on  it, 
the  defendants  collecting  all  the  income  for  the  jear 
1877,  amounting  to  more   than  $1,800,  the  plaintiffs 
occupying  the  town  hall  with  the  fittings  and  furni- 
ture, and  the  defendants  promising  to  pay  the  plaintiffs 
staument  the  sum  of  $109.50,  agreed  upon  ;  that  the  plaintiffs 
have  paid  more  than  S500  in  discharge  of  an  incum- 
brance existing  at  the  date  of  the  separation ;  that  the 
plaintiffs  at  the  request  of  the  defendants  several  times 
extended  the  time  for  payment  of  the  .S109.50  and 
interest,  until  the  defendants  on  or  about  the   24th 
March,    1881,    repudiated    the    said    settlement   and 
declined  to  pay  the  sum  of  $109.50  and  interest;  that 
the  plaintiffs  upon  the  29th  March,  1881,  took  proceed- 
ings in  the  Second  Division  Court  of  the  district  of 
Muskoka,  to  recover  from  the  defendants  the  said  sum 
of  $109.50  and  interest;  that  on  the  31st  March,  1881, 
the  defendants  served  the  plaintiffs  with  a  certified 
copy  of  a  by-law  of  tbf  township  of  Muskoka,  directing 
their  Reeve  to  appoint  some  fit  and  proper  person  to 
the  office  of  arbitrator  on  behalf  of  the  defendants  in 
the  matter  of  a  division  of  the  assets  and  liabilities  of 
the  plaintiffs  and  defendants  at  the  separation,  in 
January,  1878,  which  by-law  purported  to  have  been 
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pasHecl  on  the  said  24th  day  of  March,  1881,  and  with 

The  plaintiffs  submitted  by  the  bill  that  the  settle- 
».en     was  bmdmg  upon   the  defendants,  even  if  it 

tJue months  from  the  separation,  and  that  he  matters 
mentioned  m  the  by-law  and  notice  of  arbitration  were 
disposed  of;  that  the  defendants  were  bound  by  the 
agreement  entered  into  by  their  Reeves,  and  tluxf  the 
dofendants  were  not  entitled  to  take  proceedtVto 
compel  t  e  plaintiffs  to  arbitrate;  and  pLyed  ttl  the 
defendants  should  be  restrained  from  iLceedin.  w   h 
the  arbitration;  that  the  defendants  shJuld  be  directed 
to  pay  the  plaintiffs  the  sum  of  3109.50  and  inteitt 
and  the  costs  of  the  Division  Court  and  of  thisTu   ' 
The  defendants  demurred  to  the  bill  of  complaint.    " 
The  demurrer  came  on  for  argument  on  the  14th 
day  of  September,  1881. 

Mr.  Bcaty,  Q.  Q,  for  the  defendants. 

Mr.  F.  Mulock,  for  the  plaintiffs. 

Judgment  was  delivered  on  the  20th  September,  1881. 

separafon.  The  bill  «te  that  the  parties  a«a 
the;r  respective  Reeves  should  arrange  the  terms  rf  a 
d,v,s,on.  a^dthat  this  was  done ;  and  the  fifth  pa  a 
graph  says :  "The  ter»s  of  division  and  settlement  we^ 
.emr  ted  to  the  council  of  both  plaintiffs  and  defendants 
and  the  same  was  duly  adopted  and  sanctioned  by  the 
SMdcouncUs  respectively;"  and  the  7th  section  alleges 
that  the  plaintiffs  and  defendants  both  ac,;ept«,l  the 

ijb — VOL.  XXIX  Gh. 
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1881.    said  settlement  as  a  final  settlement  between  them, 
a^nZL^^^^  '^^*^®^  thereupon,"  &c.     It  in  objected  that  these 
MuJkokiu  ^'legations  do  not  shew  how  the  parties  adopted  and 
sanctioned  and  accepted  the  sai.l  settlement,  and  that 
it  should  aj^pear  to  be  by  by-law.     As  a  question  of 
evidence,  this  contention  is  probably  well  founded ;  as 
a  question  of  pleading,  the  present  manner  of  pleading 
and    the    line  of  more  ivcent  authorities  is  clearly 
against  the  objection.     The  demurrer  admits  the  fact 
of  there  bein-,^  a  final  settlement      hich  both  narties 
accepted.    When  it  comes  to  the  hearing  the  plaintiffs 
may  b.ive  by  evidence  to  establish  that  such  is  the  fact, 
Judgmmt.  if  that  is  the  point  of  contest,  as  I  understand  it  is.  The 
distinction  obtains  in  all  the  Courts.     The  cases  cited 
of  Colon  V.  Provincial  Insurance  Company  (a),  and 
again  at  p.  287,  and  other  cases  such  as  Clarke  v.  Carroll 
(b),  Perdue  v.  Hav3  (c),  and  Kilroy  v.  Simpkins  (d), 
shew  this  at  law,  ivU.i  in  equity  it  may  be  sufHcient  to 
refer  to  Workmru,  \.  The  Royal  Insurance  Company 
(e),  Jonea  v.  ln-^,nal  Bank  (/),    Wild  v.  Wild  {y). 

The  demurrer  is  overruled,  with  leave  to  answer  on 
the  usual  terms  of  paying  costs  and  undertaking  to  go 
down,  if  required,  at  the  next  sittings  for  trial. 


(a)  20  C.  P.  21. 
(c)  31  U.  C.  R.  515. 
(e)  16  Gr.  185. 
(y)  20  Gr.  251. 


(b)  17  0.  P.  538. 
(d)  26  0.  P.  281. 
(/■}  23  Gr.  276. 
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Rk  Murray— Purdom  v.  Mitrray. 

In  administration   ijroceedinM  thr.  wlrln,,    .>(•  ti      ^    . 
to  have  receivt-u  «H  a  c  ft  inm  )       l  ,*'"-'  t^^tator  claimed 

that  of  p,    wj„;gtatr,l  Hmf  .1,;:      ?    *      '*'.  "^  *'"'  W"'"^'   ■''*« 
tor    .  belo,  Jng  to  h      wife    thaf  l"*'  '^-T  f  I'".^*^','  "^'  ''^  ^'^^  <-,  ,i 
and  he  hope?  hV(PTwo.  d  d\v  V     T''  'l.''  ''f '  8^^^"  **  *«  her, 
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//e<(<,  on  appeal  from  the  Ma«tor  at    I  nnriV,„  *i.  i. 


uivoii  had  not  I 
the  general  uh-, 
pay  the  costa  ol 


j^^^^o,  aAd  ^';.:c.ras;^ 


This  was  an  admi.iistration  matter,  instituted  to 
aduunistor  the  estate  of  one  Grorge  Murray,  late  of  the 
townsh.p  of  Lobo  nuller.  deceased,  by  2kLa.  Hunter 
Purdom  and  Alexander  I'asseU,  executors  of  the 
deceased,  against  Arin  Monny,  widow  of  the  testator 
and  others  ni  f.erested  in  his  estate. 

In  taking  the  accouats  in  the  office  of  the  Master  at  ^'^'-^''t- 
London  the  widow  claimed,  as  a  gift  from  her  husband 
to  herse  f.  a  note  of  on,    Parke,  amounting,  with  inter- 
est,  to  about  $1,500, 

The  widow  had  been  examined  before  the  Master 
and  swore  :  '^aawi 

"I  am  widow  of  the  late  George  Murray.  He  died 
on  the  20th  September,  1879.  The  day  before  he  d  ed 
he  spoke  about  the  money  i„  the  bank  He  asked  me 
how  many  cheques  I  had.  and  I  said,  'just  one '    He 

him  'JoTk"'"'/'^'  ""'  '^  '^^  ^^^"'-^  I  -id  to 
him,   jou  know  I  am  going  to  keep  the  notes.'  and  he 

said,  'very  well,  you  have  the  best  right  to  them  ani 

you  keep  the  notes.'    He  referred  t^  farmer     notes 

that  he  had  out  at  interest.    These  notes  had  been 

produced  before  in  that  week,  when  I  gave  them  to 

request.    There  was  a  mortgage  for  $330  with  the 
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Ke  Murray 

-Paruom  band  <xa"e  me 


1882.  notes,  and  1  gave  it  to  Mr.  Purdom,  the  executor. 
There  was  another  note  of  Mr.  Parke  s  that  my  hvis- 
three  or  four  years  before  his  death. 
Murray.  Xhat  was  my  property,  and  had  been  for  years.  I 
attended  on  my  husband,  and  nursed  him  up  to  the 
time  of  his  death.  ♦  ♦  *  i  •was  present  when  the 
instructions  were  given  to  Mr.  Purdom  to  draw  the 
will,  and  also  when  my  husband  was  discussing  the 
terms  of  his  will  with  the  Olivers.  These  notes  were 
given  to  me  on  the  day  before  Mr.  Murray's  death,  on 
Friday  morning,  and  he  died  on  Satui'day.  I  had 
always  had  possession  of  these  notes.  It  was  in  the 
fore  part  of  the  week  that  the  notes  v/ere  taken  out 
for  William  Oliver,  and  by  Mr.  Murray's  direction  he 
gave  them  back  to  me.  I  did  not  give  Mr.  Parke's 
note ;  it  was  not  spoken  of.  I  put  the  notes  in  the 
drawer,  where  I  always  kept  them.  Mr.  Parke's  note 
was  kept  in  the  same  drawer  in  an  envelope,  separate 
from  all  others.  I  put  them  away  in  the  same  place, 
statement  and  they  were  never  brought  out  again  until  after  Mr, 
Murray's  death,  when  I  gave  them  to  Mr.  Parke.  No 
person  but  Mr.  Murray  and  myself  was  present  when 
the  notes  were  given  to  me  on  Friday  morning." 

The  maker  of  the  note  was  also  examined  in  the 
Master's  office,  and  stated : 

"  I  had  given  a  promissory  note  to  the  late  Oeorae 
Murray ;  the  last  one  must  have  been  $1,200  or  $1,300. 
It  was  not  paid ;  a  payment  was  made  on  it,  but  the 
greater  part  remains  unpaid ;  $100  only  has  been  paid 
on  it.  The  present  note  is  a  renewal  made,  I  think, 
three  or  four  years  ago;  I  believe  it  is  in  Mrs.  Murray's 
possession.  When  I  made  the  last  note  it  was  given 
to  Mr.  Murray;  I  do  not  know  whether  Mrs.  Murray 
was  present  or  not;  it  was  in  her  possession  at  the 
time  of  his  death,  and  was  in  her  possession  shortly 
after  it  was  given,  to  my  knowledge ;  it  was  drawn,  I 
think,  at  one  day.  No  proceedings  have  been  taken 
to  collect  this  note.    Mrs.  Murray  has  asked  me  for 
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payment  on  account  both  before  Mr.  Muvray^s  death     1882 
and  smce,  and  I  did  make  a  payment  to  her     I  have  wl 
no  doubt  that  the  note  is  now  in  her  possession,  but  -p& 
have  no  actual  knowledge.    It  is  not  in  my  posselsion    Mui"., 
I  have  paid  nothmg  to  Mrs.  Murray  since  the  death  of 
Mr.  Murray  bu    she  has  asked  me  for  something  on 
account.     She  did  not  press  me,  and  it  was  not  con- 
venient to  pay  her;  it  was  shortly  before  his  death 
that  I  paid  .SlOO  on  account  to  Mr.  Mnvmy  in  the  year 
ho  d.ed     but  cannot   tell   the   date;  the   amount   is 
indorsexl  on  the  note.     The  payment  was  made  in  my 
room  at  r.y  office.     I  took  no  receipt,  only  indorsed  I 
on  the  note.     I  do  not  doubt  that  I  made  the  indorse- 

^r  IP  .     1        '''"'''"'^  ""  consideration  whatever 
myself  for  the  note  I  gave  Mr.  Murray;  my  first  note 
was  given  in  this  way:  He  sold  100  acres  of  land  to  8 
Pomeroy,  and  took  a  mortgage  for  the  amount     The 
mortgage  was  in  default,  and  proceedings  were  taken 
upon  It ;  they  were  stayed  by  Pomeroy's  note  indorsed 
by  me  being  given  ;  and  there  was  another  transaction  statement. 
of  snm  1  amount  between  Pomeroy  and  Murray  on 
which  1  was  indorser.    Pomeroy  left  the  count/;  in 
lbo9.  and  I  then  got  up  the  indorsed  notes  and  .ave 
my  own  note.    I  made  payments  of  interest  on  that 
note   rom  time  to  time,  and  finally  it  was  barred  by 
the  Statute  of  Limitations.     Mr.  Murray  P  ^edosed  his 
mortgage  against  Pomeroy  ^nd  recovered  iU  property 
back,  and  I  then  took  up  the  old  note  and  gave  the 
new  one  payable  at  one  day.    I  was  under  no  legal 
obligation  to  give  the  note.   I  had  frequently  conversa- 
tions with  Mr.  Murray  after  the  first  not^e  was  out- 
lawed and  he  said  he  hoped  I  would  pay  it  to  his  wife 
when  I  was  able;  that  he  had  given  it  to  her.  That  was 
the  first  note  that  was  barred.  When  I  signed  the  new 
note  at  one  day.  he  said  it  was  his  wife's.     The  onlv 
thing  1  can  recall  about  it  afterwards  was  his  once  or 
twice  asking  me  when  I  was  going  to  pay  his  wife 
mentioning  her  by  her  Christian  name.    T  have  under 


(■  ■■ 
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1882.    stood  for  the  last  ten  years  that  the  debt  belonged  to 
R^l^yj  ^^«-  Murray." 

-Purdom       George  Oliver  and  William  Oliver,  two  nephews  of 
Murray,    the  testator,  were  also  examined  before  the  Master. 
The  former,  in  the  course  c  f  his  evidence,  swore  tha^ 
the  "  testator  died  on  Saturday,  the  20th  September, 
1879.     I  went  to  the  house  to  stop  with  him  on  the 
16th  of  September,  and  I  remained  with  him  all  the 
time  except  about  half  a  day    *    *    He  had  some  con- 
versation with  me  as  to  the  disposition  of  his  property. 
His  wife,  on  the  day  before  he  made  his  will,  claimed 
that  his  notes  and  a  mortgage  belonged  to  hei,  and  he 
said  that  they  did  not,  and  if  she  claimed  them  he 
would  disinherit  her,  and  leave  the  place  to  Mr.  Jeffry. 
He  said  there  would  be  little  money  without  the  notes 
and  mortgage.    Mr.  Purdom  came  out  the  next  day. 
Mrs.  Murray  came  to  him  in  my  hearing  and  told  him 
that  Mr.  Murray  was  insane,  and  that  the  notes  were 
hers.     Mr.  Murray,  when  he  heard  that  Mr.  Purdom 
statement,  had  come,  Sent  for  him  to  his  room.    *   *   Mr.  Purdom 
asked  him  in  my  presence  what  money  there  was,  and 
he  said  about  $2,000  in  the  bank.  J  '    'my  arm  about 
the  testator  at  the  time,  suppori^"        dm  while  Mr. 
Purdom  took  down  a  memorandum.      He  told  Mr. 
Purdom  what  he  wanted  done.     He  said  he  wanted 
the  mill  property  and  all  the  implements  to  go  to 
William  Oliver,  the  part  of  lot  No.  11  in  London  to 
me,  and  the  rest  to  Richard  Turner;  and  $4,000  to 
Mrs.  Murray;  and  he  said  there  were  about  $2,000  in 
the  bank  besides  the  notes  and  the  mortgage.     Mr. 
Purdom  asked  him  how  much  he  thought  her  share 
would  come  to  in  the  whole  estate,  and  then  Mr.  Pur- 
dom put  down  $6,000  for  her  instead  of  $4,000,  and  he 
said  nothing  about  that.    *    *    I  was  with  the  testator 
until  the  day  of  his  death,  but  was  not  present  at  his 
death.     He  was  sensibl'^  up  to  the  time  I  left  on  the 
day  he  died.    I  left  on  that  day  a  little  after  twelve, 
and  he  died  about  five  in  the  afternoon.     *     *     The' 
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residue  was  to  be  distributed  equally  between   the 
Ohver  family,  mchard  Turner  and  Mrs.   Murray  •  —^ 
each  person  was  to  get  an  equalshare.    S4,000  was  th^  ^"-S5oT 
amount  that  the  testator  first  said  that  Mrs.  Murray    muW 
was  to  have.     That  was  before  Mr.  Purdor^^  made  the 
wi      he  asked  the  testator  what  her  share  of  the  estate 
would  amount  to-if  he  thought  it  would  amount  to 
Sl.OOO,  and  the  testator  thought  it  would ;  and  then         , 
Mr.  Pur.Zo.^  put  down  S5,000  for  the  widow     The 
produce  of  the  Ridout  street  property  was  to  be  given 
tothe  widow;  If  it  amounted  to  $5,000  she  was  to 

wa?.  .  '  "f  ''  ^'^'^  ^''''''  *^-  *h«  °ther  Si  000 
was  to  be  made  up  to  her.  *  *  The  testator  did  not 
intend  to  g  ve  Mrs  Murt^nv  ^'  nnn  •* 
rpnnpcf  ih  ,  ',  f^^^y  «>^.000 ;  it  was  not  at  his 
request  that  it  was  changed  from  $4,000.  He  said  that 
Mrs    Murray  v^as  to  have  $4,000  and  more,  and  Mr 

flOOo"'f;w'°"  ™"^'  ™°^^'  ^^^  ''  -^  --hi" 

$1,000,  and  the  testator  said  it  might  be.   Mrs.  Murr<^ 

said  that  she  would  keep  them.     There  was  no  wil    statement 
spoken  of  then,  and  it  was  not  intended  to  make  a  wi 
^e  testator  was  going  to  make  deeds  to   me  and 

and  mortgage  were  given  to  her.  The  idea  was  to  dis- 
tribute  the  estate  without  a  will.  Richard  TurZr 
was  then  to  have  a  deed  also,  and  my  other  brothTrl 

TOamO/i^ersvore  that  he  lived  in  the  house 

the  15th  T:i-  "^'  '"'  ^P°'^  ^  -«  -  ^-day 
the  15th  about  his  affairs  not  being  settled     He  said 

thrhl'^'T^^  f  ^^^-  --  -t  settS,  and 
^at  he  would  have  them  settled  now.  On  the  follow- 
ing day  he  saw  Mrs.  Murray  go  into  the  room  next 
where  he  was,  and  he  called  her  once  or  twice  and  she 

cletZT^:  ^'  '^  *^^'  "^  '^  ^'  -^  tell  her  to 
come  in,  that  she  was  interested  in  this  matter  as  much 


ill 
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J882^  as  I  was.     X  asked  her  if  she  did  not  hear  him  calling, 
^7;;^  and  she  said,  quite  snappish,  '  what  does  he  want  ?'   TE 
-Purdom  told  her  he  wanted  to  talk  over  his  affairs,  and  told  her 
Murr.,.    to  go  in.   He  then  said  to  her, '^Hii,  what  does  all  this 
mean ;  we  talked  this  all  over  before,  and  did  you  not 
agree  to  it  V     She  said, '  you  promised  me  part  of  the 
money  and  notes,'  and  he  said,  'no,  Ann,  I  never  did.' 
*         He  then  stated  that  he  wished  to  give  her  $4,000  and 
appoint  Mr.  Russell  to  buy  her  a  cottage  for  $1,000 
and  she  would  not  agree.     He  told  me°on  that 'day 
that  he  had  $2,000  in  the  Dominion  Savings  Bank,  and 
between  $1,000  and  $1,200  of  promissory  notes,  and  a 
mortgage  of  $300,  and  he  requested  her  to  bring  the 
notes  until  I  would  count  them  up  to  see  what  there 
were ;  she  refused  to  bring  them,  stating  that  there 
was  time  enough  for  that  yet.     He  told  her  to  go  and 
bring  them  immediately;  that  I  did  not  want  the  notes, 
but  wanted  to  count  them  up  and  they  would  be  given 
up.     She  then  brought  them  and  cast  them  down  on 
statement,  the  table.     I  counted  them  up  then,  and  the  mortgage, 
and  I  think  that  including  the  mortgage,  there  were 
between  $1,000  and  $1,300.     That  was  pretty  near  all 
that  occurred  on  that  day.     *     *    The  will  was  drawn 
on  Wednesday,  the  17th.     Mr.  Purdom  drew  it.     I 
told  Ml.  Murray  that  he  had  come,  and  he  told  me  to 
ask  him  to  come  in.     Mr.  Purdom  proceeded  to  take 
notes  as  to  how  he  wanted  his  will  drawn.     He  went 
out  and  arranged  them  in  another  room  and  came  back 
and  read  it  to  Mr.  Murray.    I  said  to  Mr.  Purdom  that 
the  notes  and  money  in  the  bank  ought  to  be  mentioned 
in  the  will,  and  he  said: '  That  is  all  right;  that  will  come 
in  with  the  residue.'    Mr.  Purdom  asked  Mr.  Murray, 
'  is  that  all  you  give  your  wife  V  and  he  said :  '  Yes,  all,' 
and  a  good  all,  and  if  I  had  ten  times  that,  and  ten 
times  that  again,  she  should  not  have  another  cent.' 
I  had  no  conversation  with   Mr.  Murray  after  the 
signing  of  the  will  as  to  these  notes." 
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the  testator.  I  haJe  aUer  n!lf^ t       ""*' ^^''  ^^'"'•''2/. 
several  cases  ci    d  ^n     Hp  ^O'^paiison  of  tlie 

conclusion  tl  a     he  evidence  ]f  7'"''  ''''''''^  '^   ^^e 
shew  that  this  161^.  r     ^^T -"'^  ^'^ '^"^"^^nt  to 

the  teaatl-restt''  T  nw  "'ind^^r^'  ^-^  ^^'^^'^  °^ 
least  doubt   that   the  cron^i^  ?'  ^^-''^  ''  "^*  "'^ 

"ponthisassetlthatinasaS7;t'"-''  '"  I^"^ 
view  being,  I  think,  .uslhre^bf  l^e  v;d':^c?  f 'm'^ 
^^c«7ce  in  corroboiaHnn  nf  *i    ^  "'^i^  .,  evidence  of  Mr. 

tc»t»t„r,  wl,„,e°  »:;'  aTe  p^myl,,  '".1'^°"  °''  *" 
have  become  af  n  »;,.,«  i  ^     P*^'.v  "iis  debt  appeals  to 

testato?   K  any  doubt  asTt'/""'  ''  '^''  "^'^'^  ^^  the 

no  way  appears  to  have  Lf     J-  *^'  J'^'^^^^''  ^"^^  ^ 
would'set'Sic^a  lubt  at  resr'  "''  ''''  -^-iations, 

part^of  theSaTot^  estarbu!"  '"'  '^"/  ^*  ^-"^  -^  ^"'""'• 
-ade  long  pHor  t^ir^^ll'ing^orill^^^^^^^^  *°  ^"«  ^^^ 

question  of  the  gift  inCvivm  Vfl  "^^V'^^^cts  the 
ing  that  it  was"  a  Si^inZ'l^l  \t  "^^  V"  ""'^- 
difficulty  inoverconTinatlol  fl-.''?^  "^^^  ^^  no 
the  maker  of"  the  not"  does  Z  ?  ^"l^'^^f"^"^  =  ^« ^ 
the  legal  holder!"  ""^  '^'">'  ^'^  ^^^^'^itj  to 

From   this   finding  of    the   Master   the 
appealed. 


plaintifl's 


by  the  evidence  of  Gec-ge  and  ;,•  tto^-  T" 
proved  that  .he  night  before  hi,  deaTh  tlS  '.'pi" 
of  this  note  as  part  of  his  estate,  and  said  if  his  wife 
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1882.    refused  to  sign  deeds  unless  the  notes  were  given  to  her, 
RBMuT^y  aJ^^K  Jn  consequence  the  deeds  were  not  signed;  that 
-puniom  the  testator  denied   having  given   the  notes  to  the 
Murray,    defendant,  and  that  the  testator  told  her  to  bring  the 
notes  and  then  have  the  amount  added  up,  tliat  he 
might  form  an  estimate  of  what  Iji.s  assets  were ;  and 
said  that  what  he  had  given  his  wife  in  the  will  was 
all  he  intended  to  give  her;   that  the  evidence  of  Parke 
also  shewed  that  he  made  a  payment  to  testator  shortly 
before  his  death ;  that  under  these  circumstances  the 
evidence  of  the  defendant  was  not  sufficient  by  itself  to 
prove  the  gift,  and  it  was  uncorroborated,  as  the  stote- 
ments  made  to  Parke  by  the  testator  did  not  amount 
to  a  recognition  of  a  gift  to  his  wife  of  the  note  in 
question.     It  was  also  contended  that  the  possession 
of  this  note  by  the  defendant  was  not  sufficient  to 
give  her  the  ownership  of  it  in  the  absence  of  plain 
evidence  of  a  gift,  and  in  the  absence  of  indorsement ; 
and  especially  in  view  of  the  circumstance  that  this 
"•  "0*^  was  in  her  possession  with  other  notes  of  the 
testator,  and  that  the  note  could  not  be  transferred 
except  by  indorsement :  Byles  on  Bills,  11th  ed..  143. 
That  the  onus  was  on  the  defendant  to  prove  clearly 
and  conclusively  the  allege  J  gift,  and  she  had  failed  to 
establish  her  right  thereto;  on  the  contrary,  the  evidence 
shews  that  the  testator  retained  to  the  last  his  interest 
in  th3  note,  and  absolute  control  over  it :  WavHner  v. 
Rogers  (a). 
Mr.  Plumb,  for  the  infant  defendants. 
Mr.  Flock,  for  Mrs.  Murray,  contra,  insisted  that 
the  evidence  shewed  that  the  note  in  question  was 
the  property  of  the  defendant,  in  the  testator's  lifetime, 
and  that  her  evidence  shewed  the  note  belonged  to  }.er,' 
and  her  evidence  in  this  respect  was  corroborated  by  that 
of  Mr.  Parke,  proving  statements  made  by  the  testator 
and  a  payment  made  by  him  to  her  in  the  testator's 
lifetime,  and  was  further  confirmed  by  the  counting  of 
(o)  L.  R.  16  Eq.  340.  ~         ~~ 


Re  Murriiy 
—  I'urUoia 

V. 

Murray, 


OHANt-'KijY   llEPORTS. 

A  J  .1 ,  ,»t,„etly  „pp,„„.l  that  „Uho„gh   CoV^l 
w    0  e„,leavoun„s  to  s«,„.o  the  testZtoi-'^  prowy 

.t  Ih  '  to  Llrtth  *",".'°  "  "^^  ""  "-'■"■«' 
fiii^  te&tatoi  s  death ;  nnd  it  was  shown  tl..,f  fl,« 

MteTwl  th"    •,   ™'  f '""'■"""«  ""»  »»'«  -Hh  oth  r 

£rf^:-rt:sr;Lir.^^^^^^ 

J8  not  a  clear  irrevocable  gift.     Then  thi.  nlV 
"J'  luina  cne  present  beincr  brought  wi'fViir.  i 

Tw.  rth  ■  "ir  *'™"  'r '"  °"  ^"^  "^^ «-  »*' 

eviaence  that  th,s  cannot  be  so.  AJthough  M,-  Pari 
says  th,s  note  was  spoken  of  as  Mrs.  MuL^f^ZZt 
conversation  was  very  general  and  the  staZente  he! 
made  may  be  attributed  to  the  desire  of  the  detld 

tr::rw„Trb:tter:rie:"rr''^'9' 

with  oos^'         *"''  ""^  "PP""'  »'»■"<'  b^  aUowed 


(o)  6  Gr.  373. 
(c)  9  W.  R.  65. 


(i)9W.R.  747  4L.J  j^ 
(.d)  3  H.  &  N.  387. 


•  Since  argued  in  Appeal. 
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Anderson  v.  Bell. 


Will,  conntruction  o/—Dintrilnttlon  o/entnte- 
ciipila  or  per  Mirpfn. 


-Accnmulalion — Per 


The  testator  beqiientheil  his  residuary  estate,  all  other  property,  in 
lands,  mortgages,  and  stocks,  to  his  grandchildren,  "  the  children 
of  J.  a,  and  of  my  daughter,  A.  J.  /?.,  wife  of  D.  B.,  share  and 
share  alike,  on  their  coming  of  the  age  of  twenty.five  years,  to  be 
finally  determined  and  paid  to  them  on  the  youngest  coming  to  the 
age  of  twenty.five  years.     Provided,  nevertheless,  that  each  one  on 
commg  to  the  age  of  twenty-five  years  receive  a  portion  of  not  more 
than  half  what  their  share  will  be  on  the  youngest  coming  of  age." 
(Then  directions  were  given  as  to  keeping  books  of  account  and 
managing  the  estate. )    "And  when  the  books  so  audited  shew  the 
revenue  of  my  estate,  after  paying  the  before  mentioned  be.jnests, 
taxes  and  other  charges  on  the  same,  amounts  to  £500,  then  half  of 
such  revenue  or  income  be  divided,  share  and  share  alike,  between 
the  families  of  my  son,  J.  C,  and  the  family  of  my  daughter,  A. 
J-  B."     (The  other  half  going  into  the  estate. ) 
Held,  (1)  that  the  children  referred  to  took  per  capUa,  and  not  per 
utirpeii ;  (2),  that  when  the  eldest  attained  the  age  of  twenty-five 
years,  ho  was  entitled  to  receive  one-half  of  his  share,  payment  of 
which  could  not  be  delayed,  and  that  date  must  be  taken  as  the 
period  at  which  those  to  take  were  to  be  ascertained  ;  and  that 
any  child  born  subsequent  to  the  time  the  eldest  child  attained 
twenty-five  was  excluded,  and  all  born  before  that  period  were 
entitled  to  share  in  the  estate  ;  (3),  that  the  children  did  not  take 
vested  interests-the  gift  to  each  being  contingent  on  attain- 
mg  twenty-five ;  (4),  that   twenty-five   was  the  age  at  which  the 
parties  became  entitled  to   an  arrangement  as  to  the  amount  of 
their  shares  ;  (5),  that  the  trustees  could  charge  the  shares  of  any 
who  had  been  overpaid  with  the  excess  of  such  payments. 

This  was  a  suit  instituted  by  William  Anderson 

and  John  William  Gamble  Whitney  (trustees),  against 

the  parties  interested  under  the  will  of  the  late  Robert 

Statement.  ^(^^^^<^(^'>%  ^ox  the  purpose  of  obtaining  a  construction 

of  such  will. 

The  clause  of  the  will  giving  rise  to  the  contention 
between  the  parties,  is  set  out  in  the  judgment. 

Mr.  Mortimer  Clark,  for  the  plaintiffs 
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defendants.  "^"' ''  '"'"  "''^  '^'^^^'-al  - 
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Aiiderion 


Blake,  V.  C— The  material  nortion^  of  fi       -n  • 
question  arc-  "Anrl   T  i  PO/^'on«  of  tlie  will  m 

property   In  kn^  '  ^"^*  ^"^l"^''^^''  ^"   «ther 

P'opcrtj    m  lands,  mortga^re.s,  stocks,  to   n.v   trranrl 

.share  and  ^bave  alike,  beUvoon  the  family  of  Zytt 
Jane  Bel.  and  that  the  other  half  of  such   anl^ 

d  v,ded  a»  I  have  hereinbefore   directed      •      .     . 
ThefolowingarethelanJsandmortgages  conveyed  bv 

belefltofTe-t  ■•,      ^  ""'"^'"'   ^y  "«"■>  '«  'he 
benefit  of  their  famihe.,  as  hereinbefore  set  forth  " 

devL  "lo  W-/rf  "*"  <">•  "  ™»  '-oH  ""'l-  " 

-r;".^rd^t:%rp:::::tx">ii: 

"iiL.  mm  snai  e.   in  Barnes  v.  Pa^t'/t  (6), 


(a)  1  Sim.  N.  S.  242. 


(b)  8  Ves,  fi04. 
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are  tho   wor<ls,   "  tlu«  wmnhul'v  of  my  ostato   to   bo 
oqiially  divided  botwoon  brothor   LaiiCflnf'»  and  sister 
ENtficr's  fUruilies."   Sir  \Vi/liii7ii,  Grant  says :  "  The  ordy 
construction  is,  that  by  tlic  word  '  family'  childn-n  are 
nu'ant,  and  if  that  is  tho  construction,  does  it  not  follow 
that  tho  division  must  be  ^jer  capita  !    That  construc- 
tion excludes  the  parent."     This  case  is  approve!  of  in 
Hermi  v.  Stoken  (o).    In  Lincoln  v.  Pdham  {,{)    Loi-d 
Mdoa    says:  "That  rule  has  been  applied   in' many 
instances  upon  which  doubts  have  been  strongly,  raised 
for  instance,  a  gift  to  a  brother  and  the  ehildit-iiof  a  de- 
ceased brother,  wlio  without  a  will  would  take  ^^^'r^/^.^^rg; 
yet,  it  has  been  held  that,  though  the  law  would  have 
given  it  in  moieties,  tliat  is  not  the  effect  of  an  express 
bequest."     In  Puju  v,  Clarke  (e),  the  Master  of  the 
Rolls  thus  defines  the  meaning  of  the  word  "  lamily  " : 
"  What  then  is  the  primary  meaning  of '  family  '  ?    It  is 
'children;'  that  is  clear  upon  the   authorities  which 
have  been  cited;  and  independently  of  them,  I  should 
Jadgment  l,ave  come  to  the  same  conclusion.     I  hold,  therefore 
that  the  children  of  the  testator  can  alone  take  under 
the  words  '  my  said  family.'  "   This  view  coincides  with 
that  ot  Sir  Gtorye  Turner,  as  expressed  in  Gregory  v 
Smith  if)  :  "Now,  1  think  the  meaning  of  the  word 
'  family,'  is  primd  facie  children,  and  that  that  construc- 
tion  ought  to  be  adhered  to,  unless  s.me  reason  be 
found   in  the  context   of  the  will   for  extendincr  or 
altering  it.     ♦     ♦     Whether,  originally,  under  a*-ift 
to  A:8  family  or  the  family  of  A.,  A.    hould  not  have 
been  included  in  the  benefit  of  the  bequest.  I  may  pos- 
sibly doubt;  but  it  will  be  much  better  to  abide  by 
the  decision  in  Barnes  v.  Patch  than  to  draw  any  dis- 
tinction  between  the  cases,  for  which  there  is  no  suffi- 
cient ground." 

So  far  as  the  coi-pus  of  the  estate  is  concerned,  this 


(a)  2  Dr.  &  War.  98. 
(c)  3  Ch.  D.  673. 


{b)  10  Ves.  at  176. 
{(l)  9  Ha.  708. 


cnANcKuv  hki'okts. 
>villc„ntai„,aj-iffto,„yt.ra,„W,n,I,™    •    .    ,,,.„ 
-1-1  »  a,,,  „,„!  tl,.  ,,ivi.si„„  „„„t  ,,  J,,       ,^"  " 

.S.c„l»,,     W,.,,Will»,.,,-rW.,Hui;2Ja™. 
'y  ,  -  WdharuHim  Kxmitor.s.    112'»  l-.iH.   ir  ,/ 

A"""'  (;) ;  .V,;^'«  Ap|„.al,  to).  ^  •^  *    ■ 

til'?f",',""^r  .'f  '■'''''''■^■"   """'•  *«  ««-ert«i"«l  at  the 
cntitWI  t„  .ham     .Seo  ff,:,„We«  v.  y,.,.,.,,  ft, .  £ 

It  docx  „„t  f„|  „„.  tl,atbvoau.c  the  corpus  ofth.o  "ate 

I   t nbu  .„„  of  the  i„e„,„e  ha,,  been  ,lis,L,l  of  ,,,.  Z 

otl,e,«„o  than  follow  the  eonel„»!on  anivert  at  a,  t» 
the  eo,«,.„etio„  of  the  will  on  thi,,  point.    I  al"  nd 
by  this  dee,«on,  no  matter  whether  there  may    rir 
o.„  before  the  Court  other  than  tho.,e  1  °?t  ZZ 
lor^er  record  or  not  (i).     I  cannot  interferrwitrt 


4M 
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Judgmnnt. 


(a)  3  Ha.  65. 

(c)  3Bea.  541. 

(e)  16  L'ea.  435, 

(r/)  62  Penn.  St.  R.  320. 

(i)  L.  R.  20  E(j.  647. 


(6)  19  Bea.  680. 
{d)  1  DeG.  &  Sm.  470. 
(/■)  25  CJr.  246. 
{h)  L.  R,  12  Eq.  427. 
0)  3  K.  &  J.  c. 


CI  a  cclr     S[*  •  *''  '""  °'  ^^«  ^-  ^^'^--^  «-«  before  the 

obtain  the  opinion  of  fhf  Cou        ^r^?  "".''   '^"''  ^'^^  '^^""«'>t  *» 
cart  to  receive  payment  of  .  *^'  "^''*  "^  ^^'-^^  '^«"'^*  ^^'«'A- 

Lordship     elrked.' An. T       ''"""*^    °'    ''''''    ^"^«"-'«   h'" 
tHbutio„\f7e:e  lue  aiTnrfUrtt"    ^"7,  "r    *'«    «*"■ 

--t.  .3  to  that,  he  prow^elZt^ts;^::;^;;:^- 


mi  ii 
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ruling,  and,  deciding  only  the  point  that  ia  open  to  me, 
leave  the  parties  by  rehearing  to  raise  the  questions 
discussed  on  the  hearing  as  to  the  income.  Costs  out 
of  the  estate. 

The  cause  was  subsequently  reheard  before  the 
full  Court.* 

The  same  counsel  appeared  for  the  parties  respec- 
tively. 

In  addition  to  the  cases  referred  to  on  the  hearinof,  and 
in  the  judgment :  Stansjield  v.  Hobson  (a),  Payne  v. 
Parker  [b),  King  v.  Keating  (c),  Lincoln  v.  Pelham  (d), 
Walker  v.  Moore  (e),  Be  Bartholome^u  (/),  Shrimpton  v. 
Shnmpton  (g),  Balm  v.  Balm  (h),  Oppenheim  v. 
Henry  (i),  Locke  v.  Lamb  (j),  Garratt  v.  Week^  (k), 
Crone  v.  Odell  (l),  Burt  v.  Hillyar  (m),  Be  Hutchison 
and  Tennant  {n),  Brett  v.  Horton  (o),  Sinnott  v.  li  alsh 
(p),  were  cited. 


Judgment,  taxes  and  other  charges,  the  revenue  from  his  estate  shall  amount  to 
£500  a  year,  that  one-half  thereof  *  be  divided  share  and  share  alike 
between  the  family  of  my  son  James  Catltcart,  and  the  family  of  my 
daughter  Ann  Jane  Bell '  ;  and  as  to  the  other  half,  he  directs  that 
it  be  put  into  the  general  funds  of  the  estate,  to  be  managed  by  his 
executors  in  a  mode  that  he  prescribes.  My  opinion  is,  that  in  the 
events  which  have  happened,  the  general  revenue  of  the  estate  reach- 
ing the  prescribed  sum  £.t  the  death  of  James,  his  widow  is  entitled 
to  one-half  of  one-half  of  such  general  revenue,  the  family  of  the  tes- 
tator's daughter  Anv  Jane  Bell  being  entitled  to  the  other  quarter  ; 
and  further  that  the  sums  are  receivable  upon  the  same  footing  as 
the  rents  and  profits,  as  to  which  I  expressed  my  opinion  that  they 
are  receivable,  subject  only  to  their  being  applied  to  the  purpose  for 
which  they  are  bequeathed  by  the  will,  but  not  subject  to  account." 


*  Speagqe,  C,  Blake  and  Proudfoot,  V.OC. 


(a)  16  r  eav.  189. 

(f)  12  Gr.  29. 
(e)  1  Beav.  607. 

(g)  31  Beav.  425. 
(i)  lOHar.441. 

(it)  L.  R.  20  Eq.  647. 
(m)  L.  R.  14  Eq.  160. 
(o)  4  Beav.  239. 


(b)  L.  R.  1  Ch.  327. 
(d)  lOVes.  166. 
(/)  1  McN.  &  G.  354. 
(h)  3  Sim.  492. 
(j)  L.  R.  4  Eq.  372. 
(I)  1  B.  &  B.  449. 
(»)  8  Ch.  D.  540. 
{)i)  Ir.  K.  3  Ch.  12. 
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Blake.  V  C.-The  parties  havin^presented  the  fol- 
ding questions  for  the  consideration  of  the-;Cour 
^d  for    he  purpose  of  determining  the  rights  of  those 

:r -ng.'  '-'  '''  '-'''  ''  '-'^^-^  ^^  "-  on  thl 

1.  Whether  the  grandchildren  of  the  testator,  namely, 
the  cln  dren  of  Ja«..«  Cathcart  and  Ann  Jane  Bel> 
are  entitled  m  equal  shares  to  the  residuary  estate  tl 
bedwKledp..  capita  or  per  stirpes,  andZXltll 
income  ,s  divisible  in  the  same  manner 

2.  Whether  Manj  Bell,  born  after  the  death  of  th« 
testator  is  entitled  .^  share  with  the  other  Tll^dL 

tinJenTlntr '^  "   '''^  ^'^^^  ^  ^^^  ^r  a  con- 

ml![?t^'  '^7  ''"  ''"  '"  '^'  *^"«^^«'^  ^-  «ettle- 

twTntyle        ''''''   ''  '''  '''  ^'  ^-"^^^  or 

5.  Whether  the  shares  of  those  who  may  have  been 

See^s^^^--^^^^^^^^^--^-'^^^^^^^^^^^ 
I  have  read  over  the  cases  cited,  and  the  passages  in 
Messrs.  Jarn.an,  Hawkins,  and  Theobald  J^^uZ 
careful  perusal  of  the  will,  am  of  opinion  that  7hl 
questions  should  be  answered  as  follows 

peisti>pe,.  This  ,s  very  dear  as  to  the  residue  •  and 
as  Barnes  v.  Patch  has  been  so  long  followed  we  m  ^ t 
take  It  now  to  be  the  rule  that  wher!  the  wc^^  ^feX -' 
IS  used  1  pr^md  facie  embraces  but  children  and 
involves  their  taking  per  capita,  unless  there  be  which 
IS  not  present  in  this  will,  something  to  controv.t  tht 
prima  facie  result.  ^ 

death  of  the  testator.     When  the  eldest  became  of  th! 
age  of  twenty-five  he  was  entitled  to  his  share     Th 
payment  cannot  be  delayed,  and  that  date  must  be 
taken  as  the  period  at  which  those  to  t«lc.  .JZ  .". 
ascertained.     Mart/  Bell  was  born  before 
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April  19. 
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AndcrFou 

V. 

Hell, 


18S2.  Bell,  who  was  t.lu>  first  to  iittaiii  tliat  ag",  became 
twt'iity-livo,  and  she,  tlierefore,  is  entitled  to  share  in 
tlie  estate.  Any  cliild  liorn  after  the  attaiiiinir  of 
tweiity-iive  hy  Tlioniasi  Dirk  Bell  is  excluded. 

3.  The  children  do  not  take  vested  interests. 
There  is  not  an   a,1)solnte  direction   to  pay,  and  a 

mere  postponement  of  the  period  of  enj.)yment ;  but 
in  the  gift  itself  the  time  for  enjoyment  is  d(!fined,  and 
thereby  is  made  contingent  on  attaining  twenty-five. 

The  provision  as  to  the  income  does  not  aid  the 
vesting,  as  this  is  a  separate  dealing,  and  an  indepen- 
dent provision  of  a  fixed  portion,  which  would  not 
have  the  effect  of  accelerating  the  vesting  or  avoidincr 
the  condition  on  Avhich  it  is  :o  be  taken. 

The  sh;iro  of  the  residue,  therefore,  goes  only  to 
those  wlio  attain  twenty-five. 

4.  Twenty-five  is  the  age  at  which  the  parties 
become  entitlinl  to  an  arrangement  as  to  their  shares. 

ii.  The  trustees  can  charge  the  shares  of  those  over- 
paid with  the  excess  of  such  payments. 

Those  not  before  the  Court  are  not  bound  by  the 
previous  litigation.  It  is  reasonable  that  the  costs  of  this 
suit  to  obtain  the  opinion  of  the  Court  as  to  the  proper 
construction  of  the  will  should  he  borne  in  the  usual 
way — out  of  the  estate.  This  includes  the  costs  to  all 
parties  of  this  rehearing. 

PuoiiBFOOT,  Y.C.,  concurred. 

Spraooe,  C,  concurred,  except  as  to  the  disposition 
of  the  income  of  the  estate. 


Jiii'gnient. 


Order  on  "  Declare  tliat  according  t(  'ihe  true  construction  of  the  will  of  the 

rc'hearinif.  testator,  Jiobcrt  Cathcurt,  after  payment  of  the  bequests  mentioned 
in  his  said  will,  taxes  and  all  other  charges,  the  grantlchildron  of  the 
testator,  namely,  the  children  of  Jame.i  Crifficnrf  and  Ann  Jane  Bell, 
are  entitled  in  equal  shares  to  the  revenue  and  capital  of  the  resid- 
uary estate  of  the  testator  per  capita,  and  not  per  stirpes, 

"  Declare  that  the  defendant  Mary  Bell  is  entitled  to  share  in  the 
aaid  estate  equally  with  and  in  the  same  manner  as  the  other  grand- 
children of  the  testator. 
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w.th  the  excess  of  ti.e  overpayments.  ^       "  "'  "''"'"^ 

"  Order  and  ilecroe  that  tlio  decree  made  herein  on  fl,-.  *        x 

"  Costs  of  all  parties  out  of  the  estate." 


45!) 


1882. 


^'ortllcm 
«.  W.  Co. 


[A {firmed  on  appea/,  Ofh  Fchrnav;,,  ISS.J. 


1 


Sax.so.v  v.   Thio  Nouthkrx  Railway  Company. 

yummcc-Iujuuctloit  -A  cqukxreucc—!.  ach-s. 

The  plaintifr  was  owner  of  a  .steam  vessel  p]yi„.,  „„  I  ake  r-  i  • 
ching,  and  aeeustomed  t<,  r„n  i„t„  the  Ri  ■  e^S^ -^  ?"  " 
leaves  the  lake,  and  to  lie  in  a  hasin  alon  e  a  :  :  \rr;* 
ago.  The  defendants,  in  exten.lin,  their  li^o  .  ;.  '  "''■^''■ 
strueted  a  bridge  across  the  river  wldch  eoniullkw"  ."T 
entrance,  and  caused,  it  war  -die,  ell  i,^  obstructs  the 
tiff,  who  was  obliged  to  n>oor  his  boat  in  a  b.asin  t  Zux 
of  the  bridge,   which   was   somewh.at   too  su^  ',",'  ^ 

purposes.     Some  correspondence  took  pl.ace  while  tL  1 
in  construction,  by  the  plaintiff  IK.sonl   v  an      Irotht  T  ^ 
tor  with  the  defendants'  general  manager  in  the  ,      °"«\/"-''  '^^l'"" 
but  the  bridge  had  been  I  use  iJ^^^,  "^^Zn     T""^' 
the  part  of  the  plaintiff,  when  a  bill  w.as  filed  prati  -  "t      '  71 

be  .le^ared  a  nuisance,  and  that  the  defendaSSt  t'iSf 

HeU,  that  by  the  delay  in  taking  action,  and  otherwise,  there  had 
Lbeen  unequivocal  acqu-escence  in  the  action  of  the  defendant?  , 
[  the  bill  was  therefore  dismissed,  with  costs.  '''f"»'^^"*«.  ^^^ 

This  wa.s  a  bill  iile.l   loth  April,  1880,  by  David  L 
Sanson  against  n.  Northern   Rnih.ay  Qom^  ^ 

Canada    and     H.r    Majesty^ s    Attovney-GcLal    of 

things,  that  in 


Canada    and    Hci 
Ontario,  setting  forth,  anion 


st  othi 
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the  Spring  of  1874,  the  Northern  Extension  Railway 
Company,  afterwards  amalganiated  with  defendants' 
Northern  ^o'^P'^^y.  Commenced  the  construction  of  their  line  of 
R.W.CO.  railway  eastward  of  Lake  G  uohiching,  which  forms 
the  outlet  of  Lake  Sin-;coe,  the  lake  being  drained  by 
the  river  Severn,  which  river  .'ormed  the  natural  out- 
let and  was  navigable  by  sailing  vessels  and  steamers 
for  some  distance  after  leaving  Lake  Couchiching,  and 
for  a  much  longer  distance  down  its  course  by  smaller 
vessels ;  that  the  village  of  Washago  was  built  on  one 
or  more  islands  formed  in  the  lake  where  the  river 
leaves  the  lake,  and  such  village  was  convenient  for 
the  pui|)osos  of  a  port  or  shipping  place,  and  consider- 
able shipping  business  was  done  there,  and  for  the 
convenience  of  such  navigation  a  wharf  was  construc- 
ted in  the  river,  at  which  vessels  were  moored  and 
loaded.  That  in  1874,  the  company  desiring  to  con- 
struct their  line  of  road  across  said  river,  constructed 
a  series  of  bridges  across  the  several  branches  of  the 
stotemont.  river  for  the  use  of  their  railway,  which  were  built 
on  so  low  a  level  and  the  piles  or  piers  were  placed  so 
close  together  as  to  render  it  impossible  for  vessels  or 
large  boats  to  navigate  the  river  or  even  to  approach 
the  said  village  of  Washago,  and  such  bridges  were 
permanent  structures  unprovided  with  any  apparatus 
or  means  for  even  occasional  use  of  the  river  by  boats 
and  vessels. 

The  bill  further  stated  that  at  and  prior  to  the  con- 
struction of  such  bridge  the  plaintiff  owned  a  steamer 
called  the  "  Cariella,"  and  had  for  several  years  pre- 
viously thereto  run  such  steamer  to  the  said  wharf  and 
to  mills  and  other  places  down  the  river  Severn,  and 
had  caused  the  said  ste.imer  to  be  plied  as  a  public 
steamer  for  hire  and  for  carrying  passengers  and  goods 
between  the  said  wharf  at  Washago,  and  such  other 
places  down  said  river  and  the  town  of  Orillia,  where 
sho  connecjod  with  other  steamers  and  means  of  trans- 
portation, whereby  the  public  were  greatly  conven- 
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ienced.  and  the  plaintiff- .nado  considerable  profit    That    1881 
thei^amtifl  objected  at  the  tin.e  to  the  construction  '    ^ 

^^^::^^  ""''''''  ''?  -"W  not  to  contu      ^ 
rneir  line  ot  railway  on  such  bridtres  in  q,,,,h  n  ^^..         ^"""^"^ 
^0  obstruct  the  navigation  of  said    iver  W  IT^       "'"•"• 
pany  refused  to  alt^r  their  plans  Z^'^^rZ 
bridges  in  spite  of  the  protests  of  the  nla"n  iff    „.^ 
eplaintiffj  submitted  Siat  the  co.lt:j  t^of's^^^^^ 
bridges  and  hne  of  railway  was  a  nuisance  and    au  ed 

plaintiff  special  and  particular  damage  in  respect  of 
his  said  steamer;  and  that  he  was,  in^onseq  Ice  of 
such  nuisance   unable  to  run  his  said  steam  r'^ti 
profit,  and  could  not  carry  heavy  freight  to  Wash^Jo 
or  any  freight  at  all  to  points  lower  do^n  said  rive  !  ' 
The  ))il  further  stated  that  the  plaintiff  and  others 
bad  from  time  to  time  applied  to  the  defendant   om 
pany  to  remove  such  obstructions,  and  the  defendant 
company  by  promising  to  attend  to  the  n.atter  ^nd  to 

the  persons  so  complaining  to  refrain  from  taking  steps 

to  compel  the  removal  of  such  obstructions;  and  tha 

he  pWiff  had  no  sufficient  or  adequate  ;emedy  a 

law  m  the  premises ;  and  he  submitted  tliat  the  Ld 

thatT.  Tf  t'"'''""  ""^^'^^  ''   ^«  removed,  and 
that  the  defendants   company  ought  to  be  enjoined 

from  in  any  way  hindering  or  obstructing  the  free 
navigation  of  the  said  river  and  lake,  and  in  anveveni 
the  plaintiff  submitted  that  he  was  entitled  to  dam- 
ages  for  the  special  loss  sustained  by  him  by  the 
wrongful  acts  of  the  defendant  company  ^ 

The  prayer  of  the  bill  was,  (1)  that  it  mi^ht  be 
dec  ared  that  the  said  bridges  were  a  nuisance  and 
obstruction  t.  the  free  navigation  of  said  rive  and 
ake;  and  that  the  plaintiff  had  sustained  special  dam- 
age thereby;  (2)  that  the  c^efendant  company  mi^t 
be  ordered  to  abate  such  nuisance,  and  remove  the  ob 
struccions  to  the  free  navigati 


leu  navigation  ot  said  lake  and 


river ; 
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1881.    and,  (n)  tliu  (letV'iidaiit  coiniiiiny  ordered  to  pay  such 
*■■■~^'"~^  daiua^cs  and  costs ;  and  for  t'urfclicr  and  otliur  I'elief. 

V.  IJio  dctondaut  coinnany  answerod,  scttin"  ud  that 

B.  w.  Co.  the  only  part  ot  tlie  brid^'us  ciuciilatt'd  to  atlect  navi- 
gation was  tlio  middle  branch  bridge,  as  tlie  other 
parts  of  tlie  river  crossed  by  other  portions  of  said 
bridges  were  not  at  any  time  navigable;  that  such 
middle  branch  bridge  was  constructed  in  I874,and  a  line 
of  railway  then  placed  thereon,  and^the  same  had  ever 
since  been  used  by  the  dt-'fendant  company  with  loco- 
motives and  cars  as  a  railway. 

The  defendants  further  set  up  that  prior  to  the  con- 
struction of  said  l)ridgGS,  a  correspondence  took  place 
between  the  [jlaintiif  and  the  Managing  Director  of 
the  Company,  with  reference  to  the  location  of  such 
bridge ;  and  the  plaintiff  then  agreed  to  the  location 
thereof,  provided  (I)  that  the  Government  of  Ontario 
would  dredge  out  the  bottom  of  the  said  middle  bi-anch 
sr"  far  as  to  form  a  basin  immediately  west  of  the  loca- 
statcment.  tion  of  the  bridge ;  and  (2)  that  the  company  would 
construct  a  wharf  there  eciual  in  capacity  1  the  one 
cut  off  by  saitl  biidge  ;  and  that  such  conditions  were 
duly  pel  Formed,  and  that  the  plaintiff  had  ever  since 
the  erection  of  such  wharf  used  the  same  with  tlie 
saitl  steamer,  and  had  never  until  recently  made  any 
complaint  about  the  location  of  said  bridge.  The  an- 
swer further  set  up  that  the  Xorthern  Extension  Rail- 
way ComjKiny  and  the  defendant  compan}^  had,  upon 
the  laith  of  such  arrangment,  expended  large  sums  in 
the  erection  of  said  bridges,  and  submitted  that  plain- 
titf  was  estopped  by  his  conduct  from  asserting  the 
claims  set  up  by  the  bill  of  complaint;  and  further,  that 
by  his  accpiiescence  and  delay  the  plaintitf  had  disen- 
titled himself  to  any  relief  against  them. 

Severid  letters  and  telegrams  were  i>roduced  at  the 
hearing,  which  are  below  set  forth,  and  some  of  which 
are  referred  to  in  the  judgment. 


"  "^SNUMBPt**;**  i^^tfimmi^tw^.  f  • 
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FjtKi..   OiT.Mni.:ui,AM).  K.,,..  ^'rWia,  A,n-H2u,t,  l,S7t. 

Managinc.  Di.votnrX.  R.  R.  of  Ca..a,l,-,.  Tn,„„ta. 

wen     o    Vanhago  to  nee  al.out  removing  two  o.  tlu..  I,.p„.  .,„,  .  ut 

we  saw  th.t  n.on  w.re  at  woric  at  > ,-  ,,ulway  l.ri,]...       I  then  saw 

Mr      o,H.  .,,.  the  ..l.jeot;   he  Hai,l  they   wonM^onU.-g     a  s  ^ ^ 

w.  h  the  ,,.h.s  an.l  leave  the  channel  open  nntil  a  hash,  was  I    .,; 
out  large  enongh  to  swing  the  stean.er  ro,„„l  i„.      H,.t  1  nn.Ie.stt 
they  are  g,„ng  on  with  the  work  across  the  channel.      If  .,.      .1 
boat  goes  n.   the.v   ...  n.„st  renuiu.     The   basin  n.nsf  he  ,1"     S 

b  f  ro  the  channe   ,s  elose,l  up.      I  an.  laying  o„t  a  eonsi.h. .hie  s^. 

on   he  stean.er  an,l  expeet  to  eon.n.enee  her  reg.ilar  trip,  on  the  "-.tl 

of  t  ,s  n.o..th.     I   ,1„  not  wish  to  give  nnnJ:.essa.-y     ro    ,1     l,; 

wonh   h.  ,n  a  .ix  .f  the  ehannel  was  closed,  and  so  wouM    o  .'r        . 

pany  for  closing  it  up.  ^  '" 

If  the  bri.Ige  ha.l  cro.s.,e.l  a  h..n.h.e.l  yanls  lower  down,  it  wo..hl 
not  have  stopj.ed  iiavig..ti(,i'. 

Y.,urs  respectfully.  j).  j  _  Sanson. 
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H.  W.  Co. 


Toronto,  Apri' VI,,  \^U. 
DearS.r.-I  am  in  receipt  of  your  letter  of  the  l.',„l  i„st  hnin- 
referent,  to  the  Washago  govern.nent  wha.-f.  The  p..opos.i:  f  ■  ^ 
works  a  that  po.nt  have  bee,,  appn.ved  l,y  the  Govirnlnent.  ■,  , 
me In.le  tl.e  dre.lgn.g  of  a  basi..  for  which  an  app.opriatio,.  h..  ,  f, 
made,  a.ul  we  are  assnred  by  the  Public  \Vork.s  Dei  art,..ent  n  hi 
work  W.11  be  immediately  executed.  Thc'cupo,.  a  new  w  t,  t  , 
u.sta..tly  co,.strneted,  so  that  we  hope  ,.0  i..cLv  LS  e^w  '  ''  '^ 
the  lake  traffic.     I  will  give  personal  attention  to  this  n.au" 

,,    ,     ,  ^""'•«f''ithfully,  FiiKD.  CL.Mi.,.:,a.ANi, 

D.  L.  Sanson,  Esq.,  Orillia. 


Stiitiiiiutil. 


Chief  Engineer,  In  re  Washago  wharf.  ■^">  sf,t4. 

We  must  be  very  careful  about  this  or  we  shall  .rf>f  Jnf,^  i;*-     ^- 
and  dan.agcs.     Read  ......,,  letter  earefnlly.^f  ^.^  yo  ".Cl 

get  an  ord      from  the  Board  of  ^Vo.-ks  for  the  work  the^  app 

Bav  t.    .  Jr  :  "  ^^"^■'^'•"'"-^  l-I--ty.     I  understood  yo.  to 

say  that  Jfc'Ae/A,/-,ipin.oves  of  our  intentions;  if  so   it  wo..ld  b         n 
to  get  an  ofHcial  letter  to  that  eliect.  '"-  '^'^^ 

P.   \Y.  C. 

Orillia,  April  m,  IS74. 

Dear  Sir.-In  answer  to  your  letter  of  the  4th  inst.  to  Mr  I)   r 

Sar,.on,  I  luave  been  instructed  by  him  to  say  that  he  re.n.est.  the 

Northern  Railway  Co.iipany   or  it.  Extension  not  to  obZc^   t  e 

entrance  of  the  Severn  river  at  the  place  eommonly  knotras  tt 


484 


CHANCERY  REPORTS, 


T. 

Northern 

n.  w.  Co. 


1881.     Washago  wharf,  by  continuing  the  present  line  of  railway  acroas  the 
—. ^-«»  river  just  above  tlie  wharf  thereof,   preventing  Mr.   .Smmon  from 
8»nion     making  use  of  the  said  wliarf,  and  occasioning  him  great  loss.     He 
only  wishes  the  channel  to  be  left  clear  tUl  the  Govemnient  dredgea 
.    tlio  basin  and  puts  up  the  wharf  as  in  your  letter  ;  of  course,  if  you 
peisist  in  going  on  witii  the  railway  bridge  and  obstructing  the  river, 
we  will  be  obliged  to  take  out  an  injunction  in  Chancery,  and  pre- 
vent the  contemplated  obstruction.     What  Mr.  Sanwn  is  asking  is 
not  unreasonable,  and  therefore  we  hope  his  demand  will  be  complied 
with  without  any  further  trouble. 

Yours, 
F.  W.  Cumberland,  Esq., 

Manager  of  the  N.  R.  W.  Co. 
; 

To  Samuel  S.  Robinson,  Orillia.— [Telegram.] 

We  had  already  ordered  the  work  to  be  stopped  out  of  regard  to 
j'ou,  but  the  wharf  is  not  Sanson's,  and  we  have  the  consent  of  the 
owner  to  our  works  ;  the  object  of  my  telegram  was  to  consult 
Sanson's  wishes  and  interests  in  a  friendly  spirit,  but  you  seem  to 
want  a  grievance. 

Fred.  Cumberland. 


Samuel  S.  Robinson. 


From  Orillia,— F.  W.  Cumberland,  Esq. 

Your  telegram  received,  channel  must  not  be  closed  until  basin 
tatement.  j,  dredged  and  wharf  built.     If  work  is  not  stopped,  will  take  out 
injunction  to-morrow. 

Samuel  S.  Robinson, 
Solicitor /or  D.  L.  Sanson. 

Mr.  D.  L.  SANSON,  Orillia. 

Would  like  you  to  come  down  and  see  the  drawings.  Am 
anxious  to  protect  your  interest.  Can  you  come  to-morro  w  or  when  ? 
Answer  immediately. 

Fred,  Cumberland. 

Orillia,  April  9th,  1874. 
F.  \y.  Cumberland,  Esq.,  Toronto. 

My  Dear  Sir.—  *  *  I  am  very  desirous  to  see  your  road  pushed 
further  on,  and  always  have  been  even  to  my  own  injury,  as  far  as 
making  money  is  concerned.  Mr.  Robinson  sent  me  the  telegram  he 
received  last  night.  I  was  under  the  impression  that  my  request  or 
demand  was  a  reasonable  one,  viz.,  dredge  basin  and  give  us  wharf 
accommodation ;  then  we  would  try  if  the  steamer  would  swing  round 
in  it  as  easy  as  it  does  in  the  present  basin,  when  I  would  be  perfectly 
satisfied  on  my  own  part.  Some  years  ago  I  laid  out  a  considerable 
sum  at  the  Washago  wharf  and  storehouse.  I  would  be  ruined  if  my 
steamer  had  to  stop  running  till  the  dredging  was  done,  which  may 
take  longer  than  expected.  I  would  strongly  advise  you  to  give  this 
matter  your  consideration,  and  perhaps  put  a  awing  to  the  bridge,    I 
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would  regret  exceedingly  to  see  you  put  to  any  trouble,  hut  there 
are  other  persons  here  who  view  this  ,„attor  .lifferently. 

Yours  respectfully,  D.  L.  Sanson. 

--     _        ^.  Toronto,  April  Wth,  1874. 

My  Dear  Sir.-     •    •     .     Asto  the  Wnslmgo  wharf  we  had  n„r 
po.ely  omitted    the  piles  whicii  would   have   into  flw'Tl  Th 

I  he  Board  of  Works  have  promised  to  get  at  the  dredgiug  at  once 
but  there  may  bo  some  delay.  The  now  wharf,  however  wiU  hi 
constructed  at  once,  so  that  I  hope  all  will  ho  righi  before  long    " 

0.  L.  S.NSOK,  Esq.,  Orilli!"'™  '"'''  '^^"''-  ^'""— ■ 

n      c-       T.  •  Augmt  mh,  1874. 

UearSir.-Itis  of  great  imjiortanco  that  wo  should  I.p  „1,i„  * 

:ztu:^z  ^"•'" '  r '-'"  -''  ^-  '^'"^•'y^^n-etth*: 

bridge  '"''  "  "  '"'  '""^"'-''"^  "'^*  '  -"  P-ceed  with  the 

F.  N.  Mo..swoK™,'K„gr.  of  PuirvV^Ont.     '"'^^  '"'"'^ 
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T. 
Ni.rtlmrn 
It.  W.  Co. 


Carrie,  Ont.,  January  2nd,  1874. 

TV      „•         T  yoron^o,  J-an.  ith,  1879. 

Dear  Sirs. -I  am  in  receipt  of  yours  of  the  2nd,  re  alleged  claim 

thank  you  to  advise  mo  specifically  of  the  claim  whii  Mr  sZl 

Committee,  and  thereafter  again  communicate  with  you. 

Yours  truly,  Jj-r^d.  Comberland, 

To  Messrs.  McOarthv,  Bovs  &  Pkplbr,  Barrie.      ^""''  """"'""• 


.e«nfe,  On  A,  6</t  Jan.,  1880. 
i?e^a«M«v.  JVortAera  i?ai7imy  Company. 

^imnlvfh'";"^^''  ''"''"  ^""^  of  yesterday.  Mr.  ^««.o«'. complaint  is 

simplv that  in  <innsenuencr  nf  fk- «  >         r  xi  """n'lcwut  is 

en         ""''^'i''^"^^  "^  *5i«  ^'"ure  of  the  ooustruction  of  your 

69 — VOL.  xxi: 


Statement. 


i.'dl: 
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ISSl.  l.ri.V  iiorcMH  tliu  Scvoni  ,h„v  nt  \VaMl,:,^.„,  tlio  nv.^r  in  Wocked  an.l 

■^^,^^  navi^utioi,  ,.,vvcMlcil,  and  Iw  i,s  u;.:i.l,lu  t.>  ih(i  tli...  rivm'  a«  li.nauily   or 

>«(»..-.."  II.  tactntuU  with   l.;«  at.-m.uT,  to  cou.KTt  witl.  millH,  Ac,  up  tl.o 

Norllurn  nviT.                                               Voills  faith  full  v. 

R.  w.  Co.  ,,  ., 

'"•^■t^  Aitrav,  Itovs  &  J'ki-i.kk. 

F.  W.  CUMllKiaAM),   Hhij.,  'J'oiolito, 

Tomiita,  J, ,11.  <j//i,  IS80. 
AV  S'liiioii  V,  Xov/hirii  lfii;im<ii)''i„i,i,aiiu. 
Dear  SirH.-AdvLTtiiiK  toyourl.tUT  „f  the  fUh  iiist,,  111,011  tlii.s  snh. 
ject,  I  hfg  to  say  that,  helicN  iiif;  tlut  vvr  havo  a  (.•oini.luti.auawor  and 
aciuittancu  to  tho  dai.ii  nli...«iMl  l.y  M,-.  Sunmn,  wo  liavo  only  to  say 
tha^  ,„,r  solicit,..',  Mr.  1).  (1.  l!„„l/,.„,  will  accept  .^rvico  of  any 
P""""""*-  Vou.Htn.ly.  Ki!i;u.  (VMi.,:iu.ANi.. 

Messrs.  Mc.t'A.M„v.  liovs  .^  1'.,,l.h,  *'"'"'"'  '^^""■«'''- 

Soliuitoi'ij,  I'lai'rio. 

The  cau.se  came  on  for  tho  oxaminatioii  of  witnesses 
and  hoaiing  at  the  sittings  of  tlie  Court  at  Barrio  in 
tho  Autuinu  of  I8,Sl). 

siatcmen        ''^*''  ^l^crVfrM »/,  Q.  (I,  and  Mr.  I'eplev,  for  the  phiintiff. 

Mr.  (}.  D.  Boultov,ana  Mr.  W.  Cassels  for  tho  defen- 
dants. 

Binijumin.  v.  Slorr  («),  lJUi<jmvc  v.  i?>-/,s';o^  TFa^ej- 
TVo/-/'s  Co.  (b),  Spencer  v.  i7/(!  London  ami  liinninq- 
kamli.  ]V.Co.(c),  Ov'ujinal  Hartlepool  Colkrka  Co.'v. 
Gibh{d),  City  ofLomlon  v.  Bolt  (e),  Wandsxvorth  Board 
of  Works  V.  London  and  South  Wcatcrn  11  W.  Co.  (f), 
Guetph  V.  The  Canada  Co.  (;/),  Cline  v.  Cormuall  (//)' 
Watertoivn  v.  Cou'cn  (i),  The  Attorney-General  \. 
The  International  Brideje  Co.  (j),  Call  v.  The  Great 
Western  R.   W.  Co.  (k). 


(a)  L.  U.  9  C.  P.  400, 
(c)  8  ,Sim.  193. 
(.(')  r.  Ves.  V29. 
{ij)  4  '!r.  032. 
(i)  4  Page  510. 


(Ij)  1  H.  &N.  360. 
(d)  L.  11.  5  C!h.  D.  713 
{f)  SJur.N.  S.  091. 
(/')  21  Gr.  129. 

0)  22Gr.  298;  and27Gr.  37 
(k)  10  Gr.  496. 


(•('<'■  !r 'J 


CHANCKHY    HKPOfiTS. 


467 


Si'KAfiaK,  C— The   r.laiiitifl"  complainH  of  tl.o  con-    IMHI 
stiuetiou  of  the  (lefiMwIfints'  railway  l)ri(lg<.s  across  tlie  ^-v-^ 
llivcr  Severn  at  tl.e  point  nvIuto  the  waters  of   Lnk..     ""r"" 
Couehiehin^r.  at    its    nortl,..,,    extre::ntv,  pa-ss  by  the    ' w.",%? 
river  to  tho  Georgian   Iky.     [t   is  tht«  hri.!.....  over  the 
middle  channel  that  is  ehi..(ly  ciuplaiued  of.  '""•  "'■' 

Tho  plaiiitilfis,  and  has  Ix^en  for  a  number  of  years, 
the  owii.^r  .,f  a  small  steamer  about  sovoiity-Hve  leet 
Jong,  called  the  Cariella,  which  has  plied  and  still  plies 
between  the  southern  end  of  the  lake  and  th.  villa-^e 
of  VVashag.,.  which  lies  at  the  point  to  which  1  have 
refei'red. 

Before  the  (  )n.struction  of  the  brido-o  the  Cariella 
and  other  vessels  navigating  the  lake  used  to  pass 
further  down  the  river  than  now,  by  reason  of  the 
construction  of  tho  bridg,.,  they  can  do,  and  were 
moored  at  a  wharf  which  is  now  on  the  river  side  of 
tho  bndge.  nnd  which  the  bridge  prevents  thcni  from 
reaching. 

The  bri.lge  was  under  construction  in  LS7.'}  an.l  1874    •""'gment. 
and  the  channel  finally  closed  in  August  or  Septendjer 
of  the  lattei-  year. 

It  was  evident  to  the  defendants'  engineer  construct- 
mg  the  railway,  and  to  Mr.  CamhovhivKih^  niana-inrr 
dn-ect..r,  and  no  doubt  to  the  plaintiff  aiid  others  also 
that  the  construction  of   the  bridge   and  of   its  ap- 
proaches would,  as  Mr.  Cumbedund  says  in  his  letter 
of  the  17th  of  March,  1874,  to   the  Connnissioner  of 
Public  Works,   "necessitate  some  re-arrang(>ments  of 
the  wharf  accoiumodati<;ii  at  Washago,"  and  accord- 
ingly in  that  letter  he  suggests,  referring  to  a  sum  of 
$1,000,  which  he  says   he   un.lerstands  to  have  been 
appropri-ited    lor  dredging   and    wharfage   works    at 
Washago,  "that  expenditure  should  be  made  in  accord- 
ance with  the  changed  circumstances,"  and  recomends 
an  early  prosecution  of  the  work. 

What  we  have  next  is  correspondence  between  the 
plaintiff  and  Mr.  Cumhevland.    [The  Chancellor  here 
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1881.    read  tho  loe.t^r  of  2nd  April,    1S74,  and   the  aiiswi-r 
'  ^  thereto  of  4ti.    \pril,  nhove  set  out.] 

The  pliiiiitirt's  j,'i-eat  apprehension  appivirs  to  liave 
been  that  the  channel  would  be  dused  by  the  pii-rs 
of  the  new  bri.lgo  before  the  dredging  for  the  new 
ba.sin  was  done,  and  tho  new  wharf  built ;  for  we 
fin  Ihiin  writing  tlirough  a  solicitor,  Mr.  Su.hind  S. 
Robinson.,  to  Mr.  Cumberland  two  days  after  the  date 
of  Cumherland'H  letter  to  hiin.  After  requesting  tlio 
railway  company  not  to  obstruct, tho  entrance  of"'  the 
river  the  writer  says,  speaking  for  tho  plaintiff,  "  Ho 
then  wishes  the  channel  to  be  left  clear  till  the  Gov- 
ernment dredges  the  basin,  and  puts  up  the  wharf  as 
in  your  letter,"  and  ho  threatens  an  injunction  if  what 
he  asks  is  not  complied  with. 

Telegrams  were  then  exchanged  on  the  8th  between 
Mr.  Owmberlaiid  and  Mr.  Robinson.  [Set  forth  above.] 
The  next  thihg  isa  letter  from  plaintiff  to  Camber- 
land  of  the  following  day,  tho  i)th  of  Ai)ril,  in  which, 
Judgment,  after  speaking  of  his   father   liaving    an  attack    of 
paralysis,  and  of  the  illness  of  his  mother,  he  goes  on 
to  say :  "  I  am  very  desirous,  &c."     [Above  set  forth.] 
The   correspondence   for  that    time   closes   with  a 
letter  from  Mr.  Cumberland  of  the  following  day,  10th 
of  April.     [Also  set  forth  above.] 

The  work  of  ])ile  driving  at  the  channel  was  sus- 
pended on  the  7th  of  April ;  and  as  Mr.  Owen,  Jones, 
the  defendants'  engineer  says :  the  chflitnel  was  not 
closed  till  the  dredging  was  done.  'T].  n-w  wharf  on 
the  west  or  lake  side  of  the  railway  bridge  was  also 
built.  There  was  also  some  personal  communication 
about  that  time,  or  shortly  afterwards,  between  the 
plaintiff  and  Mr.  Cumberland,  as  to  which  the  parties 
differ.  I  have  no  reason  to  doubt  that  each  gives 
lairly  his  own  recollection  of  what  passed.  What 
really  '.'•\  pass  is  too  uncertain,  and  1  may  add  too 
vague  to  affect  the  character  of  the  dealing  between 
the  plaintiff  and  the  company. 
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JA  .tl.  tho  exception  of  tl.is  personal  communication    1881 
noth  ng  ai,pearH  to  have  passed  hctween  th.  plaintiff  -v^' 
an.l    hu  cou.pany.  or  ar.y  of  the  company's  c./ljcers  f-  r     '^T'" 

own!n"^""'i  •    ^"  ^''•' '"^--v"'.  the   Carielia.  lull  W^ 

owned  l.y  tho  plauit.ff,  and  other  vessels  plied  ou  tho 

ake ;  ns.ng  at  Washago  tho  nevv  wharf  and   tho  new 

l.a«.n  formed  by  the  drcdi,dng  above  the  bridge.     Tho 

pla.nt.fi  seems  not  to  have  made  any  complaint  to  tho 

company  smanag....,  who  says  ho  has  met  hi...  at  inter- 

vals,  probably  fo.n-  or  five  tin.es  within  the  last  fo  u-  or 

five  years.     The  plaintiff  hin.self  says  he  did  m.t  ,.ove 

in  tho  matter  earlier  becau.so  (,f  the  cost ;  and  thu  t  he 

movesnow  because  of  the  growth  of  Washago.     Cor- 

tau.ly  neither  of  these  reasons  is  a  good  one 

His  con,plaint  now,  as  explained  in  the  letter  of  his 
sol.ctor  of  the  Cth  of  January.  1880.  is,  "simply  that 
n  consequence  of  the  nature  of  the  construction  of 
(the)  your  bridge  across  the  Severn  River  at  Washacro 
the  river  is  blocked  and  navigation  prevented  ;  and  he 
18  unable  to  use  the  river  as  formerly,  or  in  fact  at  all      .^«-„t. 

rTfir"    Tl  '.^^"""^^'^  ^^'th  mills.  &c.,  up  the 

nver.      This  complaint  is  formulated   in   the    tenth 
paragraph  of  the  bill,  in  which  he  complains  of  the  low 
level  of  the  bridge  as  well  as  the  closeness  of  the  piles 
preventing  access  to  any  branches  of  the  river  ' 

It  IS  clear  from  the  evidence  that  the  plaintiff  saw 
the  level  upon  which  the  bridge  was  being  built:  he 
said  m  his  evidence  he  did  not  complain  of  it  because 
It  was  no  use^  It  is  clear  also,  as  well  from  the  evi- 
dence of  Mr.  Omn  Jones,  the  company's  engineer,  as 
from  the  corre.spondence.  that  his  complaint  was  not 
of  the  mode  of  construction  of  the  bridge,  but  of  the 
company  being  about  as  he  apprehended  to  drive  in 
the.r  piles,  and  close  the  channel  then  in  use.  before 
the  new  works,  basin  and  wharf,  were  constructed 

He  says  now  that  a  less  space  has   been  actually 
dredged  out  than  ^^as  pointed  out  by  the  company^ 

engineer  as  to  be  don«  np''  -io  ->^  ^i  . 
,  HI...  ...ae  Oi  the   maps  put  in 


, 
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gives  some  confirmation  to  this.  The  engineer,  how- 
evei-  does  not  confii-m  wlint  the  plaintiff  says,  and  says 
tliat  lie  had  not  authority  to  make  any  represen- 
tation on  the  snl>jt>et.  I  think  upon  the  evidence  that 
there  is  more  dillioulty  in  taming  a  boat,  when  the 
wind  is  high,  in  the  new  basin  than  in  the  foruier  one. 
I  think  also  that  the  plaintiff' suffers  considerable  loss 
an<l  damage  in  g(;tting  wood  on  his  boat,  and  stores 
and  iVeight  to  aiid  from  his  boat,  from  the  difference 
of  the  level  (some  six  feet)  of  the  wharf  and  the 
bridge. 

The  evidence  .shews   that  the   construction  of  the 
bridge  has  been  a  serious  detriment  to  the  plaintiff  as 
vessel  owner,  but  his   difficulty  is   in   making  out  a 
case  against  the  railway  company.     The  dredgino-  was 
to  be  done  not  by  the  company  but  by  the  Govern- 
ment.    I  say  nothing  as  to  whether  this  Court  would 
have  restrained  the  closing  of  the  channel  until  the  new 
basin  was  constructed  ;  but  if  it  was,  as  constructed,  an 
insufficient  basin,  the  plaintiff  should  have  complained 
then.    It   may   be  that  upon  a  proper  representation 
the  Government  would  have  enlarged  it.     He  was  on 
the  spot  in  April.     He  did   not  go  there  in  May  or 
June,  and  allows  several  years  to  elapse  without  any 
complaint;    and   then  com])lains,    not   of   the  insuffi- 
ciency of  the  new  basin,  but  of  the  bridge  beino-  so 
constructed  as  to  prevent  access  to  the  old  basin. 

Whether  he  could  obtain  compensation  then  or  now 
for  loss  and  damage  sustained  from  the  level  of  the 
bridge  being  what  it  is  I  do  not  inquire.  The  question 
for  me  to  decide  is,  whether  he  is  entitled  to  a  decree 
in  this  suit.  What  he  asks  is,  that  the  railway  bridges 
may  be  declared  to  be  a  nuisance  and  an  obstruction 
to  the  free  navigation  of  the  lake  and  river,  occasioning 
special  damage  to  himself ;  and  that  the  railway  coni- 
pany  may  be  ordered  to  abate  the  nuisance,  and  re- 
move the  obstructi'^n  to  navigation. 

The  objections  to  this  relief  and  to  any  cognate 
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reliof  arc  obvions.  TIhmv  Ava.nnoqnivocal  uayuvHcowc^ 
The  objections  an.]  prc^t,  sts  as  to  the  constrnction  of  the 
bndgo  alleged  in  the  bill  are  not  sustaini^a  in  evidence, 
but  are  negatived  ;  and  a  niunber  of  years  have  been 
allowed  to  ehnpse  withont  eoni|>hiint. 

I  have  seen  tlie  cas.-s  to  mIu.;],  I  have  been  referred 
by  counsel  on  both  sid.'s,  „n  the  subject  of  acquiesence 
and  hu-hes.     This  ease    is  a   strong   one  against    the  ,  , 
plaintiffon  both  points.  '"''^"''■ 

It  is  ini|)ossible  under  tlio  circninstances  of  this  case 
to  grant  the  I'elief  tint  the  plaintiff  asks ;  nnd  the 
learned  and  able  counsel  wlio  appeared  for  him  at  the 
hearing  did  not  point  ..ut  any  sort  of  minor  I'elief  to 
whicli  he  was  conceived  to  be  entitled,  nor  do  I  sec 
any.  I  cannot  do  otherwise  than  dismiss  the  bill,  and 
it  must  be  with  costs. 
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KiLLINS  V.   KiLLINS. 

Administration  suit—Imperffr'  accounts— Costs, 

In  a  suit  for  adniiiiistration,  it  .appeared  that  the  personal  represen- 
tative h,  a  kept  very  inipurfect  acco-,nt3  of  the  estate,  and  that 
those  brought  into  the  Master's  ui.oe  had  been  made  up  partly 
from  scattered  entries  and  partly  from  memory. 

Held,  a  sufficient  justitication  for  the  institution  of  the  suit,  and  that 
the  plaintiff  was  entitled  to  the  costs  from  the  defendant 
up  to  the  hearing,  althougli  no  loss  had  occurred  to  the  estate. 

It  was  .also  shewn  that  the  personal  representative  had  invested  the 
moneys  of  the  estate  in  laud  out  of  the  jurisdiction  of  the  Court 
as  well  as  on  personal  security,  but  no  loss  had  been  sustained,  all 
having  been  repaid  by  the  borrowers. 

Held,  that  these  facts  did  not  constitute  any  ground  for  depriving 
her  of  the  costs  of  suit  subsequent  to  the  decree. 

Hearing  on  further  directions  in  an  administration 
suit. 

Mr.  W.  Casaels,  for  the  plaintiff. 

Mr.  Afoss,  for  the  defendant. 

The  facts  appear  in  the  judgment. 

Proudfoot,  J.— The  suit  is  for  administration  of 
the  affairs  of  the  estate  of  an  intestate.  The  decree 
was  made  upon  motion  and  upon  reading  the  exami- 
nation of  the  administratrix. 

The  accounts  have  been  taken,  and  although  the 
administratrix  has  committed  some  irregularities,  such 
as  keeping  imperfect  accounts  and  lending  money  on 
personal  security,  and  on  land  out  of  the  jurisdiction, 
yet  no  loss  has  been  sustained  as  the. loans  have  been 
repaid. 

The  plaintiff  asks  that  the  administratrix  should  pay 
all  costs,  while  she  on  the  contrary  contends  that  she 
should  not  pay  any,  that  the  suit  should  never  have 
been  instituted,  and  that  the  plaintiff"  should  pay  the 
costs. 
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fh Jm  P  ^'"Jf  P'-^P^^^^  t«  read  evidence  taken  before  1881. 
the  Master  that  an  account  had  been  demanded  and  W^ 
not  comphed  with,  before  bill  filed.     But  on  further    k.,„. 

read  ''  ^^^"'^  ^"^"""  *^'  ^"'*^^'  ^^"'^^'^  b«    ^'''■'-• 

The  Master  reports  that  the  administratrix  has  not 
kept  proper  books  of  account  of  matters  pertaining  to 
the  estate,  bat  no  loss  has  resulted  therefrom      In  her 
examination  before  decree,  and  which  was  the  only 
evidence  taken  before  decree,  the  administratrix  says 
she  kept  an  account  of  what  she  paid  the  hired  men 
for  working  the  farm,  and  other  expenses,  but  has  not 
kept    any  accounts  of  proceeds,  although  she  could 
readily  make  up  a  statement.     She  produced  a  book 
containing  the  memorandum  of  those  expenses,  and 
for  maintenance   of  children.     This   book  was  made 
from  another  book  also  produced,  and  from  some  pencil 
entries  m  another  account  book,  not  then  produced 
and  partly  from  recollection. 

I  think  that  this  negligence  in  not  keeping  accounts  •'"'"^^'"■ 
and  where  the  matters  of  the  estate  are  left  to  rest  to 
some  extent  in  her  memory,  and  on  scattered  memo- 
randa, IS  sufficient  to  justify  the  institution  of  the 
sui  ,  and  therefore  that  the  defendant  must  pay  the 
costs  to  the  hearing.  f  j      ° 

As  to  the  irregularities  of  the  defendant  in  dealing 
with  the  funds  of  the  estate,  they  were  known  to  the 
plaintiff,  and  were  set  out  in  the  bill  as  reasons  for 
seeking  an  account,  and  were,  I  think,  established  bv 
her  own  evidence.     A  loan  of  money  of  the  estate  was 
made  upon  the  security  of  a  house  and  tluee  lots  in 
the  city  of  Keyser,  in  the  state  of  Kentucky,  and  loans 
were  made  upon  personal  security  only.     It  is  true  tl)e 
amounts  of  these  loans  were  not  large,  and  perhaps  did 
not  exceed  the  amount  to  which   the  administmtrix 
was  entitled  as  her  share  of  the  estate.     But  tliey  mtic 
not  considered  by  her  as  loans  of  her  own  money     Her 
sureties  did  not  so  consider  them.,  and  in  order  to  ,mi,t 
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tlieir  apprehensions  on  account  of  these  h)ans  she  gave 
thoin  property  of  the  estate  in  security. 

I  prefer,  however,  to  place  tlie  riglit  of  the  plainUff 
to  costs  to  the  hearing  on  tlie  former  ground,  that  no 
proper  accounts  were  kept. 

These  improper  investments  have  not  resulted  in 
any  loss  to  the  estate,  and  all  that  has  come  to  the 
hands  of  the  administratrix  has  been  accounted  for, 
and  of  the  money  in  court  she  seems  to  be  entitled  to 
about  8G00.  I  therefore  think  she  must  have  her  costs 
subsequent  to  decree,  out  of  the  estate.  In  the  face  of 
these  irregularities  it  would  obviously  be  improper  to 
make  the  plaintiff  pay  them. 

The  Registrar  can  ascertain  how  the  money  in  Court 
is  to  be  appropriated  from  the  Master's  report  and  this 
judgment. 

The  plaintiff's  costs,  subsequent  to  decree,  will  also 
come  out  of  the  estate. 


GHANCKRY   UEPOUTS. 


475 


PF^Ti'i 


1881. 


Burrows  v.  Leavens. 

Conveyance  by  illiterate  nerm>       \r- 

A  married  woman,  who  could  neither  read  nor  un>n   .    i 
sessed  of  real  estate,  was  asko<]  fn  ,•  •  '    '"'  '''"^  P°«- 

mort,age  in  order  to  Z^'t^.Z  11  Z'T'^  'V''  °^ 
mortgagee's  solieitor  knew  th.t  she  h.  •';"  '■""'•  '''^° 
land,  and  it  was  not  explained  o  ''''\°^'J':'-''^''  *"  """-tsage  her 
ion^ing,  her  estate  w^S St  ^^^  ^^'"^  T'  fl'l  '^^  '- 

againstt'^idtr .;;  :^;:;:' r^^^»'^  --  <-«^"t^ 

The  Court  [Bovd   C  1  „,  ,1, .  m  ^        '''"*='"""  "^  "»^  ^-^^'i^ty. 

-nt  invalill  as  ^llut ^^r^^S^;;;-'-'^  *''^  ^-t- 
missed  the  bill  with  costs.  '"'^'"^'  ''^"'^  'J'«- 

This  was  a  suit  by  the  assignee  of  a  mortoa^ee  to 
nforce  us  seeunty  against  the  defendant  thc^  w  H 
ot  tlie  deceased  movtira^ov    under  fho  n\ 
stated  in  the  judoment  en-cmnstances 

TJie  cause  came  on  for  examination  of  witnesses  and 
heanng  at  the  autumn  sitting,  of  1881  at  EellewL 

Mr.  Moss,  and  Mr.  Clute. 

Mr.  McCarthy,  (^.Q,  for  the  plaintiff, 

def!nd.^t.  ^'   ''^"'^'  ^•"•'  ^"^  ^^^'-  ^^-^-'   ^or  the 

Boyd,  C.-Tiie  loan  to  the  deceased  mnrf. 

negociated  by  the  solicitor  of  tleTc^,r^X  T"""" 
mtervenod  in +i..>        •  ""^^'•ei'i^jee,  wlio  also 
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1881.    the  property  mortgaged,  and  in  that  belief  executed  it 
by  .affixing  her  mark  thereto.     The  solicitor  was  aware, 
when  the  husband  applied   for  the  loan,  that  his  wife 
hiid   land   which   she   objected   to   mortgage    on   his 
behalf;  it  was  then  arranged  that  the  money  would  be 
advanced  if  she  joined   in  the   mortgage.     She   was 
made  a  co-mortgagor,  and  the  covenant  was  that  the 
mortgagoivs  should   pay  the  money.     No  explanation 
was  given  to  the  husband  that  the  wife's  estate  would 
be  liable  if  she  joined.     The  hu.sband  is  dead,  but  he  is 
spoken   of    as   possessed    of  less   intelligence  than   a 
German  witness  named  Gethardt  who  was  examined. 
GetJiarcU  was  a  fi-iend  of  the  family ,and  was  told  by  the 
solicitoi-  to  go  to  the    wife,  and  explain  the  document 
she  was  to  sign.     What  explanation  he  made  is  not 
disclosed,   but   it   is   plain    from    his   demeanor   and 
evidence  that  he  could  not  explain  what  he  himself 
did  not  understand.     The  only  explanation  attempted 
was  at  the  time  of  execution,  when  Mr.  Reld,  a  man  of 
Judgment,  intelligence,  stated  that  he  read  ovei  the  mortgage  and 
assured  the  married  woman  that  it  did  not  aflect  her 
property,  and  that  all  she  was  doing  by  signing  it  was 
to  bar  her  dower  in  her  husband's  favour.     He  swears 
positively  that  he  did  not  then  understand  that  she 
was  entering  into  any  personal  engagement,  and   the 
wife  swears  the  same,  with   the  addition  that  if  she 
had  supposed  it  affected  her  land  she  would  not  have 
signed  it.     The  next  step  in  the   transaction  was,  to 
letuin  the  mortgage  to  the  nu)rtgagee's  solicitor,  who, 
when   he  observed  that  the  testatum  clause  did  not 
contain  the  usual  words  certifying  that  the  instrument 
had  been  read  over  and  explained  to  the  marks-woman, 
delayed  to  act  upon  it  till  the  omission  was  supplied* 
He  then  inserted  these  words  and  sent  it  back  by  the 
hands  of  his  own  agent,  Marshall,  who  was  to  see  that 
it  was  properly  explained  to  her.     This  however  Mar- 
shall did  not  do,  relying  apparently  on  Mr.  Reid'a  word 
that   it   had  been  explained  to  her,   and  no  further 
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communication  was  had  will,  the  defendant     Tt  w„. 
proved  that  she  c„„M  neither  .-ead  nortie-  andT 

and   cfTect  of  her  covenant   to  pay;  but   with   thi, 
explanation  the  solicitor  .-osb,  satisfied 

It  is  said  in  the  Touchstone  in  regard  to  the  reading 
of  deeds  to  an  illiterate  man,  if  the  party  himself  tf 
Jhom  tW  deed  is  made  or  a  strangi- shall    "ad  the 
deed  or  declare  the  contents  thereof  falsely  and  other 
wise  than  ,n  truth  it  is  the  deed  will  be  void  at™ 
for  so  much  as  is  so  misread  or  misdoclared ;  p  ,6   Sot 

TXtrt  "7  <''>'°"'  ""'■^  -olutious  is  t;  th 
effect  that  although  the  party  to  whom  the  writin.'l 

made  or  other  l,y  hisprocarement  doth  not  read  tl  e  wri 

mg  but  a  stranger  of  his  own  head  rea,l  it  in  othex  w"  ds 

than  „■  truth  ,t  is,  yet  it  shall  „ot  hind  the  part^  who 

dohvere  h  ,t,  and  the  result  is  the  same  if   nstoad  of 

readmg  the  effect  thereof  is  declared  in  other  IZer 

«.an  .s  contamed  in   tlje  writing.     The  M.«tor  Jthe 

Roll,,  m  Hoghton  y.  Hoghton   (b),  points   out  that 

where  an  explanation  of  the  contents  of  a  deed  i 

re<iuned    ho  reading  over  to'an  unprofessional  p  Ion 

s  more  hkely  to  confuse  than  to  enlighten  him.     These 

words  are  w,th  peculiar  emphasis  applieable   to  the 

crenmstancesof  this  ease,  where  the  dealing  wa   w  th 

an  .iterate  married  woman  respecting  her  estate,  wS 
t:  hTbl'"""'""'""  '"  '""-"  '-  *^-  ^'>™'^ee  of 
The  case  does  not  precisely  fall  within  that  line  of 
authorrho,  referred  to  in  .l/»j,,  (at  p.    «3,)  wh  r    a 
person  gett.ng  security  from  one  to  whom  his  d  .btor 
stands  m  a  confidential  relation  of  which  he  has  notice 
mu,st  prove  that  the  transaction  was  fully  understood 
by  the  person  g.ymg  the  security  :  because  here  there 
was  a  contemporaneous  advance,  and  the  position  of 
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(a)  2  Rep.  9. 


[li]  15Beav.  311, 
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1881.  husLand  and  wife,  iji  so  far  as  her  separate  estate  is 
^'  v<jliinLiuily  ai)i)lied  for  his  bonofit,  is  not  now  perhaps 
one  ill  wliicli  luidue  control  will  be  imputed  so  as  to 
cast  on  the  husband  the  onus  of  establishing^  the 
validity  of  the  gift.  But  in  all  transactions  like  the 
present,  the  Court  will  scrutinize  with  some  jealousy 
what  is  done,  so  as  to  be  satisfied  that  no  imposition 
has  been  practised  on  the  wife  throng,']  the  medium  of 
hei'  husband  with  the  ccmnivance  or  at  the  instance  of 
the  creditor  or  lender :  Corhett  v.  Brodc  (a),  MaVtolla'nd 
V.  Modey  (b),  Norlhvjood  v.  Keatinrj  (c),  Xedby  v. 
Kcdbi/  ((/),  Floicnv  V.  Bidler  (e).  Before  the  transac- 
tion was  closed  tlie  mortgagve?  had  notice  that  the  wife 
was  an  illiterate  ])orson,  who  must  depend  on  others  for 
an  explanation  of  the  documents  signed  by  her  ;  that 
no  proper  explanation  had  been  given  her  or  her 
husl)and,of  the  ellbct  of  the  covenant  to  pay  the  mort- 
gage money,  and  that  she  had  alreaily  resolved  not  to 
sign  any  mortgage  on  her  own  land  for  the  benefit  of 
Judgment,  ^^j.  husband.  These  things  should  have  atti'acted 
attention,  and  caused  him  to  satisfy  himself  that  the 
wotnan  full}'  understood  Avhat  she  was  doing  and 
intended  to  sign  the  engagement  binding  on  her  estate 
to  make  good  the  proposed  advance  to  her  husband, 
Flower  V.  Jhdler  (/),  Davies  v.  London  Co.  (g). 

As  I  have  stated,  the  evidence  clearly  establishes  the 
misconception  that  existed  in  the  minds  of  all  who 
advised  the  wife  as  well  as  in  her  own  mind,  and  the 
misleading  character  of  the  explanations  given  to  her 
at  the  time  of  the  execution  of  the  inortgage.  This 
being  so  can  it  be  held  that  her  intentirn  was  to  bind 
her  separate  estate  by  the  signing  of  this  covenant  ? 
Prim  facie  the  engagement  manifested  by  the 
covenant  would  render  liable  her  separate  estate.     But 


(a)  29  Bcov.  524. 

(c)   18  Gr.  66(y. 

(e)  L.  R.  15  Ch.  D.  G65. 

(</)  L.  R.  8  Ch.  D.  469. 


(b)  17  Gr.  298. 
{d}  5  DeG.  &  Sm.  377. 
(/•)  L.  R.  15  Ch.  D.  C65. 
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AUaptin^    o  tho  crcnnstancas  of  tl,!,  c,«  the  l„„ 

deal  w,l,h  1,0,-  »ei,„,,Uo  .state  ,ml„„  the  contmrv  h 
cl.,„.ly   ,,,„vecl.»    Thi,  clear    |„.„„f  wo   fl,„l   ht  '  tl  e 

to  deal  iv.tl,  referenee  thereto  i„  „i,,„in„  tlie  uiorfn™ 
jn  .uest  on.  So„e  hardship  ,„„y  ;.„*  to  t  t ,? 
from  th,s  eonch,„i„n.  yet  I  regard  hh„  as  having  „el  d 
w.t .  ,„eh  ™gl,ge„ee  as  to,  preelucle  hi,,,  f,.o,„°s„yi„„ 
that  he  has  been  misled  l,y  the  for,,,  of  H,„  ^J,;,; 
wh,ch  he  p,oc„,e.l  her  to  sig„.  f.cci,„ty 

It   was  not  contended   that    the  assignee   of    the 

My  conclusion  is,  that  the  covenant  is  invalid  as 
asa,„s  the  sej^ate  estate  of  the  defendant,  and  sllj 
be  so  declared  The  bill  is  dis,ni.,sed  with  costs  eveepfc 
.0  much  of  the  costs  as  have  been  occasioned  by  I 
ransfer  0,  the  property  to  tho  son.  I  do  not  giv^e  tie 
ostsat  law  toeither  party.  Any amend„,onts  ,;,„  i  d 
to  .s,,nare  the  pleadings  with  the  evidence  shou  d  be 
permitted  if  desi,-od.  -.nou,.!  De 
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(c)  15  Beav.  103. 
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1881. 


Lee  v.  Credit  Vallky  Railway  Company. 

Creditorn'  su'Un — Receiver  discharged — Creditora'  righU. 

A  receiver  was  appointed  under  the  decree  in  this  suit  to  collect 
revenue,  find,  after  paying  expenses,  to  pay  the  balances  into 
Court,  which  were  to  be  paid  out  on  the  report  of  the  Master  to 
the  parties  entitled  as  found  by  him.  iS'.,  pursuant  to  advertise- 
ment for  creditors,  proved  his  claim.  The  Master  had  not  made 
his  report.  By  44  Vict.  ch.  fil  (0.),  the  defemiants  were 
authorized  to  ])lcdge  the  bonds  or  debenture  stock  t^  be  issued 
thereunder,  and  the  proceeds  wore  to  be  paid  out  on  the  order  of 
C.  and  F.,  who  were  appointed  creditors'  trustees,  in  payment  of 
all  money  necessary  to  be  paid  for  the  discharge  of  the  receiver  in 
this  suit.  An  order  of  Court  was  made,  on  the  application  of  the 
defendants,  discharging  the  receiver  without  providing  for  the 
payment  of  claimants  who  had  proved  under  the  decree.  The  Act 
directed  that  all  who  came  under  it  should  take  fifty  cents  on  the 
dollar. 

Helil,  that  the  position  of  affairs  having  altered  since  the  time  at 
which  S.  had  proved  his  claim,  ho  rig  not  bound  thereby,  and 
should  not  be  restrained  from  prose'^uting  an  action  for  bis  debt 
to  recover  the  lull  amount,  if  possible. 

Moticai  by  defendants  to  restrain  a  creditor  from 
proceeding  to  recover  the  amount  of  claim,  after  having 
proved  the  same  under  the  decree. 

The  facts  appear  in  the  judgment. 

Mr.  8.  H.  Blake,  Q.  C,  and  Mr.  Blackstock,  for  the 
defendants. 

Mr.  E.  Meyers,  contra. 


December  7.  Proudfoot,  J. — Under  ordinary  circumstances  I 
would  have  had  no  difficulty  in  holding  that  the 
creditor,  Smith,  having  proved  his  claim  under  the 
decree  in  this  cause,  should  not  be  allowed  to  prosecute 
an  action  for  the  same  debt  in  another  Court,  or  in 
another  action. 

But  the  circumstances  here  are  not  ordinary. 

The  decree  ordered  a  receiver  to  be  appointed  of  the 
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revenues,  issues,  and  profits  of  the  railway,  and,  after    18S1. 
deduftini,'  expfusos  of  nianii<,'euieut,  to  pjiy  tlie  halances,  *— v— ' 
from  time  to  time  remaining, into  Court;  and  directed  the      'T 
Master  to  incpiire  and  state  tlie  debts  and  liabilities  of   k  w^ca" 
the  company,and  the  rights  and  jirioritit's  of  tlic  persons 
interested  in  the  money  to  come  into  the  hands  of  the 
receiver,  and  the  moneys  when  so  paid  into  Court  are 
to  be  paid  to  the  parties  whom  the  Master  sliall  find 
entitled   thereto,  according  to  their    priorities  to  be 
ascertained  by  the  Master. 

In  pursuance  of  this  decree  the  Master  advertised  for 
creditors,  and  among  others  Smith  came  in  and  proved 
his  debt. 

The  Master,  I  am  told  has  not  yet  made  liis  report. 
I  am  not  informed  if  there  is  nny  money  in  Court  paid 
in  by  the  receiver  to  answer  the  claims  of  tliose  who 
have  proved. 

So  far  the  matter  is  plain  enough,  and  had  it  rested 
there  the  course  of  the  creditor  would  have  been  simple 
enough  ;  he  could  have  obtained  the  conduct  of  the  ^""Jpnent, 
cause,  if  the  jilaintitf  were  needlessly  delaying  it, 
obtained  the  Master's  repoit,  and  been  paid  out  of 
money  collected  or  to  be  collected  by  the  receiver. 

But  I  have  been  greatly  per|)lexed  by  the  statute 
amending  the  Acts  of  the  company,  and  by  the  order 
purporting  to  be  made  thereunder,  discharging  the 
receiver.  The  statute  (44  Virt.  ch.  Gl,  O.)  authorized 
the  company  (S.  10)  to  pledge  the  bonds  or  debenture 
stock  to  be  issued  thereunder,  and  the  j^roceeds  were 
to  be  paid  out  on  the  order  of  Kenneth  Chisholm  and 
Valancey  E.  Fuller,  who  were  appointed  creditors' 
trustees:  First,  in  payment  of  the  remuneration  of  the 
trustees,  and  "secondly,  in  payment  of  all  moneys 
necessary  to  be  paid  for  the  discharge  of  the  receiver 
appointed  by  the  Court  of  Chancery,  in  the  suit  therein 
of  Lee  against  the  said  company." 

The  discharge  of  the  receiver  here  must  mean  the 
final  discharge,  when  all  the  purposes  of  the  decree  had 

61 — VOL.  XXIX  GR. 
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1881,    boeii  attiiitu'il.     It  coiilil  tiut  luwiii  tlie  ilisrliiuxt!  <>t'  the 
"""J^^^  ru(X'ivi!r  in  |(iis.sirig  his  iiccoimts,  for  any  money  for  that 

cr«di'v«ii.,.vl""'l"'^''  """*^  '"^^'^  '"^^'''"  !•"•'''  "'y  ^^'"  rueolver  hliu.solf. 
B.  w  Co."  Nor  coiiM  it  nu-ati  tlio  tlischargt*  f)f  tho  thou  receiver 
,  leuviii;,'  uiiuLher  to  he  appoiiiti^l  in  his  [jlaco.  It  must, 
therefnre,  have  meant,  an. I  eouM  onl^  have  meant, 
sucli  a  (linchaixc  as  this  Court  would  liave  given,  when 
througli  tlio  operation  of  a  receiver  all  the  claims  proved 
undei'  the  decree,  and  which  creditors  were  invited  to 
.send  in,  had  hecn  satisfied  out  of  the  revenues  of  the 
conqiany. 

But  I  find  that  an  order  has  been  made  by  my 
brother  Fayu-Hm  dischur<,dng  the  leceiver,  without 
.providini,'  for  the  payment  of  claimanLs  who  proved 
under  the  decr(;e.  This  order  seems  to  have  been  made 
upon  tlie  application  of  counsel  for  the  del'endants  and 
the  receiver,  in  the  presence  of  counsel  for  the  plaintiH's, 
and  of  counsel  appointed  by  the  Master  to  represent 
the  creditors  of  the  defendants,  and  also  representing,' 
Judgment  the  trustees  appointed  by  the  statute.  The  receive'r 
was  disharged,  his  siu-eties  released,  and  the  manai^^e- 
nient  of  the  company  relegated  to  them,  so  far  as  it 
was  i)iterfered  with  by  the  appointment  of  the  receiver. 

When  it  is  .said  the  creditor  is  bound  by  haviu'i- 
proved  in  this  suit,  it  is  essential  to  know  that  the 
suit  is  in  the  same  position  it  was  in  when  he  proved 
his  claim,  and  that  the  defenilants  have  done  nothing 
to  interfere  with  the  remedies  he  might  have  had 
under  it. 

When  the  creditor  proved  his  claim  there  was  a 
receiver  of  the  railway  for  the  benefit  of  creditors  who 
might  prove  in  that  suit,  and  whose  duty  it  was  to 
gather  in  the  revenues  till  enough  was  collected  to  pay 
off  the  proving  creditors.  The  defendants  themselves 
have  altered  this  state  of  affairs,  for  it  was  on  their 
application  that  the  receiver  was  discharged.  Then  it 
is  very  doubtful  whether  a  new  receiver  can  be 
appointed  in  this  suit,  the  statute  having  provided  for 
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his  ohtaiuin^'  his  diMi-hjirj,'!!  from  tho  Court,  which  he    1881. 
has   obtaiiifd,  aiwl  I  appiehi'tid  tliat  tlie  froditDr  can  '-^r— ' 
get  no   hciietit  undtT  tho  .statute',  unless  he?  cIioohh  to        t!" 
ac(!«'pt  titty  cents  in  the  dollar.     For  after  providing    «.  w.co. 
for  payment  of  money  necessary  to  obtain  tlie  discharge 
of  the  receiver,  whicli  I  tliink  means  to  inchide  enough 
to  pay  all  wlio  proved  in  the  suit,  it  goes  on  to  ])rovido 
tliat  all  other  creditors  who  eke-  to  come  in  under  tlie 
Act  are  to  receive  only  fifty  cents  in  the  dollar,  and  as 
the  receiver  has  been  dischurged,  without  this  creditor 
being  paiil,  ho  could  only  come  in  under  thj  statute 
for  ;')()  per  cent,  of  his  claim. 

Tlio  staying  of  proceidings  by  injunction  is  nn 
application  to  the  discrtliiui  of  the  Court,  and  it  will 
not  bo  granted  uidess  the  remedy  is  equally  etTioaeious 
in  this  Court  under  the  decree,  as  in  the* Court  where  Judgment. 
action  l)rought.  In  this  instance  I  do  not  think  it  by 
any  means  clear  that  the  creditor  can  now  in  this  suit 
get  moro  than  uO  per  cent,  of  his  claim,  and  I  ought  not 
to  restrain  him  from  endeavouring  to  get  the  whole  if 
he  can.  Tliis  Court  in  staying  proceedings  in  other 
Courts  supposes  the  other  Court  to  have  jurisdiction, 
but  does  not  tliink  i)ropor,  from  mere  collateral  cir- 
cumstances, to  sutfer  tho  party  to  apply  and  take  the 
benefitof  that  jurisdiction,  (Drew.  90).  Whether  these 
circumstances  are  sufHeient  for  this  purpose  must 
always  depend  on  the  facts  of  each  case. 

In  this  case  I  do  not  think  them  sufficient,  and  refuse 
the  motion,  with  costs. 


i  .■ 
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Walmsley  v.  Rent  Guarantee  Company. 


Corporation — Ultra  vires — Discounting  notes. 

A  company  receiving  money  on  deposit,  which  is  placed  to  its 
credit  at  a  bank,  is  liable  for  the  money  so  received,  though  the 
taking  of  money  by  deposit  be  ultra  vires  ;  and  if  the  officers  of  the 
company  use  such  moneys  in  other  ultra  vires  transactions,  that 
may  be  a  proper  matter  for  the  shareholders  to  charge  those  offi- 
cers with,  but  it  is  not  one  with  which  the  depositor  has  anything 
to  do. 

One  E.  advanced  $4,000  to  /.  ct-  M.,  on  the  guaranty  of  the  defen- 
dant company,  clearly  acting  ultra  vires,  who  obtained,  as  security 
for  such  guaranty  an  order  from  /.  <f;  M.,  on  the  water  works 
company,  for  the  amount.  /.  <£•  M,  afterwards  induced  the  defen- 
dants to  give  up  the  order  on  replacing  it  by  orders  for  half  the 
amount.  E.  recovered  judgment  by  default  against  the  defendants, 
and  by  sci./a.  realized  the  amount  of  his  loan. 

Held,  affirming  the  Master's  report,  that  B.,  who  was  one  of  the 
directors  of  the  defendant  company,  and  who  had  been  instru- 
mental in  procuring  the  above  guaranty,  was  properly  charged 
with  the  amount  the  defendants  had  lost  through  the  delivery  up 
of  the  order  on  the  water  works  company  ;  but  that  he  was  not 
liable  for  the  balance  of  the  claim  of  E.,  since  it  had  been  made 
up  to  the  defendants  by  the  moneys  realized  on  the  orders  by 
which  the  order  so  delivered  up  had  been  replaced. 

An  incorporated  company,  by  its  charter,  Mas  authorized  to  carry  on 
business  in  the  management  of  real  and  personal  property  ;  guar- 
antee rents  thereof;  to  collect  rents,  &c.  ;  procure  loans,  and  to 
negotiate  the  sale  and  purchase  of  houses,  mortgages,  stocks,  and 
other  securities,  "  and  generally  to  transact  every  description  of 
commission  and  agency  business,  except  the  business  of  banking, 
and  the  issue  of  paper  money  or  insurance." 

Held,  that  this  did  not  confer  any  power  upon  the  company  to  dis- 
count notes  guaranteed  by  their  indorsement ;  neither  had  they 
the  right  to  speculate  in  the  purchase  of  mortgages  or  other  securi- 
ties ,  although  they  might  have  been  justified  in  investing  any 
surplus  capital  or  accumulation  of  profits  until  the  same  was 
required. 

Appeal  from  the  Master's  report  under  the  circum- 
stances stated  in  the  judgment. 

Mr.  W.  A.  Foster,  for  the  plaintiff. 

Mr.  Spencer,  and  Mr.  W.  Cassels,  for  the  Company. 
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Mr.  Maclennan,  Q.  C,  Mr.  Moss,  Mr.  Bain,  for  other    1881. 
parties.  v-.-^^*^ 

Wslmsley 

V. 

Proudfoot,  v.  C— The  Master  by  his  report  has  ^»Bteec"' 
found  that  the  Company  are  liable  to  repay  to  Dr.  Feb.  lo. 
Wright  a  sum  of  $2,b00,  deposited  by  him  with  the 
Company. 

The  Company  appeal  from  this  finding,  on  the 
ground  that  receiving  money  on  deposit  was  ultra 
vires  of  the  Company. 

There  is  no  doubt  in  my  mind  that  the  receiving 
money  on  deposit  was  not  within  the  charter  of  the 
Company,  and  was  therefore  ultra  vires. 

It  appears,  however,  that  the  money  was  received 
by  the  Company,  and  that  it  was  deposited  in  the  Bank 
at  which  the  Company  kept  their  account  to  their 
credit.  For  the  purpose  of  the  present  appeal  I  do 
not  think  it  necessary  to  investigate  it  further.  If,  as 
alleged,  the  officers  of  the  Company  employed  the 
money  in  other  ultra  vires  transactions,  that  may  be  a  Judgment, 
proper  matter  with  which  to  charge  these  officers,  but 
it  is  not  one  with  which  the  depositor  has  anything  to 
do.  I  find  among  the  papers  left  with  me  a  statement 
by  the  Master,  shewing  that  of  this  $2,500,  there  were 
S2,080,  employed  by  the  officers  of  the  Company  for 
the  purposes  of  the  Company,  and  in  discounting  notes 
on  Avhieh,  though  ultra  vires,  there  was  no  loss.  If 
that  statement  be  accurate  the  question  would  only 
affect  some  $420.  But  in  my  view,  it  is  not  material 
wliether  it  were  correctly  employed  or  not.  The 
liability  for  the  deposit  appeared  in  the  account  pre- 
sented at  a  meeting  of  shareholders,  in  July,  1876,  at 
which  a  majority  of  shareholders  was  present,  and  was 
approved  by  them.  This  would  not  of  itself,  bind 
absent  shareholders  or  the  Company  for  an  ultra  vires 
transaction, — but  coupled  with  other  facts  would  lead 
strongly  to  the  conviction  that  the  shareholders  all 
were  aware    of    the    Company  seeking  for  deposits. 
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1881.  Thus,  it  appears  that  it  wos  painted  on  the  window  of 
the  Company's  offices  that  they  were  prepared  to 
receive  deposits  on  interest,  and  they  had  pass  books 
prepared  to  give  to  depositors,  one  of  which  was  given 
to  Dr.  Wright.  But  without  pursuing  that  subject 
further,  I  think  the  principles  involved  in  the  deci- 
sions of  The  German  Mining  Company's  case  (a),  and  in 
Ernest  v.  Ci'Ojjsdill  (b),  cover  the  facts  before  me,  and 
shew  that  the  conclusion  of  the  Mastershould  not  be 
disturbed. 

Another  ground  of  appeal  by  the  Company  is, 
because  the  Master  has  not  charged  Barret,  one  of  the 
Directors,  with  S4,000,  the  value  of  a  security  held  by 
the  Company,  and  given  up  by  him  or  by  his  authority, 
and  has  only  charged  him  with  $2000,  there  having 
been  taken  back  securities  for  $2000,  when  the  larger 
one  was  given  up. 

The  transaction  took  place  in  this  way, — Irwin  & 
31arshall,  contractors  for  the  Water  Works  in  Toronto, 
Judgment,  ■^yere  desirous  of  obtaining  a  loan  of  $4000,  and  applied 
to  the  Company,  to  get  it  for  them.     The  Compan}' 
found  that  one  English  would  lend  them  the  money, 
but  required  the  Company  to  guarantee  the  payment. 
The  Company  agreed  to  do  so  on  getting  the  security 
of  an  order  on  the  Water  Works  Company  for  the 
amount,  and  having  got  the  security,  guaranteed  the 
loan.    Irwin  &  Marshall  afterwards  applied  to  the 
manager  of    the   Company,  Badenach,  to  have   the 
security  given  up  to  them  on  replacing  it  with  half 
the  amount.     This  was  done,  though  the  evidence  is 
not  satisfactory  to  shew  whether  Barrett  authorized 
the  giving  of  it  up.     But  upon  the  ground  of  i^s 
being  originally  an   ultra  vires  transaction,  entered 
into  through    the    instrumentality    of   Barrett,    the 
Master  has  made  him  responsible  for  the  loss,  $2131.83. 
It  seems  that  the  $2,000,  received  from  the  Water 


(a)  4  D.  M.  &  G.  19. 


(i)  3  D.  F.  &  J.,  175. 
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Works  Company  on  this  transaction,  were  not  applied 
specifically  to  the  reduction  of  the  Irwin  &  Marshall 
debt,  but  a  part  at  least  was  employed  to  retire  a  note 
for  81,750,  indorsed  by  Barrett,  and  discouatod  for  the 
pui-poses  of  the  Company. 

English  recovered  judgment  at  law,  and  by  moans  of 
a  «a.  fa.,  realised  the  amount  from  Barrett,  Howard, 
Copp  and  Walmsley,  shareholders  of  the  Comjmnyi 
and  the  Master  makes  Barrett  liable  to  indemnify  the 
Company  and  the  other  shareholders. 

So  far  as  this  appeal  of  the  Company  is  concerned, 
the  finding  of  the  Master  seems  to  me  correct.  The 
$2,000  received  from  the  Water  Works  Company, 
were  employed  for  the  benefit  of  tlie  guarantee  Com- 
pany; it  was  indeed  in  the  shape  of  taking  up  a  note 
indorsed  by  Barrett,  but  the  proceeds  of  that  note 
went  into  the  Bank  account  of  the  Company,  and 
were  employed  for  its  uses.  And  upon  the  principle 
upon  which  the  first  ap])eal  was  disposed  of,  this  also 
ought  to  be  dismissed. 

Barrett  has  also  appealed  from  the  finding  of  the 
Master,^  charging  him  and  the  other  director  with 
$1,723,70  losses,  incurred  in  discounting  notes,  and 
also  charging  him  with  the  82,131.83,  on  the  Iricin 
<&  Marshall  transaction  above  mentioned;  he  con- 
tending that  the  whole  body  of  shareholders  are 
responsible  for  these. 

It  was  contended  tliat  discounting  notes  was  within 
the  powers  of  t!ie  Company,  iind  even  if  not,  that 
the  act  must  be  so  clearly  beyond  their  authority  that 
doing  it  would  amount  to  a  fraud. 

By  the  charter  of  the  company,  tlio  capital  stock 
was  placed  at  820,000  in  400  shares  of  8,50  each,  and 
the  objects  of  the  company  were,  "for  the  jjurpose  of 
carrying  on  in  the  said  cities  of  Montreal  and  Toronto 
respectively,  the  business  of  agents  in  the  management 
of  estates  and  other  real  and  personal  property;  to 
leasp  household  and  other  premises,  and  to  guarantee 
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the  due  payment  of  the  rents  thereof;  to  collect  rents 
and  all  other  claims  or  accounts ;  to  procure  loans, 
advances,  and  investments ;  to  negotiate  the  purchase 
and  sale  of  houses,  farms,  lands,  leases,  mortgages, 
stocks,  and  other  securities ;  and  generally  to  transact 
every  description  of  commission  and  agency  business, 
except  the  business  of  banking,  and  the  issue  of  paper 
money  or  insurance." 

I  have  not  been  able  to  read  this  charter  as  conferr- 
ing any  power  to  discount  notes,  guaranteed  by  their 
indorsement.  Laying  aside  the  question,  whether 
such  ti-ansactions  are  not  in  the  nature  of  a  banking 
business,  and  therefore  offend  against  the  prohibition 
to  do  such  business  contained  in  the  charter,  it  does 
not  seem  to  me  that  any  of  the  powers  granted 
sanction  business  of  that  kind.  The  objects  of  the 
Company  were  to  transact  an  agency  business,  to  pro- 
cure loans,  not  to  make  them  or  to  guarantee  them;  to 
collect  rents  and  accounts,  and  to  do  a  commission  and 
Judgment,  ageiicy  busiucss.  The  capital  required  for  such  pur- 
poses could  not  be  very  great,  and  the  $20,000,  stock 
must  have  been  ample  to  provide  for  any  contingencies 
that  could  legitimately  arise.  There  is  no  indication  of 
any  intention  to  give  power  to  borrow  for  the  purposes 
of  the  company,  and  I  am  unable  to  see  that  it  ought 
to  be  implied.  The  company  was  not  authorized  "to 
purchase  mortgages,  stocks,  and  other  securities,"  but 
only  to  "  negotiate  "  for  the  purchase, — i.  e.,  to  act  as 
agents  in  making  the  purchane.  It  is  quite  possible 
that,  if  the  company  had  called  up  more  capital  than 
was  needed  for  their  business,  or  had  on  hand  a  large 
sum  derived  from  the  profits  of  the  business,  an  invest- 
ment of  it  till  required  would  have  been  proper  and 
justifiable ;  but  that  is  entirely  a  different  case  from 
borrowing  money  to  make  loans,  which  is  practially  the 
business  they  engaged  in.     The  cases  t  <  which  I  was 
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referred,  collectedin  Brice  on  Ultra  Virea  (a),  do  not  1881. 
carry  the  implication  of  power  or  authority  further 
than  this,  that  if  the  pcsseision  of  money  is  essential  ▼• 
tor  the  purpose  oi  carrying  on  the  business,  if  the  ant«eCo. 
company  finds  itself  in  temporary  difficulties  for  want 
of  money  the  directors  may  obtain  loans,  if  they  can,  to 
prevent  the  disaster  of  the  stoppage  of  the  Company. 
Or  as  it  is  put  with  still  wider  latitude  of  expression, 
{Brice,  263),  that  commercial  corporations  may  in  all 
cases  of  need,  if  not  in  the  ordinary  course  of  their 
business,  borrow,  if  not  positively  forbidden.  Or 
having  property  that  it  is  authorized  to  deal  with,  the 
Company  can  mortgage,  unless  prohibited  expressly 
from  doing  so.  But  all  these  cases  assume  that  the 
business  requiring  aid  is  the  legitimate  business  of  the 
Company.  None  of  them  go  the  length  of  saying  that 
money  may  be  borrowed  to  enable  the  directors  to 
embark  in  a  business  not  authorized  by  the  charter. 
And  as  I  cannot  find  in  this  charter  any  poAver  to 
lend  money  as  an  object  of  the  Company,  I  cannot  Judgment. 
imply  any  power  to  borrow  for  that  purpose. 

But,  it  is  argued,  even  if  there  be  no  power  in  the 
charter,  a  great  deal  more  is  necessary  before  you  can 
make  directors  personally  responsible ;  you  must 
shew  a  want  of  good  faith, — that  if  they  are  only 
guilty  of  mistake  or  error  of  judgment,  they  are  not 
responsible ;  that  the  act  must  be  clearly  ultra  vires 
to  make  them  liable,  and  if  it  is  not,  they  are  only 
liable  for  not  taking  proper  care  and  advice. 

The  acts  here  said  to  be  ultra  vires  are  lendino- 
money  without  authority,  and  becoming  security  for 
loans.  Both  these,  I  think,  are  so  clearly  beyond  the 
proper  purposes  of  this  Company,  that  ignorance  of 
the  extent  of  their  powers  cannot  be  allowed  to  pro- 
tect the  directors.  There  were  only  twelve  share- 
holders in  the  Company,  among  whom  the  stock  was 

(aj  pp.  263,  264,  271,  and  276. 
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divided,  and  of  these,  five  at  least  seem  to  have  been 
gentlemen  of  the  legal  profession,  and  the  present 
appellant  has  for  many  years  practised  as  a  barrister. 
The  terms  of  the  charter  ai)pear  to  me  so  plain,  that  I 
cannot  exonerate  the  appellant  at  the  expense  of  his 
intelligence. 


Hillock  v.  Button. 

Marriage  settlement  -Improvidence — Poioer  of  revocation. 

The  absence  of  a  power  of  revocation  from  a  voluntary  settlement  is 
not  a  ground  for  setting  it  aside. 

The  plaintiff,  who  had  just  come  of  age,  being  about  to  marry, 
applied  to  her  solicitor  who  was  also  her  guardian,  for  advice  as 
to  her  property,  and  had  several  consultations  with  him,  at  which 
the  heads  of  a  marriage  settlement  were  agreed  upon.  The 
solicitor  did  not  know  the  husljand,  and  acted  solely  in  the 
interests  of  the  plaintiff.  Nothing  was  said  about  a  power  of 
revocation  in  the  settlement,  %vhich  cont;ifned  the  usual  clauses, 
but  gave  rather  more  power  than  usual  to  the  plaintiff,  and  was 
made  in  consideration  of  marriage. 

//(■/(/,  that  it  was  not  a  voliintary  settlement,  and  that,  as  it  con- 
tained the  usual  clauses  in  such  deeds,  and  simply  omitted  a  power 
of  revocation  which  is  not  usual  in  settlem.^nts  for  value,  there  was 
no  evidence  of  improvidence,  or  ground  for  setting  it  aside,  in  the 
absence  of  fraud  or  mistake. 

This  was  a  suit  instituted  by  a  married  woman  seek- 
ing to  have  a  settlement  of  her  pioperty  made  ori  her 
marriage  cancelled,  and  the  property  delivered  up  to 
her ;  and  came  on  to  be  heard  upon  evidence  taken 
before  the  Court ;  the  effect  of  which  is  stated  in  the 
judgment. 

Mr.S.  Z^^a/ce,  Q.C.,  and  McGlllivmy,  for  the  plaintiff. 

Mr.  Plumb,  for  the  infant  defendant. 

Mr.  Farewell,  for  the  husband  and  the  trustees  of  the 
settlement,  submitted  to  recovery  of  the  Court  con- 
sidered it  could  be  done. 
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Proudfoot,  V.C— Mrs.  HiUocl;  the  plaintiff,  then 
Miss  M^eUs,  came  of  age  on  23rd  September,  1875, 
and  was  married  on  10th  November,  1875.  She  M-as 
entitled  to  a  share  in  her  father's  estate  as  one  of  his 
heirs-at-law,  he  having  died  intestate,  and  Mr.  Fam- 
well,  a  solicitor,  had  been  her  guardian  ]>y  appointment 
of  tlie  Surrogate  Judcre. 

Some  time,  how  long  does  not  appear,  before  her 
marriage,  Mr.  Fareivell  suggested  to  Miss  Wells'   sister 
the  propriety  of  having  Miss  Wells'   property  settled 
on  her  approaching  marriage.     And  three  days  before 
the  mairiage  Miss  Wells  and  her  sister  called  at  Mr. 
Farewell's  office  and  gave  instructions  for  preparation 
of  the   settlement.     At   this   interview   Mr.  Farewell 
seems  to  have  explained  the  usual  objects  of  such  a 
settlement.     He  spoke  of  provisions  for  the  children, 
should  there  be  any,  and  how  the  money  was  to  go  in 
that  case,  that  it  should  go  to  the  child,  and  that  it 
was  advisable  to  protect  the  child's  interest  from  the 
husband.     It  was  also  discussed  what  was  to  be  done  Judgment. 
in  case  Miss  Wells  died  first,  and  Avhat  if  Mr.  Hilloch 
did.     He  got  instructions  on  these  and  other  points 
from  the  plaintiff    The  plaintiff  understood  she  was  to 
have  the  power  of  making  a  will.     No  mention  Avas 
made  of  a  power  of  revocation,  or  of  a  right  to  destroy 
the  trusts  of  the  settlement.  The  plaintiff  says  she  never 
thought  about  it.     Her  sister  says  that  nothing  was 
said  about  this.    The  intention  was,  to.  protect  ]ilaintiff 
from  her  husband.     Heads  of  a  settlement  endn-acing 
these  matters  were  read  over  to,  and  apju-oveJ  by,  the 
plaintiff     On  the  morning  of  the  marriage  Mr.  Fare- 
well read  over  the  settlement  to  the  plaintiff  and  Mr. 
Hillock  and  it  was   executed    by   them  and  by  the 
trustees  before  the  marriasre. 

The  settlement  provides  that  during  the  coverture 
of  the  plaintiff  the  trustees  were  to  pay  the  rents, 
interest,  &c.,  tc  the  plaintiff.  In  case  of  the  death  of 
the  plaintiff  during  the    life    of  her   husband,   the 
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trustees  were  to  pay  to  such  person  as  she  should  by 
her  last  will  order  and  appoint,  and  in  default  of  such 
appointment  then  to  hold  and  be  possessed  of  the 
moneys  (settled)  for  the  heirs  of  the  body  of  the  plain- 
titt'.  And  in  the  event  of  the  death  of  the  plaintiff 
intestate  and  without  issue  surviving  her  then  to  pay 
to  the  husband  the  interest,  tfec,  during  his  life  and  so 
long  as  he  should  remain  unmarried,  and  from  and 
after  his  marriage  after  plaintiff's  death,  then  to  pay 
to  the  next  of  kin  of  the  plaintiff  and  her  husband  in 
equal  parts,  tho  husband  to  take  one  part  as  if  one  of 
the  next  of  kin  of  the  plaintiff  and  had  never  been 
her  husband;  and  in  the  event  of  the  husband  not 
marrying  again  and  dying,  then  upon  trust  for  the 
next  of  kin  of  the  plaintiff.  In  the  event  of  the 
plaintiff  surviving  her  husband  the  moneys  were  to  be 
paid  to  her,  and  the  lands  conveyed  to  her  and  the 
settlement  was  to  be  at  an  end. 

There  is  one  child,  issue  of  the  marriage. 

The  settlement  seems  to  be  unobjectionable  unless 
it  ought  to  have  contained  a  power  of  revocation. 

The  plaintiff  seeks  to  have  it  declared  that  she  is 
entitled  to  have  the  trust  moneys  handed  over  to  her, 
and  to  have  the  settlement  vacated,  upon  the  ground 
of  improvidence  and  mistake,  and  the  absence  of  a 
power  of  revocation. 

There  is  no  improvidence  in  the  transaction,  iii  fact 
the  settlement  gives  larger  power  to  the  plaintiff  than 
are  often  found  in  such  instruments.  It  is  a  settlement 
for  value,  and  must  be  governed  by  the  rules  appli- 
cable to  such  a  case. 

After  the  deliberate  judgment  of  the  Court  in  Re 
White,  Kerstane  v.  Tane  (a),  in  which  most  of  the 
cases  cited  in  the  argument  before  me  were  examined^ 
I  must  hold  that  the  absence  of  a  power  of  revocation 
is  not  of  itself  a  reason  for  setting  aside  even  a  volun- 

(a)  21  Ur.  547  ;  affirmed  24  Gr.  224. 
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tary  settlement.  There  must  be  some  other  element  as 
fraud,  improvidence,  or  mistake.  In  this  instance, 
fraud  is  out  of  the  question  ;  and  so  is  improvidence, 
since  the  trusts  of  the  settlement  are  proper  provisions 
in  case  of  a  contemplated  marriage. 

No  doubt  the  plaintiff  had  just  come  of , 'age,  and  if 
the  trusts  had  been  unusual,  had  she  been  dcjirived  of 
powers  that  are  commonly  left  in  the  hands  of  settlors, 
that  might  have  been  a  strong  reason  for  supposing 
she  had  not  done  what  a  prudent  person  would  have 
done.     Again,  it  was  said  she  should  have  had  inde- 
pendent advice.     But  Mr.  Farewell  was  her  solicitor  ; 
he  was  protecting  her  in  the  transaction  ;  he  did  not 
know  the  intended    husband.     The    settlement   was 
prepared  after  consultation  with  her,  and  after  explain- 
ing to  her  the  objects  desired  to  be  attained  by  the 
deed.     If  the  settlement  had  been  a  voluntary  one, 
and  he   had  not  represented  to  her  the  propriety  of 
retaining  a  power  to  revoke,  the  deed  might  have  been 
liable  to  the  objection  of  improvidence,  though   not  Judgment, 
necessarily  so.     But  the  power  of  revocation  is  not  a 
usual  one  in  settlements  for  value :  Peachy,  884. 

There  remains  then  only  the  question  of  mistake. 
The  plaintiff  says  she  did  not  understand  she  was  not 
to  have  the  power  of  withdrawing  the  property  from 
the  settlement.  It  was  not  discussed.  But  some 
months  afterwards  she  applied  to  the  trustees  for  a 
portion  of  the  money  as  if  she  had  a  right  to  it,  which 
is  said  to  be  evidence  she  mistook  her  powers  under 
the  settlement.  The  evidence  of  all  the  witnesses  is 
uniform  that  this  matter  was  not  the  subject  of  dis- 
cussion prior  to  the  execution  of  the  settlement.  It 
was  entirely  overlooked — never  thought  of— and  the 
rule  of  the  Court  is,  that  in  such  a  case  it  will  not  in- 
terfere :  Parker  v.  Taawell  (a).  That  was  a  bill  for 
specific  performance  by  lessee  against  landlord,  which 


» 
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(a)  2  DeG.  &  J.  559. 
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1881.  was  resLsteil  on  the  ground  tliat  by  inistake  the  agent 
ha<l  failed  to  provide  for  payment  by  the  tenant  of  the 
tithe  rent  charge,  which  under  a  previous  loase  the 
same  tenant  had  always  paid.  The  Chancellor  says  : 
"  It  seems  to  mo  not  a  case  of  mistake  at  all,  but  a 
case  in  which  the  agent  of  the  landlord  had  overlooked 
<ne  subject  of  the  tithe  rent  charge,  and  in  which 
nothing  was  specially  agreed  upon  between  the  parties 
on  the  subject  *  *  Here  is  a  substantive  agree- 
ment, which  speaks  in  suiTicicntly  clear  terms  for  itself, 
and  contains  no  reference  to  any  other  instrument,  or 
to  any  pre-existing  relation,  and  I  am  called  upon  to 
suppose  that  a  term  of  importance  was  intended  to  be 
inserted  in  the  agreement ;  ar>d  tliat,  if  the  agreement 
is  to  be  specitically  performed,  1  must  insert  in  the  lease 
a  covenant  for  payment  of  the  rent  charge."  And  in 
Barroiv  v.  Barrow  (a),  which  was  a  bill  to  rectify  a 
settlement,  the  Master  of  tie  Rolls  says:  "  The  result 
of  the  evidence  appears  to  me  to  be,  that  Mr.  and  Mrs. 
Judgment.  Savrmv  believed,  that,  by  the  settlement  made  on  her 
first  marriage,  the  £10,000,  was  so  settled  that  Mrs. 
Barroiv  had  the  exclusive  power  over  it,  and  that  they 
agreed  that  the  rest  of  her  property  should  be  settled 
in  like  nji-iner,  which  was  accordingly  done.  ♦  *  * 
The  utmost  that  can  be  said  in  favour  of  Mrs.  Bar- 
roiv's  case  on  this  point,  as  the  result  of  the  evidence, 
appears  to  me  to  be  this  :  that  if  the  real  eftect  of  the 
first  settlement,  as  to  the  £10,000  had  been  present  to 
the'minds  of  both  parties,  they  would  have  agreed  that 
it  should  have  been  included  in  the  second  settlement. 
If  I  am  correct  in  this  view  of  the  evidence,  I  think 
thj  conclusion  is,  that  this  Court  cannot  interfere  to 
rectify  the  settlement.  The  jurisdiction  of  the  Court, 
in  matters  of  mistake,  is  to  be  very  cautiously  exer- 
cised ;  the  extent  to  which  it  can  be  carried,  in  such  a 
case  as  this,  is,  to  correct  an  error  in  carrying  into  eftect 


(a)  18  Beav.  544. 
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the  real  contract  between  the  parties.  I  am  not  aware 
of  any  case,  and  none  '.as  been  jiroduced  to  nie,  where, 
in  the  absence  of  friiuci,  such  as  the  suppression  of  a 
fact  that  ought  to  hav)  been  coninmnicated,  this  C'ouit 
has  interfered  t  >  irnke  a  settlement  conformable  with 
whi\t  would  have  been  the  contract  between  the  parties, 
f  all  the  .  .  terial  to  be  known  by  them,  had  been 

then  present  to  their  minds." 

The  subsequent  act  of  the  plaintiff  in  asking  for 
money,  is  of  very  littl^'  importance  in  determining 
what  she  thought  at  the  time  of  the  settlement.  Her 
belief,  it  seems,  however  erroneous  as  to  lier  powers, 
could  not  be  allowed  to  control  her  deliberate  deed. 
But  it  is  impossible  to  say  whether  this  demand  was 
the  result  of  her  belief  at  the  time  of  the  settlement, 
or  of  .something  that  occurred  subsequently.  At  all  Judgment, 
events,  it  is  not  sufficient  to  justify  the  cancellation  of 
the  deed. 

The  plaintiff  had  also,  in  April  last,  executed  a  will 
devising  tho  property  to  her  husband.  But  till  her 
death  her  last  will  cannot  be  known.  It  may  be  she 
will  not  die  testate.  She  may  not  predecease  her  hus- 
band, and  in  that  case  the  will  would  be  of  no  avail. 

T  think  the  bill  must  be  dismissed,  with  co.sts.  The 
trustees  may  pay  this  sum  and  the  infant's  costs  out  of 
the  interest,  (fee,  payable  to  the  plaii  .  ■  f. 
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Scott  v.  Duncan. 

Will,  eotiBtrtiction  of — EnUUe  tail—  Vt»t(d  inlerttt. 

The  testator  directed  all  his  lands  to  bo  sold  by  public  auction  or 
private  sale  on  his  youngest  surviving  child  att  lining  21,  and  the 
proceeds  to  l>e  divided  amongst  nine  of  his  ciiildrcn,  sluire  and 
share  alike  ;  but  in  Uio  event  of  either  of  the  nine  children  dying 
without  issue  before  the  youngest  surviving  child  should  attain 
twenty-one,  the  share  of  the  one  so  dying  should  go  to  the 
survivors. 

Held,  that  these  words  did  not  create  an  estate  tail  or  quasi  entail — 
and  that  the  shares  of  the  legatees  were  vested. 

This  wan  a  bill  to  obtain  the  conHtruction  of  the 
will  of  James  Gage,  deceased. 

The  testator  directed  all  his  lands  to  be  sold  by- 
public  auction  or  private  sale  on  his  youngest  surviv- 
ing child  attaining  twenty -one,  and  the  pro'ceds  thereof 
to  be  divided  amongst  nine  of  his  chihh'en,  share  and 
share  alike;  but  in  the  eventof  eitherof  the  ninechildren 
dying  without  issue  beforv^  the  youngest  surviving  child 
should  attain  twenty-one,  the  share  of  the  one  so  dying 
should  go  to  the  .survivors. 

Anvie  Gaiji  one  of  the  nine  legatees,  had  married 
the  defendant  Duncan  and  died,  leaving  the  infant 
defendants,  having  bequeathed  her  property  to  uer 
husband. 

It  was  .sought  to  have  it  declared  that  the  legatees 
each  took  an  estate  tail  in  their  shares  of  the  property. 

Mr.  Hoskln,  Q.  C,  and  Mr.  Creelman,  for  the  plain- 
tiffs, the  executors. 


Judgmnnt. 


Mr.  A.  D.  Cameron,  for  the  defendant,  Duncan. 

Mr.  Eivart,  for  the  children  Duncan. 

The  following  cases  were  referred  to :  Leeming  v. 
Sherratt  (a)  ;  Coojter  v.  Cooper  (b) ;  Re  Chisholm  (c) ; 
Gray  v.  Richford  (d). 

(a)  2  Ha.  146.  (6)  29  Beav.  '''">. 

(c)  Ante  Vol.  17,  403  ;  Vol.  18,  467-      {d)  1  c.  C  4.3J. 
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Proudfoot,  v.   C.  —  I   think   tho   dying   without   18H1. 
issue  boforo  tho  youngest  child  shall  attain  tho  age  of  ^]^,^, 
twenty-one  yci\rs,  in  this  will  did  not  create  an  estate    Th..rioi. 
tail,  or  quasi  entail,  as  contc^nded  for  on  behalf  of  the  Town-^ap  ot 
infants ;  and  as  the  subject  was  personalty,  it  would  ^^^^^  ^^^ 
not   have  benefited  them ;   for  the  effect  of  that  con- 
struction would  be  to  give  the  mother  the  absolute 
interest,  which  would  pass  by  her  will. 

It  was  not  contended  that  the  shares  of  tho  legatees 
were  not  vested. 

Tho  will  will  bo  construed  as  above. 


Township  of  Thurlow  v.  Township  of  Sidney. 

Municipal  corporation»— Arbitration— Time  for  makinu  award. 

Semble,  that  the  OMmlnned  effects  of  sees.  377  and  880  of  the  Aluni- 
cipal  Act  i"  to  eu  bio  the  arbitrators  in  cases  coming  withiu  these 
■ectioiir>  K,  extend  the  time  for  making  theirj award  beyond  the 
m<)i»th. 

The  plaintiff  municipality  sued  upon  an  award  where>>y  the  defen- 
•lant  municipality  was  ordered  to  pay  their  proporti.m  of  the  coat 
of  a  drain  constructed  by  the  plaintiffs.  It  was  shewn  that  the 
arbitrators  met  frequently  and  adjourned  from  time  to  time, 
counsel  for  tho  defendants  appearing  before  tho  arbitrators  nnd 
raising  no  objection  to  such  .idjournmeut^,  or  that  the  month  from 
the  date  of  the  appointment  of  the  third  rirbitrator,  as  prescribed 
by  sec.  .377  of  the  Municipal  Act,  had  elapsed  without  any  award 
having  boon  made. 

Held,  that  an  award  made  after  the  e.xpiry  of  the  month  was  valid. 

This  was  an  action  instituted  in  the  Court  of 
Queen's  Bench,  and  came  on  to  be  tried  before  Proud- 
foot,  V.  C,  at  the  sittings  of  the  Court  of  Chancery, 
held  at  Belleville,  in  the  spring  of  1881. 

The  facts  appear  in  the  judgment. 

Mr.  Blahe,  Q.  C,  and  Mr.  Holden,  for  the  plaintiffs. 

Mr.  Wallbridge,  Q.  C,  for  the  defendants. 
63 — vol.  XXIX  g.r. 
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1881.        Proudfoot.V.C— The  plaintiffs  sue  upon  an  award 

Thuriow  arbitrators,  under  the  Municipal  Act,  by  which  the 
'"'mnll  "^defendants  were  ordered  to  pay  to  the  plaintiffs  $300 
for  the  benefits  they  derive  from  the  construction  of  a 
Junew.  drain  made  by  the  plaintiffs.  The  third  arbitrator  was 
appointed  on  the  21st  February,  1878,  and  the  declara- 
tion alleges  that  the  time  for  making  the  award  was 
duly  enlarged  till  the  award  was  made. 

The  defendants  plead  that  the  arbitrators  did  not 
enlarge  the  time  as  alleged,  and  that  the  two  arbitrators 
did  not  make  any  such  award  as  alleged. 

Under  the  plea  of  no  award  it  may  be  shewn  that 
the  award  was  not  made  in  due  time:  Russell  on 
Awards,  oth  ed.,  p.  533. 

The  377th  section  of  the  Municipal  Act,  R.  S.  0.  ch. 
174,  enacts  that  in  such  cases  the  arbitrators  shall  make 
their  award  within  one  month  after  the  appointment  of 
the  third  arbitrator;  and  by  the  Interpretation  Act  (sec. 
Judgment.  8,  subsec.  2),  the  word  "shall"  is  to  be  construed  as  im- 
perative, except  (subsec.  7)  in  so  far  as  the  provision  is 
inconsistent  with  the  intent  and  object  of  the  Act,  or 
inconsistent  with  the  context.  By  the  380th  section  of 
the  Mu  li  iipal  Act,  the  arbitrators  sh  all,  within  twenty 
days  after  the  appointment  of  the  third  arbitrator,  meet 
to  hear  and  determine  the  matter  in  dispute,  ivlth  poiver 
toadjourn  from  time  to  time. 

The  evidence  established  that  adjournments  had 
been,  in  fact,  made  down  to  the  time  of  making  the 
award ;  but  it  was  contended  that  the  arbitrators  had 
no  power  to  enlarge  the  time  beyond  the  month  specified 
in  the  377th  section.  If  it  were  necessary  to  determine 
the  combined  eft'ect  of  the  377th  and  380th  sections,  I 
would  be  inclined  to  hold  that  the  power  of  enlarge- 
ment empowered  the  arbitrators  to  extend  the  time  for 
making  their  award  beyond  the  month ;  that  the  Act 
should  be  read  as  enacting  that  the  award  should  be 
made  within  a  month  unless  the  time  for  making  it 
were  extended. 
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But  it  is  not  necessary  in  this  case  to  decide  the    1881. 
point,    because    counsel    for    the    defence    appeared  ^  -"  ^ ""' 
before  the  arbitrators  at  meetings  in  May,  long  after   Thuriow 
the  expiration  of  the  month,  and  made  no  objection  on  ^"JjJjjjj'P  *■' 
that  ground,  and  the  defendants  are  therefore  precluded 
from  saying  that  the  authority  of  the  arbitrators  was 
at  an  end. 

There  seems  no  reason  for  attributing  a  more  rigid 
construction  as  to  the  time  for  making  the  award 
under  our  Municipal  Act  than  to  the  similar  provisions 
in  the  Lands  Clauses  Acts  in  England.  The  Imp.  Stat 
8  &  9  Vict.  ch.  19,  sec.  35,  enacted  that  if,  when  the 
matter  shall  have  been  referred  to  arbitration,  the 
arbitrators  should  for  three  months  fail  to  make  their 
award,  the  question  of  compensation  shall  be  settled  by 
the  verdict  of  a  jury.  In  the  Caledonian  R.  W.  Co.  v. 
Lockhart  (a),  all  the  Law  Lords  were  unanimous  in 
the  opinion  that  this  did  not  prevent  the  parties  from 
enlarging  the  time  for  making  the  award,  and  I  take 
the  reasons  for  this  from  the  judgment  of  Lord  Wens-  Judgment 
leydale  (6) ;  "  The  fii-st  objection  was  stated  in  the  form 
of  a  dilemma,  that  it  was  either  a  statutory  arbitration 
or  one  at  Common  Law.  If  statutory,  it  was  said  that 
it  expired  at  the  end  of  three  months,  according  to  the 
Lands  Clauses  Consolidation  Act  of  Scotland  1845,  and 
could  not  be  extended  beyond  that  period  oy  consent. 
*  *  I  am  clearly  of  opinion  that  this  objection  is  un- 
founded. The  35tb  section  is,  I  think,  introduced  for 
the  benefit  of  both  parties,  that  the  settlement  of  the 
question  of  compensation  might  not  lie  over  indefinitely, 
which  it  would  do  if  the  parties  had  not  stipulated  that 
the  award  should  be  made  in  a  certain  time.  It  would 
have  depended  on  the  mere  will  of  the  arbitrator  when 
he  should  choose  to  make  his  award,  and  the  power  of 
appeal  to  a  jury  would  be  entirely  taken  away.  I  think 
that  the  principle  '  Quilibet  potest  renunciare  juri 


*| 


(a)  3  McQueen,  808. 


(b)  p.  822. 
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^  pro  se  m«ro(^ttcto' applies,  and  that  it  was  competent 

'  for  both  parties  to  agree  to  enlarge  the  time.    Further, 

there  is  no  doubt  that  they  did  so,  byjthe  enlargement 

to  a  day  in  blank    *    *    and  also  by  their  subsequent 

conduct." 

A  decision  to  the  same  effect  on  thr  English  Lands 
Clauses  Act  is^  found  in  Palmer  \.  The  Metropolitan 
R.  Ii^.  Co.  (a). 

And  that  parties  cannot  object  to  an  award  after 
allowing  the  arbitrators  to  proceed  after  the  prescribed 
time  without  objecting  to  their  doing  so :  see  Hawks- 
worth  V.  Bramwell  (6), 

I  shall  therefore  enter  a  verdict  for  the  plaintiffs  for 
1300,  with  interest  from  the  date  of  the  award. 

Mr.  BeWs  evidence  confirms  the  opinion  I  had  formed 
without  it,  that  the  award  sued  on  is  the  true  award  (c). 


McArthur  v.  Prittie. 

Appeal  from  Master— Talcing  further  evidence  at  sittings. 

On  an  appeal  from  the  Master  on  a  question  of  the  weight  of  evidence, 
the  Court,  though  not  satisfied  as  to  what  was  the  actual  truth  of 
the  case,  could  not.say  that  the  Master  was  wrong,  and  therefore 
dismissed  the  appeal,  with  costs  ;  liberty  being  given  to  the  appel- 
lant,  however,  to  examine  the  witnesses  again  at  the  next  sittings 
before  the  learned  Judge  who  heard  the  appeal,  so  as  to  enable 
him  to  dispose  of  the  matter  with  greater  satisfaction  to  himself, 
in  which  case  costs  would  be  reserved. 

Appeal  by  the  plaintiff  from  the  Master,  at  Brock- 
yille,  in  a  mortgage  case,  under  the  circumstances  stated 
in  the  judgment. 

Mr.  Eodgins,  Q.C.,  for  the  appeal. 

Mr.  Boyd,  Q.C.,  contra. 


(a)  31  L.  J.  Q.  B.  259. 
{c)  See,  S.  C.  1  0.  R.  249. 


{b)  5  M.  &  C.  281. 
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Blake,  V.C— If  the  plaintiff  is  to  be  believed  the    1881. 
mortgage  in  question  was  given  to  satisfy  the  old  debt.  ^— y^-' 
If  the  defendant  is  to  be  believed  it  was  triven  to       t. 

Prittie 

satisfy  the  fresh  advances,  and  if,  after  they  were 
satisfied,  there  was  any  sum  still  to  the  good,  it  was  to 
be  applied  on  the  old  debt.  The  Master  has  taken  the 
account  in  this  latter  way.  He  has  believed  the 
story  of  tho  defendant  rather  than  that  of  the  plaintiff, 
and  I  cannot  say,  after  perusing  the  evidence  several 
times,  that  he  was  wrong  in  doing  so.  At  the  time  the 
mortgage  was  given  there  was  an  old  debt  of  nearly 
8800,  and  the  fresh  debt  of  nearly  the  same  amount  ; 
so  that  the  acknowledgment  of  indebtedness  in  the 
mortgage  might  be  attributed  to  either  of  these  sums. 
The  Master  having  seen  the  witnesses,  and  examined 
the  matter  fully,  has  chosen  to  accept  the  statement 
that  the  only  moneys  to  be  applied  on  the  old  debt 
were  the  profits  to  be  made  out  of  the  wood  and  tie 
contracts.  The  details  of  the  accounts  were  not  pre- 
sented to  me,  nor  was  it  argued  they  were  incorrect. 
This  one  question  of  fact  was  alone  raised,  on  which  I 
cannot  differ  from  the  Master.  If  there  had  not  been 
the  fresh  debt,  lo  which  the  mortgage  has  been  attri- 
buted, with  the  exception  to  which  i  refer,  I  should 
have  concluded  that  the  mortgage  covered  the  old 
debt :  Bird  v.  Gammon  (a),  Lechmere  v.  Fletcher  (b), 
Cheslyn  v.  Dolby  (c),  Nash  v.  Hodgson  (d). 

I  must  dismiss  the  appeal,  with  costs.  At  the  same 
time,  if  the  appellant  chooses  to  examine  the  parties 
before  me  at  the  next  Brockville  Sittings,  I  do  not 
object  to  take  the  evidence.  It  will  enable'  me  to 
dispose  of  the  matter  much  more  satisfactorily  to 
myself     In  that  case  the  costs  will  be  reserved. 


Judgment. 


^11 


(a)  3  Bing.  N.  C.  883. 

(c)  2  Y.  &  C.  Ex.  170,  4  Y.  &  C.  238. 


[h)  1  C.  &  Mee.  623. 
(d)  6  DeG.  M.  &  G.  473. 
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Smith  v.  Harrington 

insolvent  Act  of  1875,  sec.  ISO—Contract  by  person  in  insolvent  circum- 
stances — Mortgage. 

A  mortgage  is  a  "contract"  within  the  meaning  of  the  Insolvent 
Act  of  1875,  section  130, 

Held,  in  the  circumstances  stated  below,  that  the  defendant  might 
hold  a  mortgage  in  his  favour  created  by  a  person  in  insolvent 
circumstances  for  certain  advances  made  hv  the  mortgagee  contem- 
poraneously witli  the  execution  of  the  incumbrance,  and  also  for 
future  advances  intended  to  be  secured  thereby,  though  it  was  not 
shewn  that  such  advances  were  made  for  the  purpose  of  enabling 
the  mortgagor  to  carry  on  liis  business,  but  that  such  mortgage  was 
not  a  valid  security  for  antecedent  advances  made  by  the  mort- 
gagee, nor  for  notes  indorsed  by  the  mortgagee  for  the  mortgagor, 
but  not  paid,  in  respect  of  which  therefore  he  had  been  a  surety 
only,  not  a  creditor. 

This  was  a  bill  to  impeach  a  mortgage  executed  by- 
one  John  C.  Kennedy  in  favour  of  the  defendant,  on 
the  ground  that  the  same  had  been  made  in  contempla- 
tion of  insolvency  and  with  a  view  of  fraudulently 
preferring  the  defendant.  The  cause  came  for  exam- 
ination of  witnesses  and  hearing  at  the  sittiniTs  of 
the  Court  at  Walkerton,  in  the  autumn  of  1879. 

The  other  facts  sufficiently  appear  in  the  judgment, 

Mr.  Maclennan,  Q.  C,  for  the  plaintiff. 

Mr.  Boyd,  Q.  C,  and  Mr.  Kilbourn,  for  the  defen- 
dant. 

Smith  V,  McLean  (a),  Evans  v.  Ross  (h),  Cockhurn 
V.  Sylvester  (c),  Allan  v.  Clavkson  (d),  Commercial 
Bank  V.  Wilson  (e),  Kalus  v.  Hergert  {/) ;  were  refer- 
red to. 

Spragge,  C— The  evidence  does  not  satisfy  me  that 

Judgment.   .  i  ,  ,-, 

there  Avas  any  agreement  on  the  part  of  John  0.  Ken- 


(a)  24  Or. -567. 
(d)  17  Gr.  570. 


(6)  3oC.  P.  121. 
(e)  14Gr.  493, 


(c)  1  A.  R.  471, 
(/)  1  A-  K.  75. 
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nedy  to  secure  advances  on  the  part  of  the  defendant^  1881 
until  the  occasion  of  the  advance  to  pay  McUardi/;  and 
the  direct  payment  by  the  defendant  to  McCardy. 
The  agreement  then  was,  that  in  the  event  of  Kennedy 
failing  to  obtain  the  loan,  for  which  he  was  then  ne^o- 
tiatmg,  (out  of  which,  if  obtained,  he  was  to  repay  the 
defendant,)  he  should  secure  the  defendant  for  the 
advances  on  the  McCardy  account,  and  any  other 
advances  he  might  make  to  redeem  grain  tickets  which 
had  been  issued  by  Kennedy  and  were  outstanding, 
by  mortgage  on  his  real  property.  For  the  advances 
on  the  McCardy  account,  and  for  payment  to  other 
holders  of  grain  tickets  made  after  that  agreement,  I 
think  the  defendant  entitled  to  hold  his  mortgage  of 
the  Srd  of  February,  1879.  Allan  v.  Clarhson  (a), 
decided  upon  the  corresponding  .section  of  the  Insol- 
vent Act  of  1864,  is  an  authority  for  this,  and  there 
are  other  cases  in  support  of  the  same  position. 

If  it  had  been  proved  in  the  case  that  the  advances 
on  the  McCordy  nccount,  and  the  advances  following  Judgment 
it  of  the  like  character,  were  made  for  the  purpose  of 
enabling  Kennedy  to  continue  his  business,  the  defen- 
dant would  have  been  entitled.  I  ai)prehend,  to  hold 
his  mortgage  not  only  for  the  McCardy -.md  subseouent 
accounts,  but  for  the  antecedent  advances,  and  indeed 
as  security  for  all  for  which  it  was  agreed  that  it 
might  be  held  as  security.  But  it  is  not  proved  that 
the  3JcCardy  and  subsequent  advances  were  made  for 
that  pujpose;  and  in  all  tlie  cases  to  which  I  have 
referred  their  being  so  made  is  treated  as  essential  to 
their  being  sustained  as  security  for  an  antecedent 
debt.  Mr.  Boyd  referred  to  my  language  in  Smltk  v. 
McLean  (b),  as  indicating  the  contrary ;  but  what  I 
said  was  in  affirmance  of  such  being  the  rule :  "  I  think 
the  proper  conclusion  fiom  the  evidence  is,  tliat  the 
contemporaneous  advance  was  in  order  to  enable 
McArthur   to    continue    his    business,    applying   the 


(n)  17  Gr.  570. 


(6)  25  Gr.  567. 
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1881.    money  advanced  in  payment  of  creditors,  and  in  the 
^-^""^^^  belief,  honestly  and   reasonably  entertained,  that  he 
T.       would  thus  be  enabled  to  continue  his  business." 

Both  in  Ex  2Mrte  Sheeu  (a)  and  Ex  j)cirte  King  (h), 
the  (Jourt  treat  this  being  the  purpose  of  the  advance 
as  essential.  In  Whitmore  v.  Claridge  (c),  in  the  Ex- 
chequer Chamber,  the  judgments  are  reported  very 
shortly,  and  do  not  distinctly  refer  to  this  point ;  but 
the  statement  of  the  case  shews,  in  two  passages,  that 
the  advance  in  question  was  for  that  purpose,  and  also 
for  relieving  the  debtor's  property  from  a  charge  upon 
it.  The  case  of  Kalua  v.  Hergert  {d),  in  the  Court  of 
Appeal  in  Ontario,  is  also  an  authority  upon  the  same 
point.  Moss,  C.  J.,  after  referring  to  several  of  the 
English  authorities,  says :  "  They  all  shew  what  the 
crucial  test  is,  the  existence  of  a  bond  fide  intention 
to  carry  on  the  business."  My  conclusion  is,  that  the 
defendant  is  not  entitled  to  hold  his  mortgage  as 
security  for  the  antec  dent  advances. 

A  third  question  arises  in  egard  to  the  notes  to 
which  the  defendant  was  a  party  for  the  acct  mmoda- 
tion  of  Kennedy,  and  which  were  still  unpaic  in  the 
hands  of  a  third  party  when  the  mortgage  was  given. 
As  to  such  notes  it  is  clear  that  the  position  of  the 
defendant  was  that  of  a  surety,  not  of  a  creditor,  of 
jfiren7ie(Z?/,  and  the  question  whether  a  person  in  that 
position  was  within  the  Insolvency  Act,  section  133 
or  134,  was  discussed  in  the  Court  of  Common  Pleas  in 
Evans  v.  Ross  (e).  It  is  clear  from  the  report  of  the 
case  that  the  Court  would  have  given  judgment  in 
favour  of  the  plaintiff,  the  assignee  in  insolv^cy,  if  the 
defendant  had  paid  the  notes  of  which  he  was  indorser, 
and  so  constituted  himself  a  creditor  of  the  insolvent ; 
not  having  done  this,  it  was  held  that  he  was  not  a 
creditor  within  the  meaning  of  the  Act. 


Judgment. 


(a)  1  Ch.  D.  560. 

('<)  2  Ch.  D.  2oC. 

(c)   9  L.  T.  Rep.  451. 

Ul)  1  A.  E.  75. 

(e)  30  C.  P.  121. 
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It  is  made  a  question,  however,  whether  section  1*30 
of  the  Act  does  not  apply.  The  second  brancli  of  that 
section  avoids  "all  contracts  by  which  creditors  are 
injured,  obstructed,  or  delayed,  made  by  a  debtor  unable 
to  meet  his  engagements,  and  afterwards  becoming 
an  insolvent,  vv'ith  a  person  knowing  such  inability. 
or  having  probable  cause  to  believe  such  inability  to 
exist,  or  after  such  inability  is  public  and  notorious, 
whether  such  person  be  his  creditor  oi-  not."  These 
last  words,  "  whether  such  i)erson  be  his  creditor  or 
not,"  were  not  in  the  corresponding  section  of  the  Act 
of  1864,  upon  which  Newton  v.  The  Ontario  Bank  (a), 
was  decided.  They  were  added  in  the  Act  of  18G9, 
and  continued  in  the  Act  of  1875. 

There  can  be  no  doubt  that  at  the  time  this  mort- 
gage was  taken,  and  at  the  time  it  was  agreed  provi- 
sionally that  it  should  be  given.  Kenned)/  was  unable 
to  meet  his  engagements,  i.  e.,  in  the  proper  legal 
meaning  of  the  term ;  and  there  can  be  no  doubt  also 
chat  by  the  giving  of  the  mortgage  the  general  body 
of  creditors  were  obstructed  and  delayed  ;  and  the  real 
question  is,  whether  this  inability  was  known  to  the 
defendant,  or  he  had  probable  cause  for  believing  it  to 
exist.  That  he  had  such  probable  cause  must  be 
answered  in  the  affirmative. 

His  being  asked  by  Kennedy  to  advance  money  to 
meet  his  grain  tickets,  for  which  he  ought  to  have  had 
grain  in  store,  or  its  equivalent  in  money,  was  evidence 
of  such  inability.  The  defendant's  refusal  to  advance 
further,  upon  the  McCardy  tickets  being  piesented, 
unless  secured,  was  further  evidence,  and  being  with 
himself  was  of  course  knowledge  to  him.  The  language 
he  used  to  John  and  to  James  George,  as  to  his  belief 
that  Kennedy  was  "shaky";  Kennedy's  repeated 
failures  to  raise  by  loan  sufficient  to  pay  his  debts  : 
*7hat  passed  at  the   meeting  at  which  "the   biother 

[a]  13  vir.  652. 
(34— VOL.  XXfX  Gli. 


1882. 
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from  Gueljih  was  present — all  theso  things,  and  several 
minor  circumstances,  shew  that  ho  had  probable  cause 
to  believe  such  inability  to  exist ;  and  shew  also, 
though  it  is  not  necessary  to  go  so  far,  that  he  did 
believe  in  its  existence. 

It  cannot  be  contended,  I  think,  that  a  mortgage  is 
not  a  contract,  within  the  merning  of  the  Act.  Its 
crtt'ct  is  to  injure,  obstruct,  and  delay  creditors  quite  as 
much  as  any  contract  that  may  still  be  in  fieri.  It  is 
therefore,  within  t^e  mischief  which  the  statute  was 
•  lesigned  to  prevent. 

This  accommodation  paper,  or  paper  of  which  it 
was  a  renewal  or  substitute,  was  in  existence  before 
the  agreement  to  give  a  mortgage  to  secure  future 
advances. 

The  result  is,  that,  in  my  judgment,  the  defendant  is 
entitled  to  hold  his  mortgage  for  the  advances  in 
respect  of  the  McCardy  grain  tickets,  and  for  subse- 
(^uent  advances,  and  for  those  only. 

The  decree  will  be  for  the  plaintiff,  with  costs. 

I  desire  to  add,  that  from  what  appeared  before  me 
as  to  the  value  of  Kennedys  property,  and  the  amount 
of  his  indebtedness,  it  seems  to  me  that  if  his  estate  be 
managed  judiciously,  and  his  creditors  give  him  time, 
as  some  of  them  at  any  rate  appeared  to  be  willing  to 
do,  he  might  probably  recover  himself 
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McLean  v.  Bruce. 

Pleading — Demurrer— Demurrer  ore  <«»«« — Cotts. 

The  plaintiffs,  .1.  nnd  /.,  tiled  a  l.ill  for  the  purpose  of  having  a  deed 
made  to  the  defendant  by  /.  declared  void,  as  having  been  obtain- 
ed by  fraud  and  misrepresentation.  The  bill  alleged  that  J.  had 
subsequently  made  a  def  ;  of  the  same  property  to  A.,  for  the  pur- 
pose of  remedying,  as  far  as  he  could,  the  wrong  he  had  done  by 
conveying  to  the  defendant  the  bill  alleging  that  such,  deed  to  A., 
was  made  to  him  "  (M  truHtee  for  the  heirs  of  A.  M."  who  had  died 
seized.  The  bill  in  no  place  alleged  that  A.  was  trustee,  but  in 
the  following  paragraph  it  was  stated  that  "  before  the  execution 
of  such  last  mentioned  deed  the  heirs  of  the  said  A.  M.,  who  are 
the  rightful  owners  of  the  aaid  land,"  &c. 

Held,  that  notwithstanding  the  absence  of  any  express  allegation  of 
A.  being  such  trustee,  sufficient  was  stated  to  shew  that  he  had 
accepted  the  office  of  trustee,  and  as  such  was  entitled  to  litigate 
the  subject  matters  of  the  bill,  and  a  demurrer  for  want  of  equity 
was  over-ruled  with  costs. 

A  demurrer  or?  tenm  for  misjoinder  of  plaintiffs,  it  appearing  by  the 
bill  that  /.  had  no  interest  in  the  questions  raised,  was  allowed, 
without  costs. 

Boche  V.  Jordan,  ante  vol.  xx.,  p.  573,  followed. 

The  bill  in  this  case  was  filed  by  Archibald  George  suu>mint 
McLean  and  John  Miller agamf^t  John  S.  Bruce,  setting 
forth  that  in  August,  1850,  the  Hon.  Archibald  McLean 
obtained  a  patent  for  Lot  22,  south  side  of  fourth 
street,  in  the  Town  of  Cornwall,  but  never  was  in 
actual  possession  thereof;  the  plaintiff  M/I^e?',  however, 
in  1869,  "  was  in  possession  and  those  under  whom  he 
claimed  had  been  in  possession  thereof" 

(3)  That  the  plaintiff  Miller  did  not  at  any  time  set 
up  any  claim  against  the  patentee  or  those  claiming 
under  him,  but  was  willing,  when  called  upon,  to 
acknowledge  their  title,  {b)  That  the  defendant  on 
the  87th  of  April,  1869,  went  to  the  said  lot  in  com- 
pany with  a  lawyer,  and  procured  Miller,  who  was 
an  illiterate  man,  unable  to  read  or  write,  to  exe- 
cute what  he  afterwards  learned  was  a  deed  of  quit 
claim  of  the  said  lot  to  the  defendant,  who  took 
possession  by  virtue  the  instrument  which  vvaa  not  read 
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over  or  t'X[)l!uned  to  Miller,  and  he  did  not  know  what 
the  instrument  was  to  which  he  was  persuaded  to  make 
his  mark,  and  no  consideration   whatever   was   paid 
tlicrefor,  and  he  so  executed  the  same  without  profes- 
sional or  othei'  advice.     (7)  That  Miller  was  induced 
to  make  his  mark  to  the  deed  upon  the  representations 
made  by  defendant,   that  he  was  the   true  and  K^gal 
owner  of  thi'  -'od  lot,  concealing  from  him  the  fact  that 
the  said  Hon.  A.  McLeat)  had  been  the  patentee  thereof, 
and  that  he  or  those  claiming  under  him   were  the 
rightful   owners  thereof.      (S)  That  had   Miller  been 
aware  or  informed   as  to  the  true  state  of  the  title  to 
the  lot  he   would  never  have  executed  the  .said  ijuit 
claim  in  favor  of  the  defendant. 

The  bill  further  stated  that(  9)  ilfi/^er  having  afterwards 
ascertained  the  nature  and  effect  of  the  said  instrument 
and  the  wrong  which  the  defendant  had  thereby  pro- 
cured him  to  do  to  the  rightful  claimants  of  the  said 
lot,  he  did,  in  order  to  repair  the  wrong  as  far  as  he 
could,  on  the  14th  of  April,  1879,  make  a  conveyance 
of  the  said  lot  in  fee  simple  to  the  plaintiff  McLean, 
as  trustee  for  the  heirs  of  the  said  late  Hon.  A.  McLean, 
who  died  before  the  last  mentioned  date. 

The  bill  further  stated  (10)  "that  before  the  execution 
of  the  .said  last  mentioned  deed  the  heirs  of  the  Hon. 
A.  McLean,  who  are  the  rightful  owners  of  the  said 
land,  and  have  been  owners  since  the  death  of  the  said 
patentee,  began  proceedings  in  ejectment  in  the  Court 
of  Common  Pleas  against  the  said  JuJni  S.  Bruce,  who 
had  pleaded  length  of  possession  in  himselif'  and  those 
under  whom  he  claimed,  in  order  to  defeat  the  said 
heirs,  setting  up  as  a  part  of  his  title  the  deed  so 
obtained  from  Miller,  and  but  for  which  he  could  not 
lu.pe  to  succeed  or  establish  the  required  length  of 
possession,"  but  which  action  had  not  yet  been  tried. 

The  prayer  of  the  bill  was,  (1)  that  it  might  be 
declared  that  the  said  deed  to  the  defendant  had  been 
obtained  on  -ueh  representations  and  under  such  cir- 
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ciimstanoes  as  rendered  the  sanwMnvnlid  :  (2)  that  the     1881. 
said  deed  might  bo  set  asi^io,  and  the  registration  there-  ^l,,,, 
of  cancelh'd  as  a  fraud  and  cloud  upon  the  title  of  the    g^J^ 
plaintifis  :  (3)  that  the  possession  of  the  said  land  might 
be  restored  to  the  plaintiffs  by  the  defendant,  and  tho 
same  ordered  by  this  Court ;  and  for  further  relief. 
The  defendant  demurred  for  want  of  equity. 

Mr.  Hoylen,  in  supbort  of  the  demurrer.     The   bill 
here  alleges  that  the  heirs  of  the  Hon,  A.  McLean  are 
entitled  to  the  land,  and  had  for  the  purpose  of  obtain- 
ing possession  thereof  instituted  proceedings  in  eject- 
ment.    Under  the  facts  here  appearing  no  right  could 
l)t'   con^-eyeil    by   Miller  to  his   co-plaintiff  McLean. 
Charly  the  only  persons  to  complain  of  the  fraud  are 
the  heirs  of  the  patentee,  and  title  by  possession  having 
been  raised  by  the  defendant  at  law,  this  Court  will 
not  determine  that  point  now     Besides  it  is  not  shewn 
that  Miller  had  any  title  to  convey.     Bruce  has  gone 
into  posaesssion;  being  in  possession  he  can  set  up  his  Argument 
possessory  right  against  all  persons  other  than  those 
entitled  to  the  estate.     No  doubt  the  representatives  of 
the  estate  have  a  right  to  file  such  a  bill,  but  here  there 
is  no  person   before  the  Court  filling  that   character* 
The  bill  states  that  the  alleged  invalid  deed  is  being  set 
up  egainst  the  heirs  in  the  action  at  law ; — being  so 
used  the  representatives  are  entitled  to  take  proceed- 
ings to  get  it  out  of  the  way.     The  plaintiff'  McLean 
does  not  occupy  that  position,  and  there  is  nothing  in 
the  bill  to  shew  his  right  to  do  so. 

He  also  objected  that  Miller  was  an  improper  party 
as  he  was  shewn  to  have  no  interest  in  the  matter  in 
question. 


r,.i^ 


Mr.  W.  Cassels,  contra.  The  demun-er  is  really  for 
want  of  parties  ;  but  the  statements  in  the  bill  are  suf- 
ficient to  shew  thut  McLean  is  trustee  of  the  estate  of 
the  patentee. 
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Blake,  V.  C— The  ninth  paragraph  of  the  bill 
states  "  the  plaintitf  Miller,  in  order  to  repair  the 
wrf)ng  as  far  as  he  could,  did  on  the  14th  day  of 
Apiil  1879,  make  a  conveyance  of  the  said  lot  in  fee 
simple  to  his  co-plaintitl"  McLean,  aa  trustee  for  the 
heir«  of  tlie  late  Honourable  Archibald  McLean"  and 
the  tenth  paragraph  continues  the  story:  "Before  the 
execution  of  the  said  last  mentioned  deed,  the  heirs  of 
the  said  the  Honourable  ArchUudd  McLean,  who  are 
the  rightful  ownei-s  of  the  said  land,"  &c. 

I  should  have  doubterl  that  this  statement,  standing 
alone,  was  a  sufficiently  distinct  av.  iment  that  the  plain- 
tiO/cZeaiiwastrusteefortheheirsof  the  Hon. ^rcAi6aW 
McLean.  But  when,  in  connection  with  this  aver- 
ment, there  is  the  fact  that  he  that  is  named  "a 
trustee '''  has  filed  a  bill  to  sustain  the  title  of  those 
"  who  are  the  rightful  owners,"  and  no  other  title  or 
interest  is  shewn  in  him,  I  thirdc  there  is,  by  this  act 
Judgment,  on  his  part,  sufKci«'nt  to  shew  that  he  has  accepted  the 
ofHce  of  trustee,  and  is  therefore  entitled  to  litigate  the 
matters  set  forth  in  the  bill. 

By  the  pleading  it  is  clear  the  co-plaintiff  Miller 
has  no  interest  in  the  (]uestions  raised,  and  therefore 
the  demurrer  for  misjoinder  must  be  allowed.  The 
demurrer  filed  will  be  overruled  with  costs — the  de- 
murrer ore  temia  allowed  without  costs,  following 
Roche  V.  Jordan  (a.)  The  plaintifF,  of  course,  can 
amend. 


(o)  Ante.  vol.  20,  p.  573. 
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Spee\/ic  inrfuniianCf~i>HlniHtiiliiiii  iKjreeiiii'iitu  -  linlnucr  o/'  rrhinn-i: 

In  A  suit  for  Bpeuific  iierforamnce  it  wiw  ihewn  that  tlii!  i)Iaintiff  hu<l 
agreed  to  convey  to  thu  tlefeiuliuitft  ctitniii  Ittiids  in  i  nn.siduriitii.ii  ot 
his  being  paid  ono-tliird  of  the  mim  for  which  defendants  slmulil  l)i' 
enabled  to  mcII  the  winio.  This  nj(reuinent  was  BiibHf(int;ntly  tun- 
celled  on  the  defondnnts  undti  Inking  to  pay  plaintifl'  «'20(X),  one 
half  by  a  note,  the  other  half  by  the  conveyance  of  <,'<Ttain  town 
lots  at  an  ascert^i'-.'.d  valuation  ;  iind  this  Hecon<l  or  aiibstitutud 
agreement  th'  ;iliiiotil  «ougiit  to  enforce.  Tho  defendantn  m't  up 
that  in  const  ,uenf:o  of   tl-'ir  ascertaining   that  plaintifT  hiid  not  a 

.  title  to  tho  1.  nd  >  'invoyew  :o  them,  a  fresh  agreenunt  was  entered 
into  to  the  C'ecl  fh(>,t  th;  defendants  should  be  at  liberty  to  sell 
tho  land,  and  ]:  •  t,-  m1  ,,iititt'  one-thiid  of  the  nut  proceeds,  and 
which  they  assci,. I  thoy  had  done.  At  the  hearing  the  Court 
(SpRAfltJE,  C.,)  beinu  satisfied  that  (1  defendants'  account  .,f  the 
transaction  was  correct,  refused  the  relief  claimed,  but  offered  the 
plaintitl'  a  reconveyance  on  payment  of  costs,  which  the  defendants 
assented  to,  or  a  decree  upon  the  footing  of  the  third  or  last  men- 
tioned agreement  upon  payment  of  coots  :  On  rehearing,  thi.s 
dscrae  was  affirmed,  with  costs. 

This  was  a  l)ill  filed  by  James  Rutherford,  against 
Cyrus  Richmond  Slug  and  Andrew  Grier,  setting  forth 
that  the  plaintiff  being  possessed  of  certain  real  ostate 
consisting  of  thi-ee  quarters  of  an  acre  in  Orillia,  in  the 
year  1874  entered  into  an  agreement  in  writing  with 
the  defendants  to  sell  the  same  to  them  for  one-third 
of  the  value  thereof,  sucli  value  to  be  ascertained  as 
soon  as  the  defendants  sold  the  said  lot 

The  bill  furtlier  stated  that  shortly  afterwards  the 
defendants  requested  the  plaintiff  to  waive  and  put  an 
end  to  that  agreement,  and  substitute  another  agree 
ment  thf^iefor,  which  the  plaintift  agreed  to  and  he  Jid 
accordingly  give  up  the  .said  agreement  to  be  cancelled. 
Accordingly  on  the  3rd  of  December,  1874,  a  fresh 
agreement  was  come  to,  dated  on  that  day,  Avhereby  the 
plaintiff  agreed  to  sell  and  convey  the  said  land  to  the 
defendants  for  S2000,  payable,  $1000  in  eighteen 
months,  and  Si 000  by  the  conveyance  of  certain  town 
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1881.    lots  in  the  town  of  Thornbury,  or  the  town  of  Meaford, 
Ru'IhlXd  (^**  *'^^y  *^''®  defendants  might  think  proper)  to  that 


V. 

Sing. 


value  at  the  ordinary  selling  price  of  such  lots ;  such 
lots  to  be  conveyed  within  two  years  from  that  date. 
The  bill  further  stated  that  the  plaintiff  had  fully  per- 
formed such  agreement  by  executing  with  all  necessary 
parties  a  deed  dated  that  day,  of  the  said  land  in 
Orillia,  for  the  expressed  consideration  of  $2000,  and 
that  on  that  day  the  defendants  gave  to  the  plaintifF 
their  joint  and  several  note,  at  eighteen  months,  for 
SlOOO,  and  a  written  agreement  duly  signed  by  them 
agreeing  to  convey  the  said  town  lots  in  satisfaction  of 
the  other  SlOOO,  and  such  promissory  note  and  agree- 
ment was  left  in  the  hands  of  one  Joseph  Rooke,  to  hold 
for  all  pai'ties. 

The  bill  further  sXIq^qA  that  on  the  9th  of  October, 
1870,  the  defendants  paid  to  plaintiff  $30.66,  on  account 
of  the  $1000  note,  but  did  not  pay  the  balance  of  such 
note,  though  long  overdue,  neither  did  they  convey  the 
statement,  said  town  lots  to  the  plaintiff;  and  that  they  had  re- 
fused to  carry  out  the  said  agreement. 

The  plaintiff  submitted  that  he  was  entitled  to  have 
the  said  agreement  specifically  enforced,  the  said  town 
lots  conveyed,  and  the  balance  of  said  note  paid. 

The  bill  further  alleged  that  the  defendants  at  times 
pretended  that  the  said  first  agreement  was  still  in 
force,  and  that  the  said  note  and  agreement  were  taken 
and  made  merely  as  collateral  security  for  the  due  per- 
formance of  such  first  agreement;  the  plaintiff  charged, 
however,  thrt,  such  note  and  agreement  werff  taken  and 
made  in  substitution  for  the  first  agreement  given  up 
to  be  call  celled,  and  were  not  in  any  way  collateral 
thereto. 

The  prayer  of  the  bill  was,  (1)  that  the  agreement 
of  the  3rd  December,  1874-,  might  be  specifically  per- 
formed, (2)  that  defendants  might  be  ordered  to  pay 
the  balance  of  the  note  for  $1000,  together  with  costs 
of  suit,  and  for  further  and  other  relief. 
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The  defendants,  by  their  joint  and  several  answer, 
ailmitted  the  making  of  the  said  agreement  of  1874, 
also  the  rescinding  thereof,  anil  the  making  of  the 
second  agreement,  substantially  as  stated  in  the  bill. 
They  asserted,  however,  that  after  such  second  agree- 
hient  was  made,  the  defendants  ascertained,  as  the  fact 
was,  that  the  i^laiutiff  had  not  any  title  to  the  said  land, 
or  at  most  a  very  defective  one,  and  could  not  give  a 
title  to  the  defendants,  as  stiinilated  for  in  the  agree- 
ment; of  which  fact  as  soon  as  ascertained  they  informed 
the  plaintiff,  and  offered  to  release  him  from  his  ajrree- 
ment;  and  that  the  plaintift  was  v;ell  aware  of  the  nature 
of  his  title  during  all  their  negotiations^  and  falsely  and 
fraudulently  represented  to  the  d  "endants  that  his  title 
was  good,  and  so  in  fact  defendants  never  had  any  con- 
sidei-ation  for  their  said  note. 

The  answer  further  alleged  that  the  plaintiff  admitted 
the  infirmity  of  liis  title,  and  an  agreement  was  there- 
upon entered   into  between  the  defendants  and  him, 
that  they  (the  defendants)  should  be  at  liberty  to  make 
what  they  could  out  of  the  property,  and  allow  the 
plaintiff  one-third  of  the  net  profits  ;  and  in  accordance 
with  that  agreement  they  did  pay  the  plaintiff    the 
sum  of  $36.66   mentioned  in  the   bill,  which   was  his 
share  in  full  under  the  said  last  mentioned  agreement. 
The  cause  came  on  for  examination  of  witnesses  and 
hearing  at  the  sittings  of  the  Court  at  Owen  Sound  in 
the  Spring  of  1878,  before  Spragge,  C,  who,  without 
calling  on  defendants'  counsel,  held  that  the  plaintiff 
was  not  entitled  to  a  decree  as  asked,  but  that  he  might 
take  a  reconveyance,  or  a  deci-ee  upon  the  footing  of 
what  is  called  the  third  agreement ;  the  plaintiff  to  pay 
the  defendants'  costs,  which  they  were  to  be  at  liberty 
to  retain  out  of  the  proceeds  of  sale  to  be  received  ;  or 
if  a  reconveyance,  it  should  be  upon  payment  of  costs. 
The  plaintiff  theieupon  set  the  cause  down  for  re- 
hearing, and  the  same  came  on  to  be  argued  before  the 
full  Court  on  fhe  24th  day  of  February,  1879. 

65 — VOL.  XXIX  GR. 
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1881.        Mr.  McCarthy,  Q.  C,  and  Mi\  Rye,  for  the  plaintiff. 

Rutherford 


T. 

Sing. 


Mr.  Moss,  and  Mr.  Creator,  for  the  defendants. 


Blake,  V.  C.  — T  have  read  the  evidence  in  this  case, 
and  I  think  the  true  conclu.sion  from  it  is,  that  there 
were  three  agreements  made  between  the  parties.  The 
first,  for  a  division  of  the  proceeds  of  the  sale  of  the 
premises  ;  the  second,  for  the  payment  of  a  sum  named; 
and  the  third,  a  return  to  the  first  agreement,  and  in 
place  of  payment  of  a  sum  certain,  a  division  of  the 
net  proceeds  of  the  sale.  We  have  on  the  one  side  the 
evidence  of  the  parties  interested,  Sing  and  Grier  ;  the 
evidence  of  Rooke,  a  disinterested  witness ;  the  memo- 
rand ',im  made  ;  the  payment  of  the  specific  sum- — the 
one-third  of  the  $100— and  the  probabilities  of  the 
case ;  and  opposed  to  this,  the  unlikely  and  unsatis- 
factorily-told story  of  the  plaintiff. 

I  think,  on  the  evidence,  that  the  defendants  were 
Judgment,  not  informed  of  the  fact  of  the  foreclosure  until  after 
the  second  agreement  was  made,  and  that  upon  bein£ 
So  infoi-med  the  third  and  last,  and  the  agreement 
which  binds  at  present,  was  made.  The  defendants 
were  at  liberty  to  shew  the  circumstances  under  which 
these  papers  were  deposited,  in  order  to  prevent  their 
being  put  to  a  use  other  than  that  intended  by  the 
parties. 

The  plaintiff  by  his  bill  has  treated  this  as,  a  suit  for 
specific  performance.  He  says,  in  paragraph  eight  of 
the  bill :  "  The.  plaintiff  submits  that  he  is  entitled  to 
have  the  said  agreement  specifically  enforced,  and  the 
said  town  lots  conveyed,  and  the  balance  of  the  said, 
note  paid  to  him,  he  hereby  offering  to  perform  the 
said  agreement  so  far  as  it  remains  to  be  carried  out  by 
him."  And  by  the  first  clause  of  the  prayer  he  asks 
"  That  the  defendants  may  be  ordered  to  specifically 
perform  and  carry  out  the  said  agreement  of  the  third 
day  of  December,  1874,  the  plaintiff  hereby  offering  to 
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perform  the  same  so  far  as  it  remains  to  be  carried  out    1881. 
on  his  behalf"     The  plaintiff,  I  think,  took  the  true 
view  of  the  case,  and  filed  his  bill,  as  he  was  entitled 
to,  for  the  fulfilment  by  the  defendants  of  the  agree- 
ment, so  far  as  it  had  not  been  carried  ont. 

The  dealing  with  the  note,  which  at  first  sight 
is  inconsistent  with  the  case  of  the  defendants,  as 
explained,  does  not  negative  hheir  statement.  It  was 
not  unreasonable  that  the  papers  which  evidenced  the  ■'"'^K'ne'-t 
second  agreement  should  be  held  until  the  fulfilment 
of  the  agreement  as  altered.  This  I  believe  to  have 
been  the  arrangement  made.  It  explains  why  the 
papers  were  still  retained,  and,  with  the  oral  testi- 
mony, shews  how  the  S36.66  came  to  be  paid. 

I  think  the  decree  made  should  be  aflirmed,  with 
costs. 


'il!    >1     t 
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PRINCIPAL    MATTERS. 


ABILITY  TO  PAY. 

Where  money  is  lent  to  be  repaid  when  the  borrower  is  able,  his 
abihty  may  be  shewn  by  a  slight  amount  of  evidence,  such  as  is  open 
to  public  observation  of  a  flourishing  condition  of  his  affairs,  and  it 
IS  not  necessary  to  shew  that  the  borrower  is  in  a  position  to  dis- 
charge  the  debt  without  inconvenience. 

Re  Ross,  385. 


ACCUMULATION. 

See  "Corporation,"  .3. 
"  Will,"  &c.,  11. 


ACQUIESCENCE. 

See  "Nuisance." 


ADDING  PARTIES. 

See  "Injunction,"  1. 


ADMINISTRATOR  AD  LITEM. 

An  administrator  ad  litem  had  allowed  suits  to  be  brought  in  his 
name  without  the  sanction  of  the  Court,  which  both  he  and  his  soli- 
citor had  been  notified  it  was  necessary  should  be  obtained  and  a 
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sum  of  12,038.37  for  costs  in  respect  of  such  suits  ha«l  l>o  ii  paid  or.< 
01  the  funds  to  tlsa  solicitor,  which,  it  was  alleged,  bad  h-.n-n  so  pail 
improvidontly.  The  Court  in  a  suit  by  the  execntorfl  wgainst  the 
administrator  a/'  (item  directed  a  taxation  of  the  soli  itor'u  bill,  whea 
a  sum  isF  .?2,012.i:'  was  disallowed,  and  thereupon  t)i'  huretiov {«  th-J 
administrator,  wiio  was  unable  to  pay,  app!.i'J  by  pel  tion  for  an  order 
thai  the  solicitor  should  repay  thin  amount  !vith  costs 

The  Court  [Prot'dfoot,  J.j  imder  the  ci^oumstancci  made  the 
order  asked,  althoug'i  no  taxatirii  <:■•  ihe  costs  as  between  the  solici- 
tor and  his  client  h;i.d  h-:en  had,  ivi-l  it  was  denied  that  ary  arrange' 
roent  existed  th<:>t  the  solicitor  should  only  he  paid  such  costs  as  the 
administrator  might  be  nHowed  agaiiif.'-  the  jstatr  or  ti^At  any  privity 
existed  b(+v?een  the  solicitor  and  the  execusars,  ^nd  a  bi'l  f)kd  by 
the  executors  against  the  administrator  and  hit  8olici'^<"ir  ha<«.  its 
fvgainst  thi'  latter  been  dismissed  with  costs  in  tiie  groui.-i.!  of  such 
wan*.  •"  privity.  Kvch  dismissal,  not  having  been  on  the  merits,  could 
not  be  t  iaimed  to  bs  rex  judicata. 

fr-'wicA  V.  Crooks,  1  Gr.  57,  remarked  upon  and  followed. 

Re  Donovan,  Wilson  v  Beatty,  280. 
[Reversed  on  Appeal,  27th  October,  1883.] 


ADMINISTRATION. 

1.  In  administration  proceedings  the  widow  of  the  testator  claimed 
to  have  received  as  a  gift  from  her  husband  a  promissory  note  of  one 
P.  made  payable  to  the  testator,  and  not  indorsed  by  him.  The 
Avidow,  it  was  shewn,  had  had  possession  of  this,  as  well  as  of  other 
notes  belonging  to  the  estate,  during  her  husbitnd's  lifetime.  The 
only  evidence  corroborating  that  of  the  widow  was  that  of  P.,  who 
stated  this  note  was  spoken  of  by  the  testator  as  belonging  to  hi** 
wife,  that  he  said  he  had  given  it  to  her,  and  he  hoped  he  (P.)  would 
pay  it  to  her  when  he  was  able.  Evidence  in  opposition  to  this  was 
also  given. 

Held,  on  appeal  from  the  Master  at  London,  that  a  good  gift  inter 
I'iTOS  had  not  been  established,  and  that  such  note  formed  part  of  the 
general  assets  of  the  estate,  and  the  widow  was  ordered  to  pay  the 
costs  of  the  appeal. 

Re  Murray — Purdom  v.  Murray,  443. 

2.  In  a  suit  for  administration,  it  appeared  that  the  personal  repre- 
sentative had  kept  very  imperfect  accounts  of  the  estate,  and  that 
those  brought  into  the  Master's  office  had  been  ma  '  p  partly  from 
scattered  entries  and  partly  from  memory. 

^eW,  a  sufficient  justification  for  the  institut''.  •  -i  he  suit,  and 
that  thf  ,     "ntiff  was  entitled  to  the  costj   to'^  defendant  up  to 

the  heaj  '      although  no  loss  had  occurred       .;k  wate. 
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It  was  also  shewn  that  the  jicrsonal  representive  had  invested  the 
moneys  of  the  estate  in  liiiul  out  (,f  the  jurisdiction  of  the  Court  as 
well  as  on  personal  security,  but  no  loss  had  l)een  sustained,  all  hav- 
ing been  repaid  by  the  borrowers. 

H,I,1,  that  these  facts  did  not  constitute  any  groun.l  for  dei)riving 
her  of  the  costs  of  suit  subsequent  to  the  decree. 

Killins  V.  Killin.s,  472. 


ADVERTISING  SALE. 

See  "  Sale  by  Assignee,"   &c. 


AGREEMENT  NOT  TO  SELL  GOODS. 

See  "  Consignment  of  goods,"'  &c. 


ALIMONY. 

On  an  application  to  reduce  the  amount  of  alimony  payable  by  the 
defendant  to  the  plaintiflF,  tlie  property  of  the  defendant  was  variously 
estimated  (lands  and  personalty)  at  from  $2,938  to  $6,000,  and  the 
evidence  of  the  defendant,  when  cross-examined  upon  his  affidavit 
hied  by  him  in  support  of  the  motion,  being  unsatisfactory,  the 
Court.  [Ferguson,  V.  C.,]  refused  to  interfere  with  the  report  of  the 
Master  fixing  the  amount,  which  had  been  paid  under  such  report  for 
about  eighteen  months  without  objection  ;  but  the  result  of  the 
application  was  not  to  be  considered  conclusive  against  the  defendant 
on  any  other  motion  he  should  be  advised  to  make. 

Hohvay  \.  Holway,  41. 

See  also  "  Fraudulent  Conveyance,"  2. 
"Pleading,  "3. 


AMENDED  STATEMENT  OF  CLAIM. 

See  "  Pleading,"  2. 

AMENDItJENT. 
[service  of  notice  containing.] 

See  "Injunction,"  4. 
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amendmp:nt  of  canon. 

See  "Church  Society,"  3. 

APPEAL. 

See  "  Injuuotiou,"  6. 


APPEAL  FROM  MASTER. 

On  an  appeal  from  the  Master  on  a  question  of  the  weight  of  eyi- 
dence,  the  Court,  though  not  satisfied  as  to  what  was  the  actual 
truth  of  the  case,  couhl  not  say  tliat  the  Master  was  wrong,  and 
therefore  dismissed  the  appeal,  with  costs  ;  liberty  being  given  to  the 
appellant  however  to  examine  the  witnesses  again  at  the  next  sittings 
before  the  learned  Judge,  who  had  heard  the  appeal,  so  as  to  enable 
him  to  dispose  of  the  matter  with  greater  satisfaction  to  himself,  in 
which  case  costs  would  be  reserved. 

McArthur  v.  Prittie,  500. 


APPOINTMENT  OF  RECEIVER. 

After  a  decree  had  been  pronounced  directing  the  appointment  of  a 
receiver,  but  before  the  appointmant  was  completed,  the  defendant 
company  had  matle  a  payment  to  a  creditor,  which  the  plaintiflF  F.,  a 
judgment  creditor,  alleged  to  be  a  fraudulent  preference,  and  moved 
for  an  order  that  the  receiver  should  take  proceedings  to  recover  the 
money  so  paid. 

Held,  that  as  the  payment  complained  of  took  place  before  the 
actual  appointment  of  the  receiver,  it  was  nioi'e  reasonable  that  those 
who  wore  interested  at  the  time  the  payment  was  made,  parties  to 
the  suit,  and  who  objected  to  what  had  been  done,  should  in  person 
apply  for  the  appropriate  relief. 

Fox  V.  Nipissing— Gooderham  v.  Nipissing,  11. 


ARBITRATION. 

1.  SembU,  that  the  combined  effects  of  sees.  377  and  380  of  tlie 
Municipal  Act,  is  to  enable  the  arbitrators  in  cases  coming  within 
these  sections  to  extend  the  time  for  making  their  award  beyond  th^' 
month. 

Townshi|)  of  Thurlow  v.  Township  of 

Sidney,  497. 
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2.  The  plaintiflf  municipality  Bued  upon  an  award  whereby  the 
defendant  municipality  was  ordered  to  pay  their  proportion  of  the 
coBt  of  a  drain  constructed  by  the  plaintiffs.  It  was  shewn  that  the 
arbitrators  met  frequently  and  adjourned  from  time  to  time,  counsel 
for  the  defendants  appearing  before  the  arbitrators  and  raising  no 
objection  to  such  adjournments,  or  that  the  month  from  tho  date  of 
the  appointment  of  the  third  arbitrator,  as  prescribed  by  sec.  377 
of  the  Municipal  Act  had  elapsed  without  any  award  having  been 
made. 

Held,  that  an  award  made  after  the  expiry  of  the  month  was 
vnlid. 

lb. 


ARREST,  WRIT  OF. 

Where  the  plaintiff  in  an  alimony  suit  obtains  a  writ  of  arrest  and 
the  defendant  gives  bail,  and  a  breach  of  the  bond  is  committed,  the 
plaintiff  is  entitled  to  have  the  amount  for  which  the  writ  was  mark- 
ed paid  into  Court,  to  be  applied  from  time  to  time  in  payment  of  the 
alimony  and  costs  :  and 

Semble,  that  upon  such  payment  the  sureties  are  entitled  to  be  dis- 
charged from  their  bond. 

Needham  v.  Needha.n,  117. 

Where  under  a  writ  of  arrest  a  caption  takes  place,  the  sheriff  is 
entitled  to  a  bond  for  double  the  amount  marked  upon  the  writ. 

lb. 


ASSENT  TO  DEVISE. 

See  '"Quieting  Titles  Act,"  1. 


ASSESSMENT,  VALIDITY  OF. 

See  "  Tax  Sale,"  1. 


ASSIGNEE  IN  INSOLVENCY,  SALE  BY 

See  "  Sale  by  Assignee,"  &c. 


ASSIGNMENT  OF  MORTGAGE 

See  "Mortgage,"  &c.,  1,  2,  5, 
66 — VOL.  XXIX  GR. 


INDEX  TO  THE 

AWARD. 

.See  "Municii«l  Act,"  3 


-,  TIME  FOR  MAKING. 


Seo  "Arbitration,"  1. 

BAIL. 

See  "Arrest,  Writ  of". 


BALANCE  OF  EVIDENCE. 

See  "Specific  Performance,"  2. 


BEQUEST  TO   CHILDREN. 

Sec    "AVill,"&c.,  fi. 


TO  SONS  AND  DAUGHTERS  AND 
THEIR   CHILDREN. 

See  "\Vill,;&c.,  9. 


OF  FARM  STOCK. 


Se'     'Will,"&c.,   10. 


BOUNDARIES 

See  "Ripuian  Ovvners,"  14. 
''  Surveys."  1. 


B(^     DI    '^SOCIETY. 

The  pliimtiff,  on  beu  ig  a  mber  of  the  defendant  co»„pany, 
agned  to  accept  his  sb..  ^s  subject  to  the  rules  of  tl'  mpany.  Rule 
6  was  to  the  effect  that  in  case  of  default  of  paymeui  of  .'nes  for  a 
year,  the  directors  miglit  forfeit  any  shares  so  iu  default.  The 
plaintiff  being   in   default  for  a  year  and  upwards,  the  directors 
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decUred  hia  sharrg  forfeited,  and  thin  iirooeoding  was  aftorwnnl 
oonilrmed  at  n  meelmg  of  the  sliareholdeni.  The  plaintiff 
thereupon  insitiited  proceeding*  to  have  such  forfeiture  di  lared 
invalid,  on  the  grounds,  (I)  that  notice  of  the  intenion  to 
forfeit 'had  not  been  given  to  liiiu,  (2)  that  Uutioe  of  the  for- 
ffnture  had  not  been  served  on  hiin,  so  that  he  had  l»eu  unable  to 
appeal  to  tho  shareholders  ;  (3)  that  the  resolution  did  not  expel  the 
plaintiff  from  membership  ;  (4)  that  the  plaintiff 's  name  was  rot  set 
forth  in  full  in  such  resolution  ;  it  did  not  specify  the  shares  to  b« 
forfeited,  and  other  persons  wero  includeil  whose  shares  wore  jointly 
forfeited  ;  (5)  that  no  notice  had  been  m'ivun  of  tlio  holding  of  the 
annual  meeting  for  the  election  of  dircctoro,  so  that  the  directorate 
Was  not  legally  constituted  ;  (G)  that  one  of  the  directors  who  voted 
for  the  forfeited  shares  had  become  insolvent  under  the  Act  of  1875, 
although  his  shair""  continued  to  stand  in  his  name  in  the  books  of 
the  company  ;  (/  that  it  was  not  shewn  that  proper  and  efficient 
notice  had  been  jriven  at  the  meeting  of  the  directors  at  which  such 
forfeiture  had  In  en  declared  ;  'H'  that  thr  plaintiff  had  capital  at  his 
credit  in  the  company  out  of  \\  iioh  the  arrears  migl.t  have  been  paid  ; 
and  that  by  a  by-law  of  the  company,  "all  tines  and  forfeitures 
•hould  be  charged  to  members  liable,  and,  if  not  paid,  deducted  from 
capital  at  the  credit  of  such  member. " 

Held,  that  these  objections  could  not  prevail,  and  that  as  to  the 
last,  this  was  not  such  a  forfeiture  as  was  referred  to  in  the  rules. 

Nellis  V.  Second  Mutual  Building 
Society  of  '  >tta\va,  399. 

Bee  also  "Vendors  and  Purchasers'  Act." 


CALLS,  NOTICE  OF. 

See  "Notice,    &c. 
"  Partnership." 


CANON,  AMENDMENT  OF. 

See  "  Church  Society,"  3. 


m 


CERTIFTOATE  OF  SALE. 

i^ee  "Tax  Sale,"  2.- 
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CHATTEL  MORTGAGE 


The  plaintiff  carrying  oti  tho  l>ugiiicft»  of  a  druggist,  mortgaged  bis 
■took-in-trade  to  tho  dufeiidant ;  tho  iiititruniuiit  by  \rhich  it  wa* 
e6feoted  stipulating  that  tho  dufeudunt  xhould  taku  poHaouian  of 
tho  «ti  A  and  premiaes,  to  hold  for  four  utontliN  in  order  to  secure 
re-payment  of  monoy  advonucd,  at^d  power  was  given  to  the  mort- 
gagee to  add  new  Htock  bo  at  to  keep  up  tho  liuHintiaa.  Dufault  was 
made  in  payment,  and  thereafter  a  large  amount  of  stock  wivu  added, 
aonie  of  the  monoy  being  expended  by  tho  defendant  with  the  assent 
of  the  jylaintifT ;  other  money  being  part  of  the  profits  of  the  business 
were  thus  reinvested  in  new  stock  ;  8om«*  of  the  old  stock  remaining 
in  specie.  The  matter  was  referred  to  the  Master  at  Belleville,  to 
take  the  accounts  of  tho  dealings  between  tho  parties.  Before  the 
Master  mode  his  report,  tho  plaintiff  applied  on  petition  for  the 
appointment  of  a  receiver,  on  the  ground  that  the  mortgage  had  been 
paid  in  full. 

Held,  (1)  that  the  new  stock  belonged  to  the  mortgagee  himself 
and  the  plaintiff  could  therefore  have  no  claim  upon  it,  and  as  the 
Master  had  not  found  which  party  .was  indebted  to  the  other,  his 
finding  would  not  be  anticipated  by  the  appointment  of  a  Ueceiver  : 
(2)  that  although  the  defendant's  rijj^t  on  default,  was  to  sell  the 
original  stock  en  bloc  after  notice,  still  the  defendant  was  at  liberty 
to  add  further  capital  and  stock  to  the  businoM,  but  not  to  the  preju- 
dice of  the  mortgagor  so  an  to  improve  him  out  of  his  estate  ;  and  so 
long  as  the  plaintiff  chose  to  allow  the  business  to  go  on  under  the 
defendant's  control,  he  had  tho  right  so  to  conduct  it,  subject  to 
being  called  on  to  account. 

Foster  v.  Morden,  25. 

See  also  "  Insolvent  debtor,"  1,  2. 


CHILD  BEARING,  WOMAN  PAST. 

See  "  Trustee,"  &c.,  2. 

CHURCH  SOCIETY. 

1.  Qucere,  whether  a  written  license  to  a  parson  is  necessary  in  the 
Diocese  of  Huron  ;  but  if  necessary  the  defendants,  having  placed 
the  name  of  the  plaintiff  on  the  list  of  clergymen  entitled  to  share  in 
the  Commutation  Fund,  could  not  afterwards  object  to  the  want  of 
such  license  in  a  suit  instituted  by  him  to  enforce  payment  of  his 
share  of  such  fund. 

Wright  V.  The  Incorporated  Synod  of  the 

Diocese  of  Huron,  348. 
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..  The  right  to  pnsi  bylaw*  necuHHarily  import,  a  right  to  repeal 
the  .am.,  but  thi.  cannot  be  done  to  the  prejudice  of  a  party  wh* 
ha.  obtaiucl  right,  under  auch  by-law.,  without  hi.  a..ent.  There- 
fore the  Church  Society  of  the  Dioce.e  of  Huron,  having  received 
certain  money.,  inve.ted  the  .anu.  and  then  appointed  a  committee 
to  consider  the  future  application  of  the  .urplu.  of  .uch  fund,  and 
on  the  report  of  the  committee  passed  a  by-law  providing  that  every 
clergyman  of  not  le.s  than  eight  yearn'  active  .ervice  in  the  dioee.e. 
Who  wa.  not  under  ecclesiastical  censure,  not  on  the  Commutation 
fund,  and  not  in  receipt  of  any  .alary,  should  be  entitled  to  $200  a 
year.  Under  .„ch  by-law  the  plaintiff  waa  placed  on  the  list  of 
clergymen  entitled  to  such  allowance  of  «200  from  the  surplus 
interest  of  such  fund,  and  for  some  time  received  it.  and  the  defen- 
dants,  under  an  Act  of  the  Legislature,  succeeded  the  Church 
Booiety. 

HeUl,  thai  the  plaintiff  had  a  vested  interest  in  auch  surplus 
interest  of  which  he  could  not  bo  deprived,  so  long  a.  ho  came 
withm  the  provision,  of  the  by-law  under  which  ho  has  been  placed 
on  .uch  list ;  and  a  subsequent  by-law  repealing  all  former  by-laws, 
»nd  declaring  that  all  former  grants  made  in  pursuance  of  prior 
by-Uw.  should  cease,  could  not  affect  such  vested  right  of  the  plain- 
tiff. 

Ih. 

3.  Semhk,  that  the  amendment  set  out  at  page  362.  being  to  strike 
out  a  certain  Canon  and  substitute  another  for  it.  though  moved  as 
an  amendment  to  a  proposed  amendment  of  such  Canon,  was  rather 
a  substantive  motion  and  should  have  been  brought  before  the 
Synod  through  the  standing  committee. 

ih. 


CLASS.  PARTY  SUING  ON  BEHALF  OF  A. 

See  "Pleading,"!. 


iiii 


CO-EXECUTOR,  LIABILITY  OF. 

See  "Executor,"  &c. 


COLLUSION. 

See  "Insolvent  Debtor"  1. 
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COMMON  COUNTS. 

[judgment  ojs.] 

See  "Insolvent  Debtor,"  1. 


COMPENSATION  TO  OWNERS  OF  LANDS. 
[taken  for  canal.] 

See  "Valuation  of  Lands,"  &o. 


CONFLICTING  STATEMENTS. 

See  "Solicitor  and  Client,"  2. 


CONSENT  DECREE. 

A  decree  had  been  made  on  consent,  referring  to  the  Master  the 
question  whether  or  not  the  defendant  had  performed  certain  work 
for  the  plaintiff  at  a  specififid  rate,  who  reported  that  he  had  not. 
On  appeal,  the  Court  [Blake,  V.C.  ]  considering  that  this  was  a 
question  that  should  have  been  disposed  of  by  the  Court,  set  aside 
the  report  and  directed  a  trial  to  be  had  upon  that  issue,  reserving 
the  costs  of  the  proceedings  before  the  Master  and  of  the  appeal. 

Held,  on  further  directions,  that  these  costs  having  been  incurred 
in  a  proceeding  consented  to  under  a  common  mistake  of  parties  rs 
to  the  proper  tribunal  to  decide  the  question,  each  party  should  bear 
his  own  costs. 

Dalby  v.  BeJl,  336. 


CONSIDERATION,  WANT  OF. 

See  "Fraudulent  Conveyance." 


CONSIGNMENT  OF  GOODS  SUBJECT  TO 
PAYMENT. 

The  plaintiff  consigned  crude  oil  to  .^4.,  who  was  a  refiner,  on  the 
express  agreement  that  no  propertj'  in  the  oU  should  pass  until  he 
made  certain  payments.  Without  making  such  payments,  however, 
A.  did  sell  the  oil  without  the  knowledge  of  the  plaintiff. 

Held,  (following  Wulker  v.  Hyman,  1  A.  R.  345)  that  the  plaintiff 
was  entitled  to  recover  from  the  purchaser  the  price  of  the  oil» 
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although  his  purchase  had  been  made  in  good  faith  and  without  any 
notice  of  the  stipulation  between  the  plaintiff  and  A. 

McDonald  v.  Forrestal,  SOU. 

[Affiiroedon  Appeal  23rd  Sept.,  1882,  and  subsequently  in  Supreme 
Court,  19th  June,  1883.] 


CONSOLIDATION  OF  MORTGAGES. 

The  rule  that  a  mortgagee  shall  not  be  redeemed  in  respect  of  one 
Mortgage,  without  being  redeemed  also  as  to  another  mortgage 
created  by  the  same  mortgagor,  applies  as  well  in  a  suit  to  foreclose 
as  to  redeem. 

Johnston  v.  Reid,  293. 

In  such  a  case  the  property  embraced  in  one  mortgage  realized 
more  than  sufficient  to  discharge  it.  The  plaintiff,  an  execution 
creditor  of  the  mortgagor,  obtained  a  security  on  the  lands  comprised 
in  such  mortgage  which  was  registered  after  it,  but  without  notice 
thereof.  On  a  sale  of  the  lands  embraced  in  another  mortgage  a  loss 
was  sustained  by  the  mortgagee. 

Held,  (1)  that  the  defendant,  the  mortgagee,  had  not  the  right,  as 
at^ainst  the  plaintiff,  to  couaolidato  his  mortgages,  and  make  good 
the  loss  on  the  second  out  of  the  surplus  on  the  first  sale,  the  policy 
of  the  Registry  Act  being  to  give  no  effect  to  hidden  equities. 
(2)  That  by  taking  a  mortgage,  and  thus  giving  time  to  the  mort- 
gagor, the  plaintiff  was  a  holder  of  his  mortgage  for  value. 

lb. 


CONTRACT  BY  PERSON  IN  INSOLVENT 
CIRCUMSTANCES. 

See  "  Mortgage,"  8. 


CONVERSION  OF  REALTY  INTO  PER- 
SONALTY. 

See  "Will"  &c.,  1. 


i- 1 
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CONVEYANCE  BY  ILLITERATE  PERSON. 

See  "  Husband  and  Wife. " 
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CORPORATION. 

1.  A  company  receiving  money  on  deposit,  which  is  placed  to  its 
credit  at  a  bank,  is  liable  for  ths  money  so  received,  though  the 
taking  of  money  by  deposit  be  ultra  vires  ;  and  if  the  officers  of  the 
company  use  such  moneys  in  other  ultra  vires  transactions,  that  may 
be  a  proper  matter  for  the  shareholders  to  charge  those  officers  with, 
but  it  is  not  one  with  which  the  depositor  has  anything  to  do. 

Walmsley  v.  Rent  Guarantee  Co.,  484. 

2.  One  E.  advanced  ^4,000  to  I.&M.,  on  the  guaranty  of  the  defen- 
dant company,  clearly  acting  ultra  vires,  who  obtained,  as  »ecurity 
for  such  guaranty  an  order  from  /.  cfc  M. ,  on  the  water  works  company, 
for  the  amount.  /.  <fe  M.  afterwards  induced  the  defendants  to  give 
up  the  order  on  replacing  it  by  orders  for  half  the  amount.  E. 
recovered  judgment  by  default  against  the  defendants,  and  by  act.  fa. 
realized  the  amount  of  his  loan. 

Held,  affirming  the  Master's  report,  that  B.,  who  was  one  of  the 
directors  of  the  defendant  company,  and  who  had  been  instrumental 
in  procuring  the  above  guaranty,  was  properly  charged  with  the 
amount  the  defendants  had  lost  thrAigh  the  delivery  up  of  the  order 
■on  the  water  works  company  ;  but  that  he  was  not  liable  for  the 
balance  of  the  claim  of  E.,  since  it  had  been  made  up  to  the  defen- 
dants by  the  moneys  realized  on  the  orders  by  which  the  order  so 
delivered  up  had  been  replaced. 

lb. 

3.  /  n  incorported  company,  by  its  charter,  was  authorized  to  carry 
on  business  in  the  management  of  real  and  personal  property  ;  guar- 
antee rents  thereof ;  to  collect  rents,  &c.  j  procure  loans,  and  to 
negotiate  the  sale  and  purchase  of  houses,  mortgages,  stocks,  and 
other  securities,  "and  generally  to  transact  every  description  of 
commission  and  agency  business,  except  the  business  of  banking,  and 
the  issue  of  paper  money  or  insurance. " 

Held,  that  this  did  not  confer  any  power  upon  the  company  to  dis- 
count notes  guaranteed  by  their  indorsement ;  neither  had  they  the 
right  to  speculate  in  the  purchase  of  mortgages  or  other  securities, 
although  they  might  have  been  justified  in  investing  any  surplus 
capital  or  accumulation  of  profits  until  the  same  waa  required. 

lb. 


CORROBORATIVE  EVIDENCE. 

Where  each  item  in  an  account  against  the  estate  of  %  deceased 
person  is  an  independent  transaction  and  stands  upon  its  own  merits, 
and  would  constitute  a  separate  and  independent  cause  of  action,  some 
material  corroboration  of  thft  t«itimony  of  the  party  interested  in 
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enforcing  the  demand  must  be  adduced  as  to  each  item  in  order  to 
satisfy  the  tenth  section  of  the  Evidence  Act,  R.  S.  0.  ch.  63, 

Re  Ross,  385. 

See  also  "Administration." 


COSTS. 

See  "Administration,  1,  2. 
"Consent  Decree." 
"Fraudulent  Conveyance,"  1. 
"  Judgment,"  &c.,  1. 
"Municipal  Act,"  3. 
"Pleading,"  5,  6. 
"  Solicitor  and  Client,"  2. 
"  Specific  Performance,"  1. 
'•Vendor  and  Purchaser,"  2. 


CO-TRUSTEES,  LIABILITY  OF. 

A  testator  who,  by  his  will,  expressed  the  fullest  confidence  in  C. 
(one  of  his  trustees),  directed  them  to  be  guided  entirely  by  the 
judgment  of  C.  as  to  the  sale,  disposal,  and  re-investment  of  hia 
American  securities,  and  declared  that  his  trustees  should  not  be 
responsible  for  any  loss  occasioned  thereby.  C.  having  made 
unauthorized  investments  of  these  moneys  which  proved  worthless, 
the  Master  charged  his  co-trustee  B.  with  the  amount  thereof. 

Held,  that  even  if  at  the  suit  of  creditors  B.  might  have  been 
chargeable,  yet  as  against  legatees  he  was  exonerated. 

Burritt  v.  Burritt,  331. 


COVENANT,  JUDGMENT  ON  BREACH  OF. 

See  "  Insolvent  Debtor,"  2. 


CREDITORS'  RIGHTS 
[and  suits.] 

A  receiver  was  appointed  under  the  decree  in  this  suit  to  collect 
revenue,  and,  after  paying  expenses,  to  pay  the  balances  into  Court, 
which  were  to  be  paid  out  on  the  report  of  the  Master  to  the  parties 
•ntitled  as  found  by  him.  S.,  pursuant  to  advertisement  for  credi- 
tors, proved  his  claim.  The  Master  had  not  made  hii  report.  By 
34  Vict.  ch.  61  (0.)  the  defendants  were  authorized  to  pledge  the 
bonds  or  debenture  stock  to  be  issued  thereunder,  and  the  proooeds 
67 — VOL.  XXIX  OR. 
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were  to  be  paid  out  on  the  order  of  C.  and  F.,  who  were  appointed 
creditors  trustees,  inpayment  of  all  money  necessary  to  be  paid  for 
the  discharge  of  the  receiver  in  this  suit.  An  order  of  Court  was 
made,  on  the  appplication  of  the  defendants,  discharging  the  receiver 
without  providing  for  the  payment  of  claimants  who  had  proved 
under  the  decree.  The  Act  directed  that  all  who  came  under  it 
should  take  fifty  cents  on  the  dollar. 

Held,  that  the  position  of  affairs  having  altered  since  the  time  % 
which ,?.  had  proved  his  claim,  he  was  not  bound  thereby,  and  should 
not  be  restrained  from  prosecuting  an  action  for  his  debt  to  recover 
the  full  amount,  if  possible. 

Lee  V.  Credit  Valley  R.  W.  Co.,  480. 


DECREE  AMENDING— TO  CONFORM  TO 
JULGMENT 

See   "Judgment,"  1. 


DEMURRER. 

See  "  Fraudulent  Conveyance,"  2. 
"  Mechanics'  Lien  Act,"  1. 
"Municipality,"  1. 
"Pleading,"!,  2,  3,4,  5. 


DEMURRER  ORE  TENUS. 

See  "Pleading,"  6. 


DESCRIPTION. 

See  "Tax  Sale,"  I. 


DEFAULT  IN  PAYMENT  ON  SHARES. 

See  "Building  Society." 


DEFAULT  OF  EXECUTOR. 

See  "Executor."  &C. 
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DEFENDING  ONE  SUIT  AND  WITHDRAWING 
PLEA  IN  ANOTHER. 

See  "Fraudulent  Preference." 


DISCOUNTING  NOTES. 

See  "Corporation,"  3. 


DIGNITY  OF  COURT. 

The  question  involved  being  of  a  public  nature,  the  fact  that  the 
award  was  for  an  amount  which  in  other  caseo  would  be  beneath  the 
dignity  of  the  Court,  was  not  any  reason  why  the  Court  should  not 
entertain  the  suit. 

Harding  v.  Cardiff,  308. 


DISCHARGE  OF  SURETIES. 

See  "Arrest,  Wrifof." 


DISTRIBUTION  OF  ESTATE. 

See  "Will."  &c.,  11. 


DIVISIONAL  COURT,  JURISDICTION  OF. 

See  "Rehearing." 


DOWER. 

1.  A  testator,  amongst  other  things,  made  certain  bequests  in  favour 
of  his  widow,  and  directed  that  his  farm,  the  only  real  estate  lie 
possesbed,  should  be  leased  to  two  of  his  three  brothers  named  as 
executors  until  such  time  as  bis  nephew  and  son  attained  twenty-one. 

7l<:  'iL  that  under  these  circumstances,  the  widow  was  bound  to 
eieot  betwesin  her  dower  and  the  benefits  given  by  the  will. 

Rody  V.  Rody,  324. 

2.  ilie  general  rule  as  between  a  tenant  for  life  and  the  remainder- 
man in  respect  of  a  charge  upon  an  estate,  is  that  the  tenant  for  life 
must  keep  down  the  interest  on  such  charge,  and  the  duty  of  the  re- 
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mamderman  ,8  to  pay  the  principal.  This  rule  was  applied  where  a 
widow  cla.me<l  to  have  dower  out  of  her  husband's  estate,  which  at 
the  t.me  of  her  marnage  was  subject  to  certain  legacies  and  a  mort- 
?!u'/"  ?;«/«■•«»<=«  to  an  annuity  given  her  by  his  will;  she  being 
held  bound  to  pay  one-third  of  the  interest  on  these  claim,  until  they 
became  payable,  after  which  th.  remainderman  must  pay  aU  the  in 
terest  as  well  as  the  principal  thereof. 

Reid  V.  Reid,  372. 

3.  The  testator  made  a  provision  in  favour  of  his  widow,  much 
more  advan  ageous  to  her  than  her  interest  as  doweress,  and  which 
was  expressly  given  in  lieu  of  dower,  and  gi.an  during  widowhood. 
Ihe  will  was  acted  upon  for  two  years,  when  the  widow  married  a 
brother  of  her  deceased  husband,  and  thereupon  filed  a  bill  aUeging 
hat  she  had  accepted  the  provisions  and  bequests  made  for,  and  given 
to  her  by  the  will  in  ignorance  of  her  right  to  dower,  had  she  elected 
to  take  dower;  and  in  her  evidence  she  swore  that  she  had  been 
Ignorant  of  such  right  until  advised  in  respect  thereof  in  1880,  shortly 

slZetllT'  ""^'''^'  ''''  ^'^   "^'^  '''''''''  '^  ^-«  ^o-' 

f!f'?,f  *^^'■"^'  "  lif'iorantia  juris  nemimm  excusat  "  ^vplied 
and  the  bill  was  dismissed,  with  costs. 

Gillam  v.  Gillam,  376. 

■See  also,  "  WiU,  Construction  of,"  1,  7. 


EASEMENT. 

See  "  Riparian  Owners,"  2. 


ELECTION. 

See  "Dower,"  1,  3. 
"Will,"&c.,  1,  7. 


ESTATE  TAIL. 

See"  Will,"  &c.,  12. 


ESTOPPEL. 

See  "  Mortgagees,"  &c.,  5. 


PRINCIPAL  MATTERS. 
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EXECUTOR,  DEFAULT  OF. 

H.  and  C.  were  appointed  executors.  //.  took  upon  himself  the 
actual  management  of  the  estate  with  the  knowledge  and  consent  of 
but  not  under  any  express  agreement  with  C.  //.  applied  a  sum  of 
money  to  his  own  use,  but  of  this  C.  was  not  aware.  The  will  con- 
tained the  usual  indemnity  clause  exonerating  each  from  liability  for 
the  other. 

Held,  that  C.  was  not  liable  for  the  sum  appropriated  by  H. 

King  V.  Hilton,  381. 


EXECUTOR,  RETAINER  IN  FULL  BY. 

Where  the  estate  of  a  deceased  person  is  insolvent,  the  provisions 
of  the  Act  respecting  trustees  displace  any  right  on  the  part  of  the 
executor  to  retain  in  full ;  as  against  an  executor  claiming  as  creditor, 
any  other  creditor  may  set  up  the  Statute  of  Limitations. 

Re  Ross,  385. 


EXPROPRIATING  LANDS. 

See  "  Municipal  Act,"  1. 


EXTRAORDINARY  EXPENSES. 

See  "  Receeiver." 


FARM  STOCK,  BEQUEST  AND   FUTURE 
DIVISION    OF. 

See  "Will"5:c.,  10. 


FIXTURES. 

See  "Mortgage"  &c.,  6. 


FOREIGN  SECURITIES. 

See  "Co-Trustees,  Liability  of." 


FORFEITURE  OF  SHARES. 

See  "  Building  Societv. " 


i-^, 
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FRAUDULENT  CONVEYANCE. 


1.  In  a  anit  to  set  aside  a  ooiivoyance  on  the  ground  of  want  of 
consideration,  it  w£,8  alleged  that  the  grantor  waa  bodily  and  men- 
tally infirm,  but  the  evidence  shewed  that  the  only  difference 
between  the  grantor  and  grantee  was,  tliat  the  former  waa  an  older 
man  than  the  other.  The  grantee,  however,  had  given  about  the 
full  market  value  of  the  land  conveyed,  and  to  secure  part  of  the 
purchase  money  had  executed  a  mortgage  thereon.  In  dismissing 
thebiUtheCourt[FKHrti;.soN,  J.,]  directed  the  costs  of  the  defen- 
dant to  be  deducted  from  the  amount  due  under  the  mortgage,  if  the 
costs  were  not  paid  within  a  month,  it  being  alleged  that  the  next 
friend  of  the  plaintiff  was  worthless. 

Travis  v.  Bell,  150. 

2.  The  plaintiff  riled  her  bill  for  alimony,  alleging  that  a  conspiracy 
had  been  entered  into  between  her  husband  and  the  other  defendant 
to  prevent  her  realizing  any  alimony  that  might  be  awarded  her,  and 
that  for  that   purpose   her  husband  fraudrlently  conveyed  all  his 
lands  to  the  co-defendant,  and  the  bill  prayed  to  have  such  convey- 
ance declared  fraudulent.     The  grantee  in  the  impeached  conveyance 
demurred  for  multifariousness,  for  want  of  equity  and  want  of  parties. 
The  Court,  [Boyd,  C.,]  over-ruled  the  demurrer  on  the  first  two 
grounds,  but  allowed  the  demurrer  for  want  of  parties  ;  the  plaintiff 
not  having  recovered  judgment  and  execution  could  only  sue  in  a 
representative  capacity— that  is,    on  behalf  of  herself  and  all  other 
creditors.  Lonr/ftmi/ v.  Mitchell,  ante  vol  xvii,p.  190;  Turner  v.  Smitfi, 
ante  vol.  xxvi.  p.   198 ;   Oulver  v.  Swaj/ze,  lb.  395,  and  Morphy  v. 
Wilson,  ante  vol.  xxvii.  p.  1,  considered  and  followed. 


Campbell  v.  Campbell,  252. 

See  also  "  Pleading,''  3. 


FRAUDULENT   PREFERENCE. 

The  defendant  C,  defended  an  action  brought  against  him  by  tLe 
plaintiffs,  while  in  an  action  brought  against  him  by  the  defendant, 
S. ,  he  entered  an  appearance  and  filed  a  plea  some  days  before  the 
same  were  due,  and  on  the  day  of  filing  the  plea  filed  a  relicta  verifi- 
catione,  whereupon  judgment  was  signed  and  execution  issued. 

Held,  that  these  proceedinge  did  not  offend  against  the  provisions 
of  the  Act  R.  S.  0.  ch.  118,  sec.  1  :  following;  in  this  the  decisions  in 
Toung  v,  Christie,  ante  vol.  7  p.  312  ;  McKtnna  v.  Smith,  ante  vol. 
10  p.  40 ;  Lahatt  v.  Bixell,  ante  vol.  28  p.  593 ;  and  Mackeddie  v. 
Waii,  decided  in  appeal  28th  Nov.,  1881. 

Heaman  v.  Seale.  278. 
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FRESH  EVIDENCE. 

See  "Review." 
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GIFT  I^'TER  VIVOS. 

See  "  Admiuiatration. " 


HIDDEN  EQUITIES. 

It  is  the  policy  of  the  Registry  Act  to  give  no  eflfect  to   liidJen 
equities. 

Johnston  v.  Reid,  2!)3. 


HIGHWAYS,  STREETS  AND— REPAIRS  OF. 

See  " Municipality,"  1. 


HUSBAND  AND  WIFE. 

A  married  womau,  wlio  could  neither  road  uor  write,  and  wns 
posaeesed  of  real  estate,  was  asked  to  join  in  a  conveyance  by  way  of 
mortgage  in  order  to  iiar  her  dower  in  her  husband's  land.  The 
mortgagee's  solicitor  knew  that  she  had  objected  to  mortgage  her 
land,  and  it  was  not  explained  to  her  or  her  husband  tliat,  by  her 
joining,  her  estate  would  be  liable  in  any  way.  in  fact  the  husband 
and  wife  were  made  joint  grantors,  and  jointly  covenanted  for  pay- 
ment. After  the  death  of  the  husband  proceedings  were  instituted 
against  his  widow  to  compel  payment  by  the  assignee  of  the  security. 
The  Court  [Boyd,  C]  nnder  the  circuuistances,  declared  the  instru- 
ment invalid  as  against  the  separate  estate  of  the  widow,  and  dis- 
missed the  bill,  with  costs. 

Burrows  \.  Leavens,  475. 


IGNORANTIA  JURIS,  <t-c. 

See    "Dower,"  3. 


ILLITERATE   PERSON. 
[conveyance  by.] 

See  "  Husband  and  Wife." 


l| 
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IMPERFECT  ACCOUNT. 

See   "  Adniinistratioli,"  2. 


IMPROVIDENCE 

See  "  Marriage  Settlement,"  2. 


"  IN  CASE  OF  DEATH,"  MEANING  OF. 

See  "VVill,"&c.,6. 


INCUMBRANCES.  VENDOR'S  DUTY  AS  Tu. 

See  "Veudor  and  Purchaser,"  1. 


INFANT,  RIGHTS  OF— AS  COPARTNERS. 

See  "Injunction,"  1. 


INJUNCTION. 

{.  in  a  suit  by  an  infant  partner  againet  his  co-partner  praying  for 
«;.H»<>lution,  receiver,  reference,  &c.,  after  a  decree  pro  conjesso,  aud 
diiiiag  the  taking  of  the  accounts— under  an  agreement  for  a  con- 
tinuance  of  the  partnership  business  for  that  purpose— certain 
creditors  of  the  firm  obtained  judgments  and  executions  at  law 
against  the  partner  of  the  infant,  who  was  not  informed  of  these  pro- 
ceedings, until  the  sheriflf  had  seized  and  was  about  to  sell  the  whole 
of  the  partnership  property. 

Bdd,  on  motion  for  injunction,  that  the  proceedings  at  law  were 
not  within  the  provisions  of  R.  S.  0.  ch.  123,  sec.  8,  and  that  the 
sale  should  be  restraineil. 

Held,  also,  that  the  execution  creditors  might  be  made  parties  for 
that  purpose  on  motion  simply. 

Young  V.  Huber,  49. 

2.  The  plaintiflF,  in  consideration  of  §25.00  paid  by  defendant 
executed  in  his  favour  a  lease  of  a  small  plot  of  land  at  a  yearly  rent 
of  one  cent,  if  demanded,  with  the  right  on  the  part  of  the  defendant 
to  remove  all  buildings  at  any  time  during  the  lease.  The  lease 
contained  no  covenant  on  the  part  of  the  lessee,  other  than  those  to 
pay  rent,  and  to  pay  taxes,  aud  it  was  silent  as  to  any  right  on  the 
part  of  the  lessee  to  bore  for  oil. 
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Held,  that  pHmd  facie,  the  leiiee  had  not  the  nght  to  bore  /or  oil 
•nd  having  done  so,  and  coiu.nenced  operations  m  pumping  crude  oil] 
»n  injunction  was  granted  to  restrain  the  further  removal  of  oil  from 
the  premises  until  the^hearingof  tha  caiiao. 

Laijcey  v.  Johnston,  67. 

3.  A  motion  by  the  plaintiff  to  continue  an  ex  parte  inj  unction  was 
refuscl,  ,nth  costs,  but  at  the  shur.  time  leave  was  given  to  amend 
the  bill,  and  aiu.ther  intiilocutory  injunction  was  granted  ex  parte 
On  the  return  01    ao  motion  to  conti-        the  i»tter,  it  was  objected 


that  the  costs  of  the  former  motioi 
not  paid. 

Held,  that  the  nonpaynitnt  was 
proceeded  with. 


i  had  not  been  taxed  were 
objection  to  the  motion  being 

Taylor  v.  Hall,  101. 

4.  The  I  roposed  amendments  of  the  bill  were  set  out  substantially 
in  the  order  for  the  injunction,  which  was  served. 

Held,  that  as  the  defendant  had  thereby  notice  of  the  proposed 
amendments,  H>e  objection  that  the  amended  bill  had  not  been  served 
was  not  entitled  to  prevail. 

lb. 

5.  Where  there  appeared  to  be  a  substantial  matter  to  be  tried  and 
no  irrej  .rable  injury  would  be  done  by  preserving  the  subject  matter 
of  tho  suit  in  medio,  an  injunction  restraining  the  defendant  from 
dealing  with  it  was  continued  to  the  hearing. 

lb. 

6.  The  27th  section  of  the  Court  of  Appeal  Act,  R.  S.  0.,  ch.  38, 
dnes  not  apply  to  procetanigs  by  injunction,  whether  the  writ  has 
been  issued  before  or  after  decree  in  the  cause. 

McLaren  v.  Caldwell,  438. 


'i 


INSOLVENCY. 

See  "Sale  by  Assignee," &c. 


% 


INSOLVENT  ACT. 
[creditors  not  scheduled  under.] 

See  "Parties,"  2. 

"Secured  Creditors,  rights  of." 
"Trust  for  Creditors.'"^ 
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INSOLVENT  ACT  OF  1875. 

A  Mortgage  is  a  "  Contract "  witliiu  the  meaning  of  the  Insolvent 
Act  of  1875,  suction  130. 

Smith  V.  Harrington,  502. 


INSOLVENT  DEBTOR. 

1.  L.  being  in  insolvent  circumstances  executed  a  chattel  mortgage 
to  Z>.  who  was  cognizant  of  his  state  ;  and  shortly  after  the  execution 
thereof,  in  collusion  with  the  mortgagee,  but  against  an  expressed 
prohibition,  made  a  delivery  or  pretended  sale  of  the  goods  to  one  M., 
which  was  contrary  to  the  terms  of  the  mortgage,  and  tie  mortgagee 
sued  for  breacli  of  the  covenant  therein,  adding  the  common  counts  ; 
the  mortgage  having  then  three  months  to  run. 

Held,  that  tlie  mortgage  and  judgment,  so  far  as  the  covenant  was 
concerned,  were  void,  as  being  a  fraud  upon  creditors. 

King  V.  Duncan,  113. 

2.  The  mortgagor  was  really  indebted  to  the  mortgagee  upon  an 
account,  though  the  time  for  payment  had  been  extended  three 
months  by  the  mortgage. 

I[eld,  that  the  mortgagee  was  entitled  to  retain  his  judgment  on 
the  common  counts  as  there  was  not  any  violation  of  the  Act,  (11.  S. 
O.  ch.  118,)  in  the  debtor  when  sued  not  insisting  on  the  fact  of  the 
credit  not  having  expired,  or  that  the  debt  had  been  merged  in  the 
mortgage. 

lb. 


INTEREST. 

The  circumstances  under  which  interest  on  a  claim  ought  to  be 
allowed  or  refused  in  the  Master's  office,  considered  and  acved  on. 

Re  Ross,  385. 

See  also,  "Dower,"  2. 


INTERIM  INJUNCTION. 

See  "  Varying  Minutes. " 


JUDGE,  TRIAL  BY. 

See  "Rehearimr." 
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JUDGMENT,  AMENDNG  DECREE  TO 
CONFORM  TO. 

By  the  decree  au  assignment  of  a  bond  was  declared  to  have  been 
by  way  '.f  security  only  ;  and  further,  that  the  plaintiff  was  entitled 
to  certain  credits,  and  referred  it  to  the  Master  to  take  the  accounts. 
In  proceeding  with  the  accounts  the  defendant  was  hampered  by  this 
declaration  in  the  decree,  as  the  Master  felt  bound  by  it,  whereupon 
the  defendant  moved  upon  petition  to  amend  the  decree  so  as  to 
make  it  conform  to  the  judgment :  Ferouson,  J.,  before  whom  the 
motion  was  heard,  being  of  opinion  that  the  judgment  was  directed 
solely  to  tlie  fact  that  the  bond  was  assigned  as  a  security  only,  and 
that  the  view  taken  as  to  the  credits  was  a  ground  for  so  holding,  and 
was  not  a  substantive  part  of  the  judgment,  and  therefore  that  the 
declaration  as  to  the  credits  was  unauthorized,  ordered  the  same  to 
be  struck  o-it  of  the  decree  upon  payment  of  costs  of  the  application, 
and  of  all  additional  costs  incurred  or  to  be  incurred  in  the  Master's 
Office,  caused  by  the  decree  not  having  been  properly  drawn  in  the 
first  instance. 

Livingston  v.  Wood,  157. 


JUST  ALLOWANCES. 

See  ' '  Special  Findings." 

LACHES. 

See  "Nuisance." 


LANDLORD  AND  TENANT. 

See  "  Valuation  of  Land  taken  for  Canal." 


LEASE  OF  LANDS. 

See  "Dower." 


LESSOR  AND  LESSEE. 

See  "Injunction,"  2. 

"  Valuation  of  Lands,"  &c. 


MAINTENANCE. 

>See  "  Will"  *c..  7. 
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MANDAMUS. 

Under  R.  S.  0.  cap.  40,  sec.  86,  cap.  49,  sec.  21,  and  cap.  52,  ss. 
4,  et  seq. ,  the  Court  of  Chancery  could  exercise  the  powers  of  a 
court  of  law  in  any  proceeding,  and  the  powers  of  the  Common  Ijaw 
Courts  to  grant  mandamus  upon  motion  not  being  by  the  latter  act 
restricted,  the  Court  of  Chancery  might  also  have  granted  a  manda- 
mus upon  motion  ;  and  under  the  Judicature  Act,  nothing  appearing 
to  restrict  the  jurisdiction,  the  Chancery  Division  of  the  High  Court 
of  Justice  has  the  same  jurisdiction. 

Re  Board  of  Education  of  Napanee  and  the 
Corporation  of  the  Town  of  Napanee,  395. 


MARRIAGE  SETTLEMENT. 

1.  The  absence  of  a  power  of  revocation  from  a  voluntary  settle- 
ment is  not  a  ground  for  setting  it  aside. 

Hillock  V.  Button,  490. 

2.  The  plaintiflf,  who  had  just  come  of  age,  being  about  to  marry, 
applied  to  her  solicitor  who  was  also  her  guardian,  for  advice  as  to 
ber  property,  and  had  several  consultations  with  him,  at  which  the 
heads  of  a  marriage  settlement  were  agreed  upon.  The  solicitor  did 
not  know  the  husband,  and  acted  solely  in  the  interests  of  the  plain- 
tiflf. Nothing  was  said  about  a  power  of  revocation  in  the  settlement, 
which  contained  the  usual  clauses,  but  gave  rather  more  power  than 
usual  to  the  plaintiff,  and  was  made  in  consideration  of  marriage. 

Held,  that  it  was  not  a  voluntary  settlement ;  and  that,  as  it  con- 
tained the  usual  clauses  in  such  deeds,  and  simply  omitted  a  power 
of  revocation  which  is  not  usual  in  settlements  for  value,  there  was 
no  evidence  of  improvidence,  or  ground  for  setting  it  aside,  in  the 
absence  of  fraud  or  mistake. 

lb. 

Se-jalso  "  Trustee,"  &c.,  2. 


MARRIED  WOMEN,  LIABILITY  OF  ESTATES 

OF. 

See  "  Promissory  Note,"  1. 


MECHANICS'  LIEN  ACT. 

The  pLiintiflFs  instituted  proceedings  to  enforce  a  mechanic's  lien 
assigned  to  them,  which  had  been  duly  registered,  and  a  suit  the  son 
prosecut-ed.      The  plaintiha  claimed  to  bn  fintitled    to  priority   in 
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respect  of  auoh  lien  ovr?  the  claim  of  a  mortgagee — whose  mortgage 
w>i8  prior  to  the  oon'.ract  under  which  the  lien  arose — for  the  amount 
by  which  che  selling  value  of  the  premises  had  been  increased  by  the 
work  and  miterials  placed  thereon.  The  assignee  of  the  mortgagee 
demuri'ed  on  the  ground  that  he  was  an  owner  of  the  land,  within 
the  meaning  of  thd  Act  1{.  S.  0.  ch.  120,  sec.  2,  and  that  proceedings 
had  not  been  taken  against  him  within  the  time  speciKed  by  the  Act. 
Held,  that  he  was  not  such  an  owner,  not  being  a  person  upon 
whose  request  or  upon  tlie  credit  of  whom,  &c..  the  work  had  been 
done. 

Bank  of  Montreal  v.  Haftner,  319. 

See  also  "Will,"  8. 


MISREPRESENTATION. 

See  "Specific  Performance,"  1, 

MISREPRESENTATIONS  TO  PARTY 
EXECUTING  A  DEED. 

See  "  Husband  and  Wife." 


MISTAKE  OF  PARTIES. 

See  "Consent  Decree." 


MONUMENTS,  uRIGINAL. 

See  "Su.-veys." 


'! 


MORTMAIN. 

See  "Will,"&c.,  8. 


MORTGAGE,  MORTGAGEE,  AND  MORTGAGOR. 

1.  The  original  owner  of  land  created  a  mortgage  thereon  in  favour 
of  one  M.  and  died  without  redeeming,  and  the  equity  of  redemption 
in  the  premises  descended  to  C.  F.  his  heir-at-law,  who  with  her 
husband  P.  F.  joined  in  a  conveyance  thereof  to  trustees  charged 
with  the  support  and  maintena.ice  of  the  plaintiffs,  subject  to  which 
and  the  mortgage  in  favor  of  M.  the  premises  were  limited  to  F.  P. 
in  fee,  who  subsequently  in  3eptember,  1875,  out  of  W.  Fs  moneys 
paid  the  amount  due  on  Jf '«  mortgage,  but  which  was  not  act-Hally 
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(ligcliarged.  In  December  following  F.  P.  sold  to  \Y.  F.,  conveyed 
to  hiin  ilie  equity  of  redemj)tioii  and  procured  M.  to  assign  Iuh 
mortgage  and  convey  to  him  the  legal  estate. 

In  March,  1877,  W.  F.  moitgaged  the  land  to  a  loan  company  huf 
did  not  assign  the  M.  mortgage,  and  subsefjuently  the  plaintiffs  fileil 
a  bill  seeking  to  have  the  charge  for  their  maintenance  enforced 
against  the  mortgage  estate  : 

Held,  [reversing  the  finding  of  the  Ma«'';er  at  Hamilton]  that  the 
loan  company  were,  under  the  circumstances,  entitled  to  priority 
over  the  plaintiffs  to  the  extent  of  the  amount  secured  by  M.'a  mort- 
gage- 

Frager  v.  Gunn,  13. 

2.  A  mortgagor  and  mortgagee  dealt  together  for  some  years  with- 
out having  had  any  settlement  of  accounts,  and  the  former  became 
insolvent.  At  the  date  of  the  insolvency  there  existed  a  right  of 
set-off,  in  favour  of  the  mortgagor  for  the  balance  due  him  on  their 
general  dealings. 

Held,  [affirming  the  finding  of  the  Master]  that  such  right  of  set-off 
passed  to  the  official  assignee  of  the  mortgagor  and  that  a  transferee 
of  the  security  took  it  subject  to  the  equity. 

Court  V.  Holland,  19. 

3.  As  between  mortgagor  and  mortgagee,  there  is  nothing  to  pre- 
vent the  mortgagee  taking  possession  at  a  fair  and  reasonable  rent 
agreed  upon  between  them.  In  such  a  case  the  mortgagee  is  not  a 
"  mortgagee  in  possession  "  in  the  technical  sense  of  the  term. 

lb. 

4.  In  such  a  case,  however,  a  subsequent  incumbrancer — prior  to 
the  first  mortgagee  entering  into  possession — is  not  bound  by  such  an 
arrangement ;  and  the  Master  may  charge  the  first  mortgagee  with  a 
fair  occupation  rent  although  it  exceeds  that  stipulated  for. 

lb. 

5.  On  proceeding  with  the  reference  under  the  deceee  pronounced 
on  the  hearing  as  reported,  ante  vol.  xxviii.,  page  356,  the  Master  by 
his  report  found  that  there  was  due  to  the  plaintiff  $1,104.99,  which 
included  a  sum  of  $171. .32  costs  incurred  in  the  suit  brought  by  him 
to  redeem : 

Held,  on  appeal— [affirming  the  report  of  the  Master]— (1)  that  the 
plaintiff  was  entitled  to  claim  the  costs  so  incurred,  that  proceeding 
having  been  taken  in  reality  in  defence  of  his  rights  aa  owner  of  an 
equity  of  redemption  with  the  concurrence  of  C,  t^' rough  whom  the 
appellant  claimed — and,  (2)  that  neither  of  the  defendants  could  dis- 
pute the  findings  in  that  suit,  but  were  estopped  from  questioning  the 
amount  found  due  therein  to  the  same  extent  as  Jarvis,  under  whom 
they  claimed  would  have  been,  the  proceeding  being  not  in  respect 
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of  a  matter  collateral  to  the  mortgage  in  question  in  that  suit,  but 
virtually  upon  the  siiiiie  instrument,  and  that  therefore  the  rule  as  to 
efitoppel  by  deeil  applied. 

Pierce  v.  Canavan,  32. 

6.  The  plaintitt's  were  regiHtered  mortgagees  of  a  large  tract  of  land. 
.1/.  desiring  to  luiild  a  mill  in  a  village  where  part  of  the  land  lay, 
took  a  deed  of  a  small  portion  thereof  from  one  of  tlie  owners  of  the 
equity  of  redemption,  in  order  that  he  (J/.)  should  erect  a  flouring 
thereon.  >!/.,  Mitliout  searching  the  title,  and  without  actual  notice 
of  the  plaintill's'  mortgage,  erected  the  mill  witii  the  intenticm  of 
eitalilishing  a  business  there.  Before  its  complutio.',  and  before  the 
machinery  was  put  in,  he  discovered  the  mortgage,  but  proceeded  to 
put  in  a  boiler,  engine,  mill  scones,  and  several  machines  necessary 
for  carrying  on  milling.  On  the  plaintiffs  attempting  to  sell  under 
tlhir  mortgage,  the  machinery  was  removed  by  M.  An  injunction 
was  granted  to  stay  the  removal,  and  an  issue  was  directed  to  try 
the  title  to  the  mill  and  machinery.  A  number  of  the  machines 
were  not  attached  to  the  building,  being  kept  in  place  by  their  own 
weight ;  but  they  were  necessary  for  the^  working  of  the  mill,  ami 
suited  for  that  purpose  only,  and  the  whole  structure — building, 
engine  house,  boilers,  engine,  and  machinery— was  put  up  with  the 
express  i  urpose  of  establishing  a  flouring  mill  on  laud  that  M, 
believed  to  be  his  own. 

}hld,  that  the  mill  and  its  contents  passed  to  the  mortgagees  ;  and 
an  order  was  made  for  restitution  of  the  machinery  which  had  been 
removed,  and  the  injunction  extended  to  prevent  its  removal  in 
future,  with  liberty  to  M.  to  pay  its  value  to  the  plaintiffs,  which 
they  ought  to  accept,  if  otiered,  and  release Jthe  machinery. 

Dickson  v.  Hunter,  73. 
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7.  One  of  the  stipulations  of  a  mortgage  was,  that  "  interest  should 
be  payable  half  yearly  on  *  *  *  Provided  that  the  mortgagees  on 
default  of  payment  for  three  months,  may  enter  on  and  lease  or  sell 
the  said  lands  without  notice  :  And  the  mortgagees  covenant  with 
the  mortgagors  that  no  sale  or  lease  of  the  said  lands  shall  be  made 
or  granted  by  them  until  such  time  as  one  month's  notice  in  writing 
shall  have  been  given  to  the  mortgagors." 

Held,  [p'r  Proudfoot,  V.  C.,1  that  the  mortgagees  could  sell  at 
any  time,  without  notice,  after  default  for  three  montlis,  and  that 
the  purchaser  would  take  a  good  title  ;  and  in  any  event,  a  notice 
served  at  any  time  after  default  was  sufficient,  and  *he  mortgagees 
were  not  bound  to  wait  until  default  had  been  mad(  '  hree  months 
to  give  such  notice  :  in  other  words  that  the  montli  i.  '  "a  and  the 
three  months'  default  might  be  concurrent. 

Grant  v.  Canada  Life  Assurance  Co.,  2.5G. 
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8.  A  mortgage  i»  »  "  contr»ot"  within  tho  moaning  of  the  Iniolvent 
Act  af  1875,  section  130. 

Smith  V.  Harrington,  502. 

/leld,  in  the  circumstances  stated  in  the  cause  that  the  defendant 
might  hold  a  mortgage  in  his  favour  created  by  a  person  in  insolvent 
circumstances  for  certain  advances  made  by  the  mortgagee  contem- 
poraneously with  tlie  execution  of  the  incumbrance,  and  also  for 
future  advances  intended  to  be  secured  thereby,  though  it  was  not 
shewn  that  such  advances  were  made  for  the  purpose  of  enabling 
the  mortgagor  to  carry  on  his  business  :  but  such  mortgage  was  not 
a  valid  security  for  antecedent  advances  made  by  the  mortgagee,  and 
in  respect  of  which  lie  had  been  a  surety  only,  not  a  creditor. 

lb. 

See  also  "Consolidation  of  Mortgages." 
"  Mechanics' Lien  Act. ' 
"  Vendor  and  Purchaser,"  2. 


MUNICIPAL  ACT. 

1.  There  is  a  distinction  between  the  rights  conferred  upon  munici- 
pal corporations  and  railway  companies  respectively  to  expropriate 
property,  the  former  existing  for  the  public  good,  the  latter  being 
commercial  enterprises  only.  The  charters  of  the  latter  are  therefore 
more  rigidly  construed  than  are  the  powers  of  a  municipal  corporation. 

Harding  v.  The  Corporation  of  the 
Township  of  Cardiff,  308. 

2.  Upon  a  construction  of  sections  373  and  456  of  the  Munioipr! 
Act  (R.  S.  O.  ch.  174)  a  municipal  corporation  has  power  to  enter 
upon  and  take  lands  for  the  purposes  permitted  by  the  Act  without 
first  making  compensation  to  the  owner  who  is  not  entitled  to  insist 
upon  payment  as  a  condition  precedent  to  the  entry  of  the  corpora- 
tion. 

lb. 

3.  Where  a  municipal  corporation  had  so  entered,  and  a  bill  to  set 
aside  an  award  for  improper  conduct  of  the  arbitrators  and  inadequacy 
of  compensation  failed,  the  Court  (Proudfoot,  J.,)  on  dismissing  the 
bill  ordered  the  plaintifif  to  pay  all  costs,  as  the  corporation  had  pro- 
perly exercised  their  statutory  rights. 

lb. 


MUNICIPAL  CORPORATIONS. 

1.  Hembte,  that  the  combined  efforts  of  sees.  377  and  380  of  the 
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Municipal  Act,  is  to  enable  the  arbitrators  in  ouses  coming  within 
these  sections  to  extend  the  time  for  making  their  award  beyond  the 
month. 

Township  of  Thurlow  v.  Township  of  Sidney,  497. 

'2.  The  plaintiff  municipality  sued  upon  an  award  whereby  the  de- 
fendant municipality  was  ordered  to  pay  their  proportion  of  the  cost 
of  a  drain  constructed  by  the  plaintiffs.  It  was  shewn  that  the 
arbitrators  met  frequently  and  a.ljoumed  from  time  to  time,  counsel 
for  the  defendants  appearing  before  the  arbitrators  and  raising  no 
objection  to  such  adjournments,  or  that  the  month  from  the  date  of 
the  appointment  of  the  third  arbitrator,  us  prescribed  by  sec.  377  of 
the  Munitiijal  Act  had  elapsed  without  any  award  liaving  been  made. 

//<?(/,  that  an  award  made  after  the  expiry  of  the  month  was  valid. 

lb. 


MUNICIPALITY. 

1.  A  municipality  may  file  a  bill  to  compel  a  railway  company  to  put 
streets  and  highways  improperly  traversed  by  their  line  of  railway  in 
good  repair,  and  will  not  be  restricted  to  proceeding  by  indictment 
or  information. 

Fenelon  Falls  v,  Victoria  Railway  Co.,  4. 

2.  The  plaintifiF,  a  Municipal  Corporation,  filed  a  bill  seeking  to 
restrain  the  defendants,  a  railway  company,  from  trespassing  by  run- 
ning their  track  along  one  of  the  streets  of  the  municipality  without 
the  consent  thereof,  thus  impeding  traffic,  in  contravention  of  the 
Railway  Act  C.  S.  C.  ch.  66,  sec.  12,  sub-sec.  1. 

Held,  that  by  virtue  of  the  Municipal  Act  there  is  such  power  of 
management,  control,  &c. ,  bestowed  upon  municipalities,  and  such  a 
responsibility  cast  upon  them  as  to  justify  them  in  intervening  on 
behalf  of  the  inhabitants  for  the  preservation  of  their  rights. 

lb. 


I 


3.  SemhU:  But  for  the  language  used  in  Ouelph  v.  The  Canada  Co., 
ante  vol.  iv.  p.  656,  the  proper  frame  of  the  suit  wouiu  have  been  by 
way  of  information  in  the  name  of  the  Attorney  General,  with  the 
corporation  as  relators. 

lb. 

See  also  "  Municipal  Act,"  1,  2,  3. 


NONJOINDER  OF  PRINCIPAL. 

See  "  Parties,"  1. 
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NOTICE  OF  CALLS. 


Tho  notiw  of  two  calls,  ono  payable  on  tho  l!7th  of  July,  the  othor 
on  tlie  27tb  of  Atigust,  w«8  iiuiiled  at  Montreal,  on  tho  '27th  of  .luni-. 
iiiklri'B.siMl  to  tho  firm  at  Ottawa,  which  was  recoiveil  hy  ono  of  tliu 
(lefondantt.  There  was  not  any  affirmative  evidence  that  it  was  not 
coniiminicAted  by  him  to  hia  co  ))artiier. 

///</,  that  such  notice  was  inHufficient,  as  "not  less  than  30  days' 
notice  "  was  re.|iiirc(l ;  and  therefore  the  mailing  of  a  notice  on  the 
27th  of  Juno,  recjuiriiig  a  call  to  be  paid  on  tlic  'J7th  of  July,  was  not 
in  time— otherwise  the  notice  was  sufficiently  eatabli.shcd. 

National  Insurance  Co.  v.  Egleson,  40G. 


NOTICE  OF  DISHONOUR. 

See  "  Promissory  Note,"'  2. 


NOTICE  OF  SALE. 

See  "Sale  by  Assignee  in  Insolvenoy." 
"  Mortgage,"  7. 


NOVELTY. 

See  "  Patent  of  Invention." 


NUISANCE. 

The  plaintiff  was  owner  of  a  steam  vessel  plying  on  Lake  Couchi- 
ching,  and  accustomed  to  run  into  the  IJiver  Severn,  where  it  leaves 
the  lake,  and  to  lie  in  a  basin  alongside  a  wharf  at  Washago.  The 
defendants,  in  extending  their  line  of  railway,  constructed  a  bridge 
across  the  river,  which  completely  obstructed  the  tatranoe,  and 
caused,  it  was  alleged,  special  damage  to  the  plaintiff,  who  was 
obliged  to  moor  his  boat  in  a  basin  on  the  lake  side  of  the  bridge, 
which  was  somewhat  too  small  for  its  intended  purposes.  Some  corres- 
pondence took  place  while  the  bridge  W!is  in  nourse  of  construction,  by 
the  plaintiff  personally,  and  through  his  solicitor  with  the  defendants' 
general  manager,  in  the  nature  of  protests,  but  the  bridge  had  been 
n  use  for  several  years  without  action  on  tho  part  of  the  plaintiff, 
when  a  bill  was  filed,  praying  that  it  might  be  declared  a  nuisance, 
and  that  the  defendants  might  be  ordered  to  abate  it. 
Held,  that  by  the  delay  in  taking  action,  and  othervrise,  there  had 
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l)een  nneqtiivnoal  ac(|uiesccnco  in  the  action  of  the  defendantg,  and 
tlio  bill  was  thuroforo  digniiHsed,  witli  costs. 

San.son  v.  The  Northern  Railway,  459. 


OBSTRUCTION  OF  RIGHT  OF  WAY. 

Seo  "Rightof  Wny,"4c. 


OBSTRUCTION  TO  FLOW  OF  STREAM. 

See  "  Riparian  Owners,"  1. 


OCCUPATION  RKNT. 

See  "Mortgage,"  &c.,  3,  4. 


OIL,  RIGHT  TO  BORE  FOR. 

See  "Injunction,"  2. 


I 


ONUS  OF  PROOF. 

See  "  Solicitor  and  Client,"  I,  2. 


ORIGINAL  MONUMENTS. 

See  "Surveys." 


1  I 
:  ( 


OWNER. 

See  "Mechanics' Lien  Act." 


PARTIAL  DEMURRER. 

The  propriety  of  partial  demurrers  which  do  not  bring  up  the 
whole  or  even  a  substantial  question  between  the  litigants,  thus 
tending:;  to  increase  costs,  considered  and  remarked  upon. 

Rumohr  v.  Marx,  179. 
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PARTI  KS. 

I,  One  Af.,  and  the  dofemlanta  as  his  sureties,  executed  a  bond 
couditionod  for  the  good  behaviour  of  if.,  a,  clerk  of  the  plaintiffs  at 
Montreal.  The  bond  was  executed  at  Hamilton  by  the  defendants 
who  wore  residents  there,  if.  tnade  default  at  Montreal  and 
absconded.  Proceedings  were  taken  against  the  sureties,  without 
joining  .V. 

Held,  atHrniing  the  order  of  Peoukfoot,  V.  C,  that  the  plaintiffs 
could  not  proceed  against  the  sureties  alone,  if  they  rccjuired  the 
joinder  of  the  principal  in  order  that  they  might  have  their  remedy 
over  against  him. 

/Vr  Si'KAocjE,  C.  Though  the  breach  occurred  in  Montreal,  and 
there  was  no  cause  of  action  till  default,  yet  there  was  a  potential 
equity  in  the  defendants,  co-eval  with  the  execution  of  the  bond, 
which  became  a  right  of  suit  on  the  default  of  M.  ;  ond  there  was 
also  an  implied  contract  on  the  part  of  M.,  upon  execution  of  the 
bond  to  repay  to  his  sureties  any  money  that  they  might  have  to  pay 
by  reason  of  his  default. 

Per  Blake,  V.  C.  The  plaintiffs  having  filed  their  bill  in  Ontario, 
must  be  taken  to  admit  that  the  Court  has  jurisdicticm  in  respect 
of  the  matters  therein  embraced  ;  and  the  practice  of  the  Court 
requiring  it,  and  a  method  having  been  provided  for  service  of 
process  out  of  the  jurisdiction,  the  plaintiffs  were  bound  to  follow 
the  practice  if  the  objection  were  taken. 

Exchange  Bank  v.  Springer — The  Same  v. 

Barnes,  270. 

2.  One  C,  a  practising  barrister,  dealt  largely  in  land  transactions, 
tut  it  was  not  shewn  thai,  he  depended  thereon  for  his  living. 
Becoming  insolvent,  proceedings  under  the  Insolvent  Act  of  1876 
were  taken  against  him.  The  plaintiff  was  assignee  of  a  mortgage 
made  by  C. ,  and  brought  suit  thereon  against  //. ,  the  assignee  in 
insolvency  of  C,  and  Z>.  and  others,  the  owners  of  parts  of  the 
mortgaged  lands.  It  was  objected  by  D.  that  C.  should  have  been 
made  a  party. 

Held,  that  C.  was  not  a  trader  within  the  meaning  of  the  Insolvent 
Act,  and  that  nothing  pnased  to  the  assignee  in  the  insolvency 
proceedings.  C.  was  therefore  declared  to  be  a  necessary  party  and 
leave  was  given  to  add  him  as  a  defendant. 

Joseph  V.  HafFner,  421. 
See  also  "  Injunction,"  1. 


PARTNERSHIP. 

The  defendants,   as  partnerg  had  been  appointed  agents  of  the 
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plaintiff*,  on  condition  that  thoy  ihould  become  hoMeri  of  200  nliarcn 
of  tho  capital  itook  of  [tlie  Company.  In  pursuftiico  of  thi*  arrango 
mnnt  they  wore  ontorod  in  tho  gtock  register  of  tho  Company  for  that 
number  of  tharea,  under  tho  partnership  name  ;  anil  200  shares  of  the 
original  stock  were  allotted  to  them  an<l  the  usual  certiMcate  sent. 
They  did  not,  however,  formally  subscribe  for  tho  stock.  A  draft 
upon  the  firm  for  tho  first  call  was  accepted  and  paid,  as  arranged 
with  one  of  tho  defendants.  Subs«(inently  K  wrote  to  tho  plaintiflTs 
that  he  was  alxiut  retiring  from  the  firm,  and  desiring  to  be  informed 
as  to  tho  position  of  tho  "stock  8ub»cribe<l  for  by  them  ;  "  signing 
the  letter  as  '•  senior  partner,"  Ac. 

Ifehi,  in  on  action  for  calls,  that  the  defendants  were  lial)le,  and 
could  not  be  hoard  to  say  that  they  had  not  subscrilwd  for  the  stock. 

Held,  also,  that  it  wa«  unnecesary  to  show  that  any  8i>ccific  tihares 
had  been  allotted  to  the  ilefendants  ;  or  that  the  calls  were  made  by 
properly  constituted  directors. 

National  Insurance  Company  v.  Egleson,  40G. 


PASSING  PROPERTY. 

See  "  Consignment  of  Goods,"  Ac. 


PATENT  OF  INVENTION. 

The  mere  attaching  of  the  support  of  the  handle  of  a  pump  higher 
or  lower  in  position  than  that  formerly  in  use,  is  not  the  subject  of  a 
patent ;  but  /'.  having  olttained  a  patent  theri-for,  which  he  assigned 
to  the  plaintifT,  who  again  assigned  to  tho  defendant  subject  to  cer- 
tain royalties. 

Held,  that  notwithstanding  the  invalidity  of  the  patent,  he  was 
entitled  to  recover  the  amounts  payable  to  him  under  the  agreement 
during  the  currency  thereof.^ 

Owens  V.  Taylor,  210. 
PAYMENT  OF  CURRENT  EXPENSES. 

See  "  Receiver." 


PAYMENT  ON  ACCOUNT. 

See  "Statute  of  Limitations,"  2. 


PER  CAPITA  OR  PER  STIRPES, 

See  "WiU,"ic.,  11.' 
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PLAINTIFFS  UNDERTAKING. 

See  "  Varying  Minutes." 


POSSESSION  FRAUDULENTLY  OBTAINED. 

See  "Tax  Sale,"  3. 


POWER  OF  REVOCATION. 

See  "  Marriage  Settlement." 
' '  Volnntary  Settlement. " 


POWER  OF  SALE. 

See  "Mortgage,"?. 


PLEADING. 

1.  Where  a  right  of  suit  exists  in  a  body  of  persons  too  numerous  to 
be  all  made  parties,  the  Court  will  permit  one  or  more  of  them  to  sue 
on  behalf  of  all,  subject  to  the  restriction  that  the  relief  prayed  is 
one  in  which  the  parties  whom  the  plaintiff  professes  to  represent 
have  all  of  them  an  interest  identical  with  that  of  the  plaintiff.  But 
where  a  mutual  insurance  company  had  established  three  distinct 
branches,  in  one  of  which,  the  water-works  branch,  the  plaintiff 
insured,  giving  his  promissory  note  or  undertaking  to  pay  $168,  and 
the  company  made  an  assessment  on  all  notes  and  threatened  suit  in 
the  Division  Court  for  payment  of  such  assessment,  whereupon  the 
plaintiff  filed  a  bill  "  on  behalf  of  himself  and  the  other  policy  holders 
associated  with  him  as  hereinafter  mentioned,"  alleging  the  company 
was  about  to  sue  him  and  the  other  policy  holders  in  said  branch, 
that  large  losses  had  occurred  in  the  company  prior  to  the  time  of  his 
effecting  his  insurance,  and  insisting  that  he  and  the  other  policy 
holders  could  be  properly  assessed  only  in  respect  of  such  losses  as  had 
arisen  since  they  entered  the  company,  and  praying  that  the  necessary 
inquiries  might  be  made  and  accounts  taken,  alleging  that  the  Division 
Courts  had  not  the  machinery  necessary  for  that  purpose. 

Held,  that  according  to  the  statements  of  the  bill,  the  policy- 
holders in  the  water-works  branch  were  not  represented  in  the  suit, 
and  a  demurrer  on  that  ground  tiled  by  the  company  was  allowed 
with  costs. 

Thompson  v.  The  Mutual  Fire  Ins.  Co.  et  ai.,  56. 


PRINCIPAL  MATTERS. 


551 


2.  The  defendant  having  filed  his  statement  of  <lefence,  the  plaintiff 
replied  thereto  by  amending  his  claim,  ..dding  to  the  statement  two 
new  paragraphs  which  would  have  been  demurrable  if  pleaded  as  a 
reply.  The  matters  thereby  set  up,  when  separated  from  the  rest  of 
the  statement,  did  not  disclose  any  distinct  cause  of  action.  There- 
upon the  defendant  served  an  amended  statement  of  defence,  and 
demurred  to  the  two  paragraphs  which  had  been  so  added.  In  view 
of  the  fact  that  the  paragraphs  which  had  been  so  added  did  not  dis- 
close any  separate  or  subslantial  cause  of  action,  and  that  the 
demurrer,  however  decided,  could  not  advance  the  cause,  the  Court 
(Boyd,  C.,)  overruled  the  demurrer,  but  without  costs,  as  it  was  the 
first  occasion  the  point  had  arisen  under  the  Judicature  Act. 

Rumohr  v.  Marx,  179. 

3.  The  plaintiff  filed  her  bill  for  alimony,  alleging  that  a  conspiracy 
had  been  entered  into  between  her  husband  and  the  other  defendant 
to  prevent  her  realizing  any  alimony  that  might  be  awarded  her,  and 
that  for  that  purpose  her  husband  fraudulently  conve.  dl  his  lands 
to  the  co-defendant,  and  the  bill  prayed  to  have  sucu  conveyance 
declared  fraudulent.  The  grantee  in  the  impeached  conveyance 
demurred  for  multifariousness,  for  want  of  equity,  and  want  of  par- 
ties. The  Court  (Boyd,  C.  , }  over-ruled  the  demurrer  oii  the  iirst  two 
grounds,  but  allowed  the  demurrer  for  want  of  parties  ;  the  plaintiff 
not  having  r-jcovered  judgment  and  execution  could  only  sue  in  a 
representative  capacity — that  is,  on  behalf  of  herself  and  all  other 
creditors.  Loinjvmty  v.  Mitchell,  ante  vol.  xvii.,  p.  190  ;  Turner  v 
Smith,  ante  vol.  xxvi.  p.  198 ;  Culver  v.  Swai/ze,  lb.  395,  and  Morphi/ 
V.   Wilaou,  ante  vol.  xvii.  p.  1,  considered  and  followed. 

Campbell  v.  Campbell,  252. 

4.  The  bill  alleged  that  the  municipal  councils  of  the  respective 
corporations  had  adopted  and  sanctioned  certain  terms  and  conditions 
for  dividing  and  settling  the  several  liabilities  and  assets  of  the  cor- 
porations upon  their  separating,  and  that  both  parties  accepted  such 
settlements  as  a  final  settlement  between  them,  and  acted  thereupon. 

Held,  on  demurrer,  th  it  it  was  not  necessary  to  allege  that  such 
acceptance  was  by  by-law,  although 

Semble,  that  at  the  hearing  it  might  be  necessary  to  establish  that 
such  was  the  fact. 

The  Corporation  of  the  Village  of  Graven- 
hurst  V.  The  Corporation 

of  the  Township  of  Muskoka,  439. 

5.  The  plaintiffs,  A.  and  J.,  filed  a  bill  for  the  purpose  of  having  a 
deed  made  to  the  defendant  by  J.  declared  void,  as  having  been 
obtained  by  fraud  and  misrepresentation.  The  bill  alleged  that  J. 
had  subsequently  made  a  deed  of  the  same  property  to  A.,  for  the 
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purpose  of  remedying,  as  far  as  ho  could,  the  wrong  he  had  done  by 
conveying  to  the  defendant,  the  bill  alleging  that  such  deed  to  A 
was  made  to  him  "  as  trustee  for  the  heirs  of  A.M."  who  had  died 
seized.  The  bill  in  no  place  alleged  that  ^.  was  trustee,  but  in  the 
followmg  paragraph  it  was  stated  that  '•  before  the  execution  of  such 
last  mentioned  deed  the  heirs  of  tl^e  said  A.  M.,  who  are  the  riehtful 
owners  of  the  said  land,"  &c. 

Held,  that  notwithstanding  the  absence  of  any  express  allegation 
of  A.  bemg  such  trustee,  sufficient  was  stated  to  shew  that  he  had 
accepted  the  office  of  trustee,  and  as  such  was  entitled  to  litigate  the 
subject  matters  of  the  bill,  and  a  demurrer  for  want  of  equity  was 
over-ruled  with  costs. 

McLean  v.  Bruce,  507. 

6.  A  demurrer  ore  tenus  for  misjoinder  of  plaintiflFs,  it  appearing 
by  the  bill  that ,/.  had  no  interest  in  the  question  raised,  was  aUowed 
without  costs. 


See  also  "Fraudulent  Conveyance,"  2. 


lb. 


PRACTICE. 

See  "  Alimony,"  1. 

"  Appointment  of  Receiver.' 

"  Arrest,  writ  of." 

"  Injunction,"  1,  6. 

"  Judgment,"  &c. 

"Mandamus." 

"Parties,"  2. 

"Pleading,  "{2. 

"  Rehearing." 

"  Special  Findings." 

"  Varying  Minutes." 

"  Vendor  and  Purchaser." 


PRACTISING  BARRISTER. 

See  "  Parties,"  2. 


PREPONDERANCE  OF  EVIDENCE. 

See  "Specific  Performance,"  2. 


PRINCIPAL  AND  AGENT. 

See  "  Valuer  of  Land,"  &c. 


PRINCIPAL  MATTERS. 
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i                                     PRINCIPAL— INTEREST. 

t 

See  "Dower,"  2. 

'                                                                  ANT)  RTTRFTY 

See  "  Parties,"  1. 

PRIORITY. 

See  "Mortgage,"  &c.,  1,  2. 

PROMISSORY  NOTE. 

1.  The  rule  of  the  Court  is  that  it  will  not  restrain  a  married 
woman  from  dealing  with  her  separate  estate  pend'^g  suit ;  but  if 
She  die  seized  thereof,  the  Court  will  administer  her  estate  for  the 
satisfaction  of  her  debts. 

Held,  therefore,  that  the  estate  of  a  married  woman  deceased  in 
the  hands  of  her  infant  heirs  was  liable  to  the  payment  of  a  note  on 
which  she  was  indorser  as  surety  for  her  husband. 

Merchants'  Bank  v.  Bell,  413. 

2.  The  indorser— a  married  woman— died  intestate  during  the 
currency  of  the  note,  and  notice  of  protest  was  sent  to  "  James  Bell, 
executor  of  the  last  will  and  testament  of  M.  A.  Bell,  Perth,"  and 
received  by  the  husband,  who  resided  with  his  children  in  the  house 
which  his  deceased  wife  had  occupied.  No  letters  of  administration 
had  been  granted. 

Held,  that  the  notice  was  suflScient,  and  the  interest  of  the  husband 
as  tenant  by  the  courtesy  was  directed  to  be  exhausted,  before 
resorting  to  the  estate  of  the  children  in  remainder.  The  costs  of  the 
infant  defendants  were  to  be  added  to  the  plaintiflFs'  claim,  and  paid 
out  of  the  estate  if  not  realized  against  the  husband. 

lb. 


PROVISION   BY  WILL. 

See  "\\ill,"&c.,  1. 


PUISNE  INCUMBRANCER. 

Sue  "Mortgage,"  &c.,  4. 
70 — VOL.  XXIX  GK. 


i!l 


11 


.554 


INDKX  TO  THE 


QUIETING  TITLES'  ACT. 

1.  A.,  in  1835,  went  into  possession  of  land  upon  the  invitation  of 
P.,  who  promise!  to  give  him  a  deed  but  subsequently  refused  to  do 
so.  ^I.  thereupon  determined  to  remain  upon,  and  succeeded  in 
making  a  living  from  the  land.  P.  died  three  years  afterwards, 
having  devised  the  land  to  A.  and  hi«  wife  for  their  joint  lives,  with 
remainder  to  ./.,  one  of  the  contestants.  A.  occupied  the  land  until 
1877,  when  he  executed  a  conveyance  thereof  in  fee  to  the  petitioner. 

Held,  on  appeal  [affirming  the  decision  of  the  Referee  of  Titles 
allowing  the  claim  of  the  contestants,]  that^.  by  his  entry  had 
liecome  tenant  r.t  sufiFerences  to  P.,  and  that  as  A.  was  aware  of  the 
devise  to  himsei  ind  never  did  any  act  shewing  a  determination  not 
to  take  the  estate  so  given  to  him,  the  estate  for  life  had  vested  in 
him,  and  that  he  or  his  grantee  could  not  claim  the  fee  by  virtue  of 
A .  'a  possession. 

Re  Dunham,  Petitioner,  270. 

2.  Some  thirty  years  after  A.'s  entry  he  granted  part  of  the  land  to 
one  B.,  and  J.  joined  in  the  conveyance: 

Held,  a  sufficient  admission  of  the  title  of  J.  as  a  remainderman, 
and  so  an  admission  that  the  will  was  operative  on  the  land ;  J. 
having  no  claim  to  the  land  otherwise  than  under  the  will. 

lb. 


RAILWAY  ACT. 

See  "Municipality,"   1. 
"Receiver." 


RAILWAY  CHARTERS. 

See  "Municipal  Act,"    1. 


REALTY  CONVERSION  OF. 

See  "  Will,"  7. 


RECEIVER,  APPOINTMENT  OF. 

Although  the  duty  of  the  Receiver  of  the  gross  proceeds  and 
revenues  of  a  railway,  is  to  pay  thereout  all  expenses  necessary  for 
the  maintenance,  management,  and  working  of  the  undertaking,  he 
would  not  be  warranted  in  expending  the  same  in  any  extraordinary 
outlay  ;  and  where  an  application   was  made  by  the  Receiver  to 
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itty  m  respect  of  which  would  reqnire  to  l.p  m^t  i»,  o^*-  •     a- 
»c»,.  «..  Co„«  [Bov.,  0.,J  .,  J,  ^  .lLTh?Cd!C 
Lee  V.  Victoria  Railway  Co.,  110, 

"ae  also  "  Appointment  of  Receiver." 
"Chattel  Mortgage." 


RECEIVER  DISCHARGED. 

See  "Creditors' Rights, "&o. 


REGISTRY  ACT. 

eqJJL'"'"'   "'  *^'  Registry  Act  is,    to  give  no  effect  to  hidden 

Johnston  v.  Raid,  293. 


REHEARING. 

8ioi/cl«rt^!r''  ''7'  ""•  '•  ^■'  '"*"'=*  the  jurisdiction  of  the  Divi- 
sional Court  after  judgment  to  cases  in  which  the  findings  of  fact 
have  been  undisputed,  and  in  which  it  is  only  sought  to  modVfy  or 
1"  iltVhr wrr'""°  '^*'^'^  Judges'thereLm;  but Tth 

Trude  v.  Phoenix  Ins.  Co.,  420. 

and'  ^.*htT''*''l*^'"''  r  P'-°°''""<='"i  before  the  Judicature  Act, 
and  might  have  been  re-heard  under  the  former  practice,  yet  the 

ZrS.7?  'r  r*  '"""  *°  ''^  ^^■^-^'^  ''^^-^  the  coming  into 
force  of  the  Act  it  could  not  under  the  provisions  of  the  Act  respect- 
ing pending  business,  be  re-heard.  ^ 

lb. 

RESERVATION  IN  CROWN  PATENT. 

See  "Riparian  Owners,"  2. 


RES  JUDICATA. 

See  ' '  Administrator  ad  litem. " 


REVOCATION,  POWER  OF. 

See  "Man-iage  Settlement." 
' '  Voluntary  Settlement. " 
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REVIEW. 

In  applications  to  open  up  proceedings  by  way  of  review  on  the 
ground  of  newly  discovered  evidence,  it  is  necessary  for  the  party 
applying  to  establish,  (1)  that  the  evidence  is  such  that  if  it  liad  been 
brought  forward  at  the  proper  time  it  jnight  probably  have  changed 
the  result;  (2)  that  at  the  time  he  might  have  so  used  it  neither  he 
nor  his  agents  had  knowledge  of  it ;  (3)  that  it  could  not  with  reason- 
able diligence  have  been  discovered  in  time  to  have  been  so  used ; 
and  (4)  the  applicant  must  have  used  reasonable  diligence  after  the 
discovery  of  the  new  evidence. 

Where,  therefore,  a  railway  company  in  the  construction  of  their 
road  took  possession  of  and  built  their  road  across  a  plot  of  land  of 
the  plaintiff,  who  instituted  proceedings  to  compel  payment  therefor, 
and  under  the  decree  a  sum  of  §1,800  was  found  to  be  the  value  of 
such  plot,  which  sum,  together  with  interest  and  costs,  was  paid  by 
the  company  in  order  to  prevent  the  land  being  purchased  by  a  rival 
c<".npany,  and  tliree  years  afterwards  they  applied  on  petition  to 
have  a  portion  of  such  purchase  money  refunded,  on  the  ground  that 
another  railway  company,  whose  rights  had  been  assigned  to  them, 
had  previously  paid  a  prior  owner  of  the  Ibnd  for  a  portion  thereof. 

The  Court  (Ferguson,  J.,)  refused  the  relief  asked,  with  costs,  on 
the  ground,  amongst  others,  that  the  company,  had  they  exercised 
due  diligence  in  the  matter,  might  have  become  aware  of  such  prior 
purchase  and  payment. 

Dumble  v.  The  Coboum  and  Peterborough 

Railway  Company,  121. 


RIGHT  OF  WAY,  OBSTRUCTION  OF. 

An  arrangement  made  between  the  plaintiff  and  B.,  whereby  the 
latter  "  was  allowed  to  go  through  "  the  plaintiff's  land,  was  super- 
seded by  an  arrangement  whereby,  in  consideration  of  150  cords  of 
wood  and  the  making  of  the  road  by  B. ,  the  latter  was  to  have  a 
right  of  way  through  the  same  land.  The  plaintiff  was  to  erect  and 
keep  up  the  gate  at  one  end,  and  B.  was  to  keep  up  the  gate  at  the 
other  end  of  the  road.  The  wood  was  delivered,  and  the  road  made, 
according  to  the  terms  of  the  agreement.  The  plaintiff  subse(iuently 
erected  three  additional  gates  along  the  course  of  the  right  of  way, 
which  were  not  necessary  for  the  enjoyment  of  the  land.  The  bill 
rt'ps  filed  to  restrain  the  defendant  from  using  the  way  except  upon 
the  terms  of  shutting  those  three  gates  when  going  through. 

Held  [reversing  the  decree  of  Spraoge,  C.,]  that  the  right  of  way 
having  been  purchased  when  there  were  but  two  gates,  the  plaintiff 
had  no  power  to  fetter  the  enjoyment  of  the  way  by  adding  addi- 
tional gates. 

Kiistiiur  V.  Beadle,  266. 
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RIPARIAN  OWNERS.  ' 

1.  Under  a  conveyance  of  land,  on  a  stream  not  navigable,  described 
«  runn.ng  fro,n,  &o.,  ..south.  Ac.  to  the  northern  si  of'the  •  ' 
nver  then  north-easterly  along  the  bank  of  the  said  river  with 
^e  stream  to  he  centre  of  the  said  lot."  Semble,  that  tie  gran  ee 
w^  bound  by  the  bank  of  the  river,  and  had  not  any  right  to  extend 
the  boundanes  to  and  along  the  middle  or  thread  of  Ihe  stream  .but 

thereo   erect  any  stn,cture  in  the  stream  that  could  or  might  affect 

McArthur  v.  Gillies,  223. 

2.  The  patent  from  the  Crown  of  a  lot  of  land  situate  on  the  bank 
of  a  nver  reserved  free  access  to  the  bank  for  all  pe.ons  vessl 

Xtt^llint^nr  '-'-'-'  '''  --^  ^  -  -"«" 

Held,  rha,t  the  reservation  by  the  Crown  in  the  grant  was  merely 

an  easement  to  the  public,  notwithstanding  which 'the  plIS  wis 

causer  fr"'*"'  '°'  "  ^"°'  «"*^"^'^  *"  --Pl-  of  thetil" 
caused  by  the  penning  back  of  the  water.  ^ 


Hawkins  v.  Mahaffy,  326. 


thf  b?L^T.r.f'"f  ***"  assistance  of  scientific  evidence  as  to 
CouhTpI  ^^f*^-*''  d--^-.  and  the  effect  of  raising  it.     Thi 

therfo  °'''i">  ^PP°'"t«d  -^  engineer  to  inspect  and  report 

thereon,  reserving  the  costs  until  h,s  report  should  be  obtained. 

lb. 


ROLLING  STOCK. 

See  .'Eeceiver." 


ROTA^rlES. 
[payable  under  void  patent.] 

See  '.  Patent  of  Invention." 


RULE  OF  PROCEDURE. 

See  '.  Church  Society,"  3, 


I 
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SALE  BY  ASSIGNEE  IN  INSOLVENCY. 

Thp,  rule  of  law  which  requires  a  mortgagee  selling  under  a  power 
of  sale  in  his  mortgage  to  observe  the  terms  of  such  power,  is  also 
applicable  to  sales  by  a  trustee  or  quasi  trustee  acting  under  a 
power ; — the  power  must  be  followed  t  and  the  rule  applies  with 
equal  force  to  sales  by  an  assignee  of  an  insolvent  estate,  under  the 
Act  of  1869,  sec.  47  who  in  such  cases  acta  under  a  statutory  powe' 
authorizing  a  sale,  "  but  only  after  advertisement  thereof  for  a  period 
of  two  months, " 

In  re  Frederick  W.  Jarvis  v. 

George  J.  Cook,  303. 

An  assignee  proceeded  to  sell  the  lands  of  the  insolvent  without 
giving  notice  of  such  intended  sale  "for  a  period  of  two  months,'' 
as  prescribed  by  the  Act,  no  sanction  of  the  creditors  thereto  having 
been  given. 

Held,  a  good  objection  to  the  title  by  a  vendee  of  the  purchaser  at 
such  sale. 

lb. 

SCHOOL  SITE. 

See  " SchoolTrustees." 


SCHOOL  TRUSTEES. 

A  municipal  corporation  has  no  discreotion  in  accepting  or  rejecting 
the  requisition  of  school  trustees  for  funds  for  a  school  site,  except 
by  a  two-thirds  vote.  An  adverse  vote  by  a  sropUer  majority  is  a 
virtual  acceptance,  and  the  requisition  must  therefore  be  complied 
with. 

Re  Board  of  Education  of  Napanee 

and  the  Corporation  of  the  Town 

of  Napanee,  395. 


SCIENTIFIC  EVIDENCE. 

See  "  Riparian  Owners,"  3. 


SECURED  CREDITORS,  EIGHTS  OF. 

The  plaintiflf,  the  holder  of  a  chattel  mortgage  with  a  covenant  for 
payment,  was  not  scheduled  in  proceedings  in  insolvency  under  the 
Act  of  1875,  but  he  was  aware  of  the  proceedings,  and  the  insolvent 
obtained  a  final  disoliarge. 
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Held,  that  the  debt  under  the  chattel  mortgage  waa  not  extin- 
gniahed. 

Beaty  v.  Samuel,  lOo. 


SHARES.  FORFEITURE  OF— ON  DEFAULT  OF 
PAYMENT. 

See  "Building Society." 


SHERIFF,  CERTIFICATE  BY,  OF  SALE  FOR 
TAXES. 

See  "Tax  Side,"  2. 


SOLICITOR  AND  CLIENT. 

1.  C,  who  was  in  active  practice  as  a  lawyer,  and  the  author  of 
several  useful  legal  treatises,  had  obtained  a  mortgage  on  a  valuable 
leasehold  estate,  and  having  taken  such  proceedings  as  resulted  in 
a  forfeiture  of  the  mortgagor's  term,  procured  from  the  owner  of 
the  property  a  renewal  of  the  lease  to  himself.    The  mortgagors 
instituted  proceedings  to  redeem,   but   C,    asserting  that  he  was 
absolute  owner  of  the  interest,    instructed  solicitors  to  defend  the 
suit.     They  expressed  to  C'.  some  doubt  as  to  his  right  to  resist  the 
claim  of  the  mortgagors,  whereupon  he,  with  one  of  the  solicitors, 
went  to  a  counsel  of  note,  who,  without  having  time  to  give  the  case 
full  consideration,   verbally  advised  them  that  the  suit  should  be 
defended.     C.  drafted  his  answer,  his  soliciior  adding  one  clause. 
Counsel  retained  for  the  hearing  told  C.  he  would  undoubtedly  fail 
in  the  litigation,  and  subsequently  the  usual  decree  for  redemption 
was  pronounced,  C.  being  ordered  to  pay  such  costs  as  had  been 
occasioned  by  his  resisting  redemption.     It  was  alleged  against  the 
solicitors  that  they  had  advised  C.  that  he  would  be  entitled  to  costs 
m  any  event :  that  they  had  refused  to  consider  or  submit  to  him  an 
offer  to  pay  the  mortgage  money  and  costs,  on  the  ground  as  they 
alleged  that  C.  claimed  about  three  times  the  sum  offered  :  that  they 
had  coUuded  with  the  mortgagors'  solicitor  in  having  proceedings 
instituted,  which  they  wrongly  advised  him  to  defend ;  and  tliat  he 
had  a  good  defence,  but  the  same  had  been  negligently  managed. 
There  was  a  written  retainer,   which  did  not  express  any  special 
arrangement  as  to  costs  or  the  terms  on  which  the  defence  was  to  be 
conducted.     The  Court  being  of  opinion  that  C.  had  failed  to  make 
good  his  charges  against  the  solicitors,  affirmed  the  order  made  by 
Spragge,  C,   reversing  the  finding  of  the  Taxing  Officer  that  the 
solicitors  were  not  entitled  to  recover  the  costs  of  the  Utigation. 

Re  KeiT,  Akers  &  Bull,  Solicitors,  188. 
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2.  Althongh  in  a  simple  case  of  a  (listinct  assertion  and  a  distinct 
denial  of  a  fact  at  the  time  of  a  client  retaining  a  Bolioitor,  thus  form- 
ing a  part  of  the  contract,  it  may  be  a  jiroper  rule  to  say  that  in  such 
a  case  the  solicitor  has  himself  to  Mime  when  any  difficulty  arisis, 
as  he  might  have  protected  himself  by  having  his  retainer  in  writing, 
there  is  not  any  authority  for  extending  that  rule  to  facts  arising 
after  the  retainer  and  during  the  progress  of  the  litigation.  In  any 
event  the  rule  applies  only  where  it  is  simply  oath  against  oath,  not 
where  there  is  other  evidence  direct  or  circumstantial  in  support  of 
the  solicitor's. 

lb. 


SOLICITOR  ORDERED  TO  REFUND  COSTS. 

See  "  Administrator  ad /i/em. " 


SPECIAL  FINDINGS. 

The  Master,  at  the  request  of  the  defendant,  reported  specially  in 
his  favour  as  to  many  matters  not  particularly  referred  to  him,  but 
which  formed  the  subject  of  charges  of  fraud  made  in  the  bill  of 
complaint  : 

Held,  that  the  Master  had  power  to  report  specially  any  matters 
he  deemed  proper  for  the  information  of  the  Court,  and  that  it  was 
his  duty  to  so  report  any  matter  bearing  on  the  question  of  costs. 

Hayes  v.  Hayes,  90. 


SPECIFIC  PERFORMANCE. 

1.  In  a  suit  for  specific  performance,  the  defendant  set  up  that  the 
reason  he  had  refused  to  complete  the  agreement  was,  that  he  had 
been  induced  to  enter  into  it  by  certain  misrepresentations  of  the 
plaintiff,  but  which  he  entirely  failed  in  proving.  Although  the 
Master  reported  that  a  good  title  was  first  shewn  in  his  ofiBce,  the 
decree  on  further  directions  ordered  the  costs  to  be  paid  by  the 
defendant,  notwithstanding  that  the  bill  contained  certain  statements 
which  it  was  alleged  were  not  true,  and  had  not  been  proved,  the 
Court  being  of  opinion  that  such  statements  had  not  any  material 
bearing  upon  the  case,  and  that  a  suit  would  have  been  necessary 
without  reference  to  the  question  of  title. 

Piatt  V.  Blizzard,  46. 

I.  In  a  suit  for  specific  performance  it  was  shewn  that  the  plaintiff 
had  agreed  to  convey  to  the  defendants  certain  lands  in  consideration 
of  his  being  paid  otiu- third  uf  the  ^um  fur  which  dufcCidauts  should  be 
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enabled  to  sell  the  same.  This  a^rt  ;nu!nt  was  nulmequontly  cancelled 
ou  the  defendants  undertaking  to  pay  plaintiff  $2000.  one  half  by  a 
note,  the  other  half  by  the  conveyance  of  certain  town  lota  at  an 
••certaiiie<l  valuation  ;  and  this  Rccond  or  subiitituted  aKrueinent  the 
plaintiff  sought  to  enforce.  The  defendants  set  up  that  in  conse- 
quence of  their  ascertaining  the  plaintiff  had  not  a  title  to  the  land 
conveyed  to  them,  a  fresh  agreement  was  entered  into  to  the  etlect  that 
the  defendants  should  be  at  liberty  to  sell  the  land,  and  pay  to  plaintiff 
one-third  of  the  net  proceeds,  and  which  they  asserted  they  had  done. 
At  the  hearing  the  Court  (Spraooe,  C.,)  being  satisfied  that  the  de- 
fendants' account  of  the  transaction  waa  correct,  refused  the  relief 
claimed,  but  offered  the  plaintiff  a  reconveyance  on  payment  of  costs, 
which  the  defendants  assented  to,  or  a  decree  upon  the  footing  of  the 
third  or  last  mentioned  agreement  upon  payment  of  costs  :  On 
rehearing,  this  deciee  was  affirmed,  with  costs. 

Rutherford  v.  Sing,  511. 


STATUTE  OF  LIMITATIONS. 

1.  Wiere  a  vendor  was  not  in  possession  of  lands,  the  fact  that 
for  upwards  of  ten  years  he  had  paid  the  taxes  on  the  property  is  not 
snsh  a  iwssession  as  is  requisite  to  bar  the  right  of  the  owner  under 
the  Statute  of  Limitations. 

Re  Jarvis  v.  Cook,  303. 

2.  A  promissory  note  made  by  the  purchaser,  and  indorsed  by 
his  son,  was  given  as  security  for  the  payment  of  land  sold  to  the 
defendant,  on  which  note  a  payment  had  been  made  by  the  indorser. 

Held,  that  such  payment  was  properly  applicable  to  reduce  the 
amount  remaining  due  upon  the  purchase  money,  and  was  suflBcient 
to  prevent  the  running  of  the  statute. 

Slater  v.  Mosgrove,  392. 

See  also  "Quieting  Titles'  Act,"  1. 

"Retainer  by  Executori  iu  full." 


STAY  OF  PROCEEDING.^. 

See  "Injunction,"  6. 
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STOCK-IN-TRADE. 

See  "Chattel  Mortgage." 
-VOL.  XXIX  OR. 
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STOCKS,  STTRSCRirTION  FOR,  BY 
PA11TNEU8II1P. 

See  "I'artnorship." 


STREETS  AND  HIGHWAYS,  REPAIRS  OF, 

Sco  "  MunicipiUity,"  1. 


SUBSEQUENT  INCUMBRAN.VER. 

See  "Mort«a«o,"&c.,  1. 


SUBSTITUTING  AGREEMENTS. 

See  "  Specific  Porforniance,"  2. 


SUFFICIENCY  OF  NOTICE  OF  DISHONOUR. 

See  "Promissory  Note,"  2, 


SUITS  IMPROVIDENTLY  INSTITUTED. 

See  "  Administrator  ad  litem." 


SURVEYS. 

In  questi.ns  relating  to  boundaries  and  descriptions  of  lands,  the 
well-established  rule  is,  that  the  work  on  the  ground  governs  ;  and 
it  is  only  where  the  site  of  a  monument  on  the  ground  is  incapable  of 
ascertainment  that  a  surveyor  is  authorized  to  appoftum  the  quan- 
tities lying  between  two  deiined  or  known  boundaries.  Therefore, 
where  an  original  monument  or  post  was  planted  as  indicating  that 
the  north-west  angle  of  a  lot  was  situated  at  a  distance  of  half  a 
chain  south  therefrom,  and  another  sur\'eyor  had  actually  planted  a 
post  at  the  spo^^  "o  indicated,  and  subsequently  two  surveyors,  in 
total  disregard  c  'he  I'^wo  posts  so  planted,  both  of  which  were  easy 
of  ascertainment,  i.  ^  ;■  '  -rvtij  of  the  locality  and  placed  the  post 
at  a  different  spot.  >■'.  >  oi..-t  [f>i- .  aOOE,  C.,]  disregarded  the  survey, 
and  declared  the  tjort-ja-  ..-gle  of  the  lotto  be  as  indicated  by 
the  first  mentioUf'd  ;;iii-,-.  -ooi  t. 

Artiey  v.  Curry,  243. 
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TAX  SALE. 

I.  Tho  north  p/irt  of  a  lot.  callcl  lot  I  in  onu  •urvey  atui  lot  4  in 
another,  of    100  acron   n.oro  or    lus.,    was    iWbusse.l    variously    „g 

number  1,  N.  half."  4c.  "Nun.l.or  1.  \.  part,"  Ac.  N.  half  lot 
number  I.  &o.,  auJ  "broken  l«t»  1  and  4."  Tho  collector'i  roll 
showed  similar  discropancieg. 

Held,  that  thoi^l.  tliese  irregularities  indicated  want  of   care  and 
accm,.<y  .n  the  oiu.ors  of  the  Municipality,  they  did  not  invalidato 
the  nH«osflnK.nt,  as  tho  lan.l  was  Hullicieutly  pointed  out.     McKay  v 
Cry.ikr,  ;{ .S.  C.  W.  43fi,  distinguiahed. 

Held,  also,  that  tho  words  "be  tho  same  more  or  less,"  following 
the  description  of  the  quantity  of  lan.l,  improperly  inserted  in  the 
shcriflrs  deed,  might  bo  rejected  as  surplusage. 

Nelles  V.  White,  338. 

A  sherirs  certificate  of  sale  for  taxes  ia  made  for  the  purpose  of 
givmg  the  purchaser  certain  rights,  in  order  to  tho  protection  of  the 
property,  until  it  is  redeemed  or  becomes  his  absolutely,  and  forms 
no  part  of  h,s  title.  The  description  in  it  being  defective  does  not 
mvalidato  tlio  sheriffs  deed,  nor  Semble,  wouUl  its  absence. 

lb. 

3.  The  plaintiff  was  assignee  in  insolvency  of  //„  who  bought 
from  the  purchaser  at  the  sherifT's  sole.  //.  leased  to  T.  and  put 
him  in  possession,  and  had  some  small  buildings  put  on  the  land 
Subsequently,  tho  defendant  0.  made  untrue  representations  to  T 
which  mduccd  him  to  quit  possession,  whereupon  O.  wont  in  and 
occupied,  claiming  under  defendant  »'.,  who,  he  alleged,  had  an 
interest  in  tho  land.  W. ,  by  his  answer,  adopted  O.  's  possession  and 
claimed  under  conveyance  from  the  Crown,  but  failed  to  prove  his 
title. 

Held,  following  Doe  Johuaon  v.  Baijtup,  3  A.  &  E.  188,  that  the 
possession  so  fraudulently  obtained  by  0.  did  not  entitle  him  to  put 
the  plomtifi'  upon  proof  of  his  title. 

lb. 

4.  Quctre,  whether  since  35  Vict.  ch.  3G.  and  preceding  statutes, 
when  some  taxea  are  in  arroar,  but  a  sale  has  been  made  for  more 
the  defect  is  cured.  ' 


[Affirmed  on  appeal,  CtU  February,  1883.] 


lb. 
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TAKING  FURTHER  EVIDENCE  AT  SITTINGS. 

See  "Appeal  from  Master." 
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TAXES,  PAYMENT  OF 

See  "Statute  of  Limitations, "  1. 


TENANT  FOR  LIFE, 

See   "Dower,"  2. 


TIME  FOR  MAKING  AWARD. 

See  "Arbitration,"  1. 


TRADER. 

See  "Parties,"  2. 


TRESPASS. 

See  "  Municipality,"  1. 


TRIAL  BY  JUDGE. 

See  "Rehearing." 


TRIFLING  AMOUNT. 

See  "Dignity  of  Court." 


TRUSTEE  AND  CESTUI  QUE  TRUST. 

1.  The  defendant  was  the  assignee  of  a  policy  of  assurance  on  his 
brother's  life,  in  trust  to  pay  himself  certain  moneys  and  expend  the 
residue  in  the  support  and  maintenance  of  the  assured's  family,  and 
having  made  further  advances  on  the  advice  of  his  brother,  who  was 
a  practising  barrister,  he  took  a  second  assignment  of  the  policy 
absolute  in  form.  On  the  death  of  the  assured,  the  defendant, 
asserting  a  right  to  obtain  payment  of  the  policy,  went  to  the  head 
office  of  the  company  in  the  United  States,  in  order  to  hasten  the 
payment,  pending  a  dispute  with  the  plaintififs — the  family  of  the 
assured — as  to  his  rights.  In  taking  the  accounts  between  the  parties, 
the  Msater  found  that  the  defendant  acted  bon^  fids  in  90  doing.,  and 
allowed  his  expenses,  although  the  company,  at  t'le  instance  of  the 
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plaintiffs,  refused  to  pay  him,  and  sent  the  proceeds 'of  the'polioy  to 
their  solicitors  in  Toronto,  to  be  paid  over  to  the  party  entitled.. 

Held,  on  appeal  from  the  Master  [affirming  his  ruling]  that  as  the 
defendant  was  under  either  assignment  entitled  to  possession  of  the 
fund-  either  as  trustee  or  individually-and  as  the  Master  under  all 
the  circumstances,  thought  lit  to  allow  such  expenses,  and  it  did  not 
appear  clear  to  the  Court  that  such  allowance  was  wrong,  the  item 
should  be  allowed. 

HeU,  also,  that  the  Master  had  properly  allowed  to  the  defendant 
in  his  accounts  a  fee  of  $10  paid  by  him  to  counsel  for  advice  as  to 
his  action  in  respect  of  the  two  assignments. 

Hayes  v.  Hayes,  90. 

2  The  plaintiff,  in  1854,  being  about  to  marry,  conveyed  certain 
lands  to  trustees-one  of  whom  was  her  intended  husband-upon 
trust  to  suffer  her  to  receive  the  rents,  &c.,  to  her  own  use  during 
her  natural  life,  and  upon  her  death,  if  she  should  leave  a  child  or 
chUdren  surviving  her,  in  trust  to  convey  the  lands,  &c.,  unto  such 
child  or  children,  their  heirs,  &c.,  for  ever,  freed  and  discharged  of 
the  trust  mentioned  in  the  deed  ;  and  in  case  of  her  death  before  her 
husband  without  any  child,  in  trust  to  permit  him  to  receive  the 
rents.  &c.,  for  life,  and  after  his  death,  or  in  case  he  should  die 
before  the  plaintiff,  she  leaving  no  child,  then  intrust  to  convey  the 
said  lands  to  her  right  heirs,  freed  and  discharged  from  the  trusts 
thereof  The  deed  gave  the  trustees  power  to  sell  or  lease,  and 
also  to  borrow  on  the  security  of  the  lands. 

The  husband  died  in  1879,  there  never  having  been  any  child  of 
the  marriage,  and  the  plaintiff,  who  was  then  fifty-three  years  old 
requested  the  trustees  to  reconvey  the  trust  estate  to  her  which 
they  declined  to  do  without  the  sanction  of  the  Court,  as  the  trust 
for  children  was  not  confined  to  the  issue  of  the  then  contemplated 
marnage,  but  was  wide  enough  to  include  the  children  of  any  other 
marriage  :  but 

Held,  that  as  there  were  no  children,  and  it  must  be  assumed  that 
tne  plaintiff  never  could  liave  any  children,  she  was  entitled  as 
equitable  tenant  in  fee  simple,  to  call  upon  the  trustees  for  a  conJey- 
auce  :  the  costs  of  the  trustees  to  come  out  of  the  estste. 

Farrel  v.  Cameron,  313, 

See  also  "  Co-Trustee,  Liability  of." 


TRUST  FOR  CREDITORS. 

After  a  debtor  had  executed  a  chattel  mortgage  to  the  plaintiff 
with  a  covenant  for  payment,  he  became  insolvent,  and  made  a  common 
law  assignment  for  the  benefit  of  creditors  of  all  his  property  to  the 
defendant  in  trust  to  pay  expenses,  &c.,  and  "to  apply  the  balance 
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in  or  towards  payment  of  the  debts*  of  the  assignor  in  proportion  to 
their  respective  amounts  without  preference  or  priority." 

Hehl,  that  the  plaintiflf,  who  was  not  scheduled  as  a  creditor  in 
proceedings  in  insolvency,  was  entitled  to  sue  for  the  whole  debt, 
and  therefore  to  share  in  the  estate  proportionately  under  the  deed 
for  the  whole,  and  that  he  was  not  bound  to  value  his  security  and 
rank  for  the  balance  only. 

Beaty  v.  Samuel,  105. 


TRUSTEE  FOR  SALE. 

The  plaintifiF  being  a  trustee  for  sale  was  held  not  to  be  in  a  position 
0  ask  for  partition. 

Keefer  v.  McKay,  162. 


ULTRA  VIRES. 

See  "Corporation,"  1,  2. 


UNTAXED  COSTS  OF  FORMER  MOTION. 

See  "Injunction,"  3. 


UNDERTAKING  BY  PLAINTIFFS. 

See  "  Varying  Minutes." 


VALUABLE  CONSIDERATION. 

See  "  Consolidation  of  Mortgages. " 


VALUATION  OF  LANDS. 
[taken  for  canal.] 

The  (rovemment  of  Canada  having  taken  the  land  of  the  defendant' 
testator  for  the  purposes  of  the  Welland  Canal,  paid  into  Court, 
under  the  statute,  a  sum  awarded  by  the  valuers,  intended  to  cover 
all  claims  which  the  owner  might  have  of  any  kind.  The  owner  was 
to  beat  liberty  to  remove  buildings,  &c.,  and  on  payment  of  the 
money  to  convey  free  from  all  other  incumbrances,  including  taxes 
The  plaintiff  was  lessee  of  the  property  so  taken,  and  claimed  com- 
pensation  for  disturbance. 
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Held,  that  the  plaintiff  was  entitled  to  be  compensated  out  of  the 
money  paid  into  Court,  and  that  his  claim  was  one  which  the  owner 
was  .able,  under  Stat.  37  Vict,  ch.  13,  sec.  1  D.,  to  pay,  and  which 
should  have  been  taken  into  consideration,  and  which  the  evidence 
shewed  had  been  taken  into  consideration  in  settling  the  amount  to 
be  paid  by  the  government  on  taking  possession  of  the  lands. 

In  re  The  Welland  Canal  Enlargement, 

Fitch  V.  McRae,  139, 


VALUER  OF  LAND. 

[liable  for  loss.] 

The  paid  agent  of  a  Loaning  Society,  who  professed  to  be  skilled 
and  had  a  knowledge  in  the  valuing  of  lands,  was  held  liable  to  the 
Society  for  a  loss  sustained  by  them  by  reason  of  a  false  report  of 
such  agent.  "^ 

Silverthorne  v.  Hunter,  5  A.  R.  157  distinguished. 

Hamilton  Providont  and  Loan  Society  v.  Bell,  203. 


VARYING  MINUTES. 

1.  On  a  motion  to  vary  minutes,  nothing  can  be  done  at  variance 
with  the  order  as  granted,  but  a.lditious  or  variations  may  be  made 
80  as  to  carry  out  the  intention  of  the  Court  in  pronouncing  it. 

Hendrie  v.  Beatty,  423. 

2.  An  interim  injunction  was  granted,  without  going  into  the  case 
on  terms  of  an  undertaking,  given  by  the  defendants  upon  a  prior 
return  of  the  motion,  that  nothing  should  be  done  in  the  meantime 
On  settling  the  minutes  the  registrar  refused  to  comply  with  the 
request  of  the  defendants,  by  inserting  an  undertaking  on  the  part  of 
the  plaintiffs  tliat  the  property  be  retained  in  the  same  plight  and 
condition  as  at  the  date  of  tlie  order.  A  motion  was  made^to  vary 
the  minutes  by  inserting  such  an  undertaking. 

I/ehl,  that  though  the  un.lertaking  miglit  have  been  properly  asked 
for  on  the  motion  as  a  condition  of  granting  the  injunction,  it  could 
not  now  be  exacted,  as  the  effect  would  be  to  reverse  or  alter  the 
order  which  had  been  made  by  arrangement  of  the  parties.  As  a 
misunderstanding  seemed  to  have  arisen,  however,  the  injunction 
was  stayed  for  ten  days  to  allow  a  substantive  motion  to  be  made  for 
an  injunction  restraining  the  plaintiffs  from  doing  anything  detri- 
mental  to  the  property  pending  the  interim  injunction. 

II). 
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VENDOR  AND  PURCHASER. 

1.  A  vendor  agreed  to  pay  ofif  a  mortgage  existing  on  the  property, 
and  the  decree  directed  a  good  and  sufficient  conveyance  "according 
to  Baid  agreement. "  The  defendant,  the  vendor,  neglected  to  pay  ofif 
the  mortgage,  and  the  plaintifiT  thereupon  moved  upon  petition  to 
amend  the  decree  by  ordering  the  defendant  to  obtain  a  discharge  of 
such  incumbraice  ;  but  the  Court  [Boyd,  C.,]  directed  that  the 
vendor  pay  off  the  mortgage  within  a  limited  time,  or  in  default, 
that  the  purchaser  should  be  at  liberty  to  do  so,  procure  an  assign- 
ment, and  have  his  remedy  against  the  vendor,  whose  conveyance  he 
was  not  bound  to  accept  till  this  mortgage  was  paid  off :  the  purchase 
money  in  Court  to  bo  applied  pro  taiifo  thereto. 

Held,  also,  that  as  the  matter  had  been  referred  to  the  Master  by 
the  decree  which  was  for  specific  performance,  it  should  have  been 
disposed  of  in  his  office  under  G.  O.  226. 

Stammers  v.  O'Donohoe,  54. 

[Affirmed  in  Appeal  6th  February,  1883.] 

2.  The  plaintiff  purchased  a  house  and  lot  from  defendant  for 
$2,000,  paying  $1,000  in  cash,  and  assuming  a  mortgage  to  a  building 
society  "  on  which  $664  is  yet  unpaid,"  and  giving  a  mortgage  to  the 
defendant  for  the  balance.  The  defendant  covenanted  that  he  had 
not  incumbered,  save  as  aforesaid.  Subsequent  inquiries  shewed 
that  there  were  due  the  society  seventy-one  monthly  instalments  of 
$16.75,  in  all,  $1,189.25,  and  the  plaintiff  insisted  that  she  was 
entitled  to  credit  from  the  defendant  for  the  difference  between  $664 
and  the  latter  sum.     But 

Held,  that  the  plaintiff  was  entitled  to  retain  in  her  hands  only  the 
cash  value  of  the  mortgage  at  the  date  of  her  purchase,  if  the  society 
would  accept  it,  if  not  then  such  a  sum  as,  with  interest  on  it,  would 
meet  the  accruing  payments. 

Stark  V.  Shepherd,  316. 

3.  The  defendant  by  his  answer  admitted  an  error  in  the  compu- 
tation of  the  amount  due  the  society,  and  offered  to  pay  the 
difference  between  the  $664  and  what  he  alleged  was  the  cash  value 
and  costs  up  to  that  time. 

Held,  that  in  the  event  of  the  society  accepting  present  payment  of 
the  cash  value,  the  defendant  was  entitled  to  his  costs  of  suit,  sub- 
sequent to  answer. 

lb. 


VENDORS  AND  PURCHASERS'  ACT. 

A  mortgage  was  made,  pursuant  to  9  Vict.  ch.  90,  to  the  president 
and  treasurer  of  a  building  society,  their  successors  and  assigns,  in 
trust  for  the  society.     The  society  having  aubaequeutly  exercised  the 
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power  of  sale,  the  then  presidenf  .  a  . 

onginal  mortgagees,  conveyed  to  the  .^  r'"T'  '""^*^°"  ^f  the 
no  bei„g  the  society's  seal  xle  ^2^  ""J""  "  ''^^'^  ""''-'•  «^al 
to  the  title.  'P"'''^"««'-«'>W  too.,  who  objected 

being  had  power  to  convey?  Je  tL  ..      "'"  "*^"'"  ^''  ^^e  time 
by  them,  and  G.  was  boun'd To  I^X^tir  ""  '"^^  ^^^'^-"^ 

Re  Inglehart  and  Gagnier,  418. 

VESTED  INTERESTS 

See"  Will,"  4c.,  4.  6.  12.    ' 

VESTED  REMAINDEKS. 

See'<WilJ,''&c.,2.3. 

The  ^      ^^^^NTARY  SETTLEMENT 

The  absence  of  a  power  nf  ,         .  ■  "^-^-l^  l . 

>B  not  a  ground  for  s'etZg  it  aaiir     "  '""  '^  ^"'"'^^-^  -"'-ent 

Hillock  V.  Button,  490. 
WATER'S  EDGE. 

See  "Riparian  Owners,'!. 


WIDOW. 

See  "Dower." 

"Will."&c..  7, 

^Atestator'^t!::,f?'™^™^OF. 

w  for  wiftT^chi^^r  r-r  "^r  ^^^^  -^^-^  ^- » 

h«  son  i>„„,a,.  aU  his  titkand  '  t      !  *" '^'  ".ay  live, "  and  to 
implements  thereon,   "at  the  death    f  ""  *^^  '«™  1°*.  and  all 

dition  that  he  «hall  ^ov  de  fo'h 1 1 7  ^'?  "  "'"''''''''  °"  -n- 
»on  i)a„ca«  holding  .n^^Z     .  ^"1  'f  '"*'"*«»ance.  he.  my 
decease,  subject  to  tlproWsTaVrisIw  .«'''  '""  '''  *''"«  "^  -^ 
72— VOL.  XXIX  OR. 
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HiM,  that  the  widow  was  put  to  her  election  between  her  dower 
and  the  provision  made  for  her  by  the  will  j  the  latter  forming  a 
charge  upon  the  lands  devised. 

McLellan  v.  McLellan,  1. 

2.  A  will  contained  a  devise  in  trust  for  the  support  and  mainten- 
ance of  the  testator's  widow  during  her  life  or  widowhood,  with  a 
direction  that  she  should  have  the  full  right  to  jjossess,  occupy,  and 
direct  the  niaiiagenient  of  the  property  ,  and  at  her  death  or  second 
marriage,  "my  son  Thomas,  if  he  be  then  living,  shall  have  and  take 
lot  one,  which  I  liereby  devise  to  him."  Tliomaa  died  before  his 
mother. 

Hdd,  that  he  took  a  vested  remainder  in  lot  one. 

Keefer  v.  McKay. 

3.  The  will  further  contained  a  devise  of  lots  two,  &c.,  to  the 
testator's  sons,  Akxamler,  John,  Charles,  and  Thomas,  their  heirs 
and  assigns,  as  tenants  in  common,  and  a  direction  that  the  same 
should  take  effect  from  and  after  the  death  or  second  marriage  of 
the  testator's  widow.  There  was  a  proviso  that  if  any  child  died 
without  issue  before  coming  into  possession  of  his  share,  the  same 
should  go  to  the  survivors.  An  indenture  was  executed  between  the 
parties,  conveying  all  the  estate,  &c.,  of  those  interested  to  A  lexander, 
John,  Charles,  and  Tiiomas,  after  the  execution  of  which  Alexander 
and  Charles  died.  An  Act  of  Parliament  was  subsetiuently  passed 
conlirming  this  indenture,  and  declaring  that  it  should  take  effect 
from  its  date,  and  not  be  affected  by  the  subsequent  death  of  any  of 
testator's  children  ;  and  it  confirmed  the  estate  in  John  and  Thomas 
as  tenants  in  common,  subject  to  the  life  estate  of  their  mother ; 
with  the  right  of  survivorship  between  thsm  in  case  of  one  dying 
before  the  other  without  issue,  before  the  death  or  marriage  of  their 
mother.  After  this,  and  in  his  mother's  lifetime,  Thomas  died, 
having,  however,  survived  his  brother  Jo/tH,  who  died  without  issue. 

Held,  that  Thomas  took  a  vested  remainder  in  fee  expectant  upon 
the  determination  of  his  mother's  life  estate. 

lb. 

4.  The  residue  of  the  estate  was  directed  to  be  converted,  and  to  be 
at  the  disposal  of  the  widow  for  her  life,  while  she  remained  unmarried, 
and  thereafter  to  the  children.  Tins  was  subject  to  the  above  pro- 
viso as'to  coming  into  possession. 

Held,  that  the  children  took  vested  interests  in  the  fund,  subject 
to  be  divested  on  the  happening  of  the  contingency  mentioned. 

lb. 

5.  Three  weeks  before  the  testator  died  he  made  his  will  whereby 
he  directed  his  lands  to  be  sold,  and  out  of  the  proceed^gave  $2000 
to  his  widow  in  lieu  of  dower  and  farther  directed    .lat  "  all  moneys 
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then  roinaining  in  the  hands  of  my  executors  shall  be  divided  between 
the  f.dlowing  funds,"  naming  five  different  charities  in  connection 
with  the  Canada  Presbyterian  Church— such  "money  to  be  divided 
iu  which  ever  way  my  executors  may  tliink  best." 

Held,  that  the  bequests  to  the  charities  were  void  under  the  Mort- 
main Acts  ;  and  there  being  no  residuary  clause  the  bequests  so  fail- 
ing to  take  effect  went  to  the  tieirs-at-law,  not  to  the  next  of  kiu  of 
the  tf-stator  :  costs  of  all  parties  to  be  paid  out  of  the  estate. 

Re  Trusts  of  John  McDonald's  Will,  241. 

6.  The  testator,  after  having  duly  made  his  will,  intending  to 
modify  it,  wrote  a  letter  to  his  wife,  in  which  he  said,  "  I  wish  my 
dear  wife  and  our  children  to  have  all  my  property  to  be  divided 
equally,  my  wife  to  have  the  use  of  the  whole  until  the  children  are 
of  age  ;  in  case  of  death  of  my  children,  my  wife  to  have  the  use  of 
the  property  for  her  lifetime,  and  then  to  go  to  my  brothers  and 
sisters. "  The  testator  left  two  children,  who  died  during  the  lifetime 
of  their  mother,  under  age  and  unmarried. 

Held,  that  the  words  "  in  case  of  death  of  my  children  "  referred 
to  death  before  the  testator,  so  that  the  children  took  vested  interests 
which  the  mother  took  upon  their  death. 

Durable  v.  Durable,  274. 

[Reversed  on  Appeal,  8  A.  R.  476.] 

7.  A  testator  devised  all  his  real  and  personal  estate,  to  trustees  to 
sell  the  realty  awd  get  in  the  personalty,  the  proceeds  of  which,  after 
payment  of  debts,  they  were  to  invest  in  their  names  upon  trust  to 
pay  the  annual  income  to  his  two  aous  in  equal  moieties,  the>  main- 
taining their  mother  during  life ;  and  after  the  death  of  each  of  the 
sons  the  trustees  to  hold  one  moiety  of  the  trust  moneys  upon  trust 
to  pay  and  divide  and  transfer  the  same  equally  between  and  amongst 
such  of  his  children  as  should  be  living  at  his  decease,  and  the  issue 
then  living  of  such  children  as  should  be  then  dead,  as  tenants  in 
common  in  a  course  of  distribution,  according  to  the  stocks,  and  not 
to  the  nut  .er  of  individual  objects,  and  so  that  the  issue  of  any 
deceased  child  should  take,  by  way  of  substitution,  amongst  them, 
the  share  or  respective  shares  only,  which  the  deceased  parent  or 
parents,  would,  if  living,  have  taken. 

Held,  (1)  that  the  widow  was  not  put  to  her  election,  but  was 
entitled  to  dower  as  well  as  the  provision  made  for  her  by  the  will ; 
and  it  being  alleged  that  the  sons  had  not  provided  for  her  main- 
tenance, a  declaration  was  made  that  she  was  entitled  to  such  main- 
tenance, and  a  reference  was  directed  to  find  what  would  be  a  proper 
sum  for  that  purpose  :  (2)  that  a  complete  conversion  had  been 
effected  by  the  trust  for  sale  in  the  will,  so  that  the  interests  of  the 
sons  should  be  iscertaitfed  as  if  the  will  eon.si.sted  of  personal  estate 
only ;  and  (3)  thafthe  sons  took  life  estates  therein  only  ;  and  one 
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of  tho  sons  having  died  without  children  that  there  wna  an  intestacy 
as  to  his  share,  subject  however,  to  a  proportion  of  the  charge  for 
the  maintenance  of  the  widow. 

McOariy  v.  Thompson,  287. 

8.  A  will  contained  this  clause  : — "  I  will  and  desire  that  the  resi- 
due of  my  real  and  peruoniil  estate,  being  the  sum  of  $2,800,  more  or 
less,  shall  be  paid  to  the  four  Churches  of  England,  in  the  townships 
of  Orford  and  Howard,  in  four  ecjual  parts  to  each  such  churches  as 
follows  :  To  Trinity  Church,  Howard  ;  St.  John's  Church,  Morpeth  ; 

St.  Church,  Mighgate,  and  the  proposed  new  church  at  Clear- 

ville.  and  to  be  applied  Vjy  my  executors  in  the  payment  of  any  dpbt 
or  debts  upon  each  of  such  churches  respectively  ;  and  in  case  of  no 
debt,  or  there  being  a  balance  or  residue  after  the  payment  of  such 
debt  or  debts  on  each  of  such  churches,  respectively,  then  the  resi- 
due (if  any)  is  to  be  paid  by  my  executors  to  the  churchwardens  of 
such  Church,  to  be  held  by  them  in  trust :  and  said  money  is  to  be 
invested  by  such  churchwardens,  and  the  interest  arising  therefrom 
is  to  be  paid  to  the  Incumbent  of  qaid  church  as  a  portion  of  his 
salary  or  stipend. " 

Upon  a  special  case  stated  for  the  opinion  of  the  Court,  it  was 
shewn  that  there  was  a  large  debt  existing  on  the  Morpeth  Church 
for  money  borrowed  on  mortgage  wherewith  to  pay  oflF  the  building 
debt.  The  church  at  Clearville  was  not  built  at  the  time  of  the  tes- 
tator's death,  but  some  debts  were  existing  in  respect  of  material^ 
and  work  on  the  foundation. 

Held,  (1)  that  the  mortgage  debt  on  tl\e  Morpeth  Church  could 
not  be  considered  as  a  building  debt ;  but  if  it  could  be  so  considered 
the  bequest  to  pay  the  same  would  be  void,  under  the  statutes  of 
Mortmain.  (2)  That  as  to  the  Clearville  Church,  which  was  in 
course  of  erection,  the  building  debts  would  form  a  lien  on  the 
lands  from  the  beginning  of  the  work  under  the  Mechanics'  Lien 
Act,  and  the  bequest  to  pay  off  those  debts  would  therefore  be  void, 
unless  the  work  was  being  performed  in  such  a  manner  as  excluded 
the  creation  of  a  lien  on  the  land,  i?)  That  the  bequest  for  tho 
benefit  of  the  Incumbent  would  have  been  void  if  the  investment 
had  been  directed  to  be  made  upon  realty  ;  but  as  the  trust  might  be 
carried  out  by  investing  on  personalty  the  bequest  was  valid  if  so 
invested.  (4)  That  tho  amount  to  which  the  Incumbent  would  be 
entitled  was  the  residue  after  deducting  the  void  bequests  for  debts. 

Stewart  v.  Gesner,  329. 


9.  A  testator  directed  that,  at  the  death  of  his  wife,  if  she 
survived  him,  all  his  estate  (with  certain  exceptions)  should  be  sold 
and  the  proceeds  equally  divided  among  his  four  daughters  and  three 
sons  and  their  children,  after  paying  S200  to  each  of  the  three 
children  of  his  deceased  daughter  R.     He  left  surviving  him  hia 
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■widow,  wlio  was  still  living,  three  sons  and  four  daughters  and 
twenty-seven  grandchildren,  besides  the  children  of  R.  Two  of 
the  grandchildren,  were  born  after  the  date  of  the  will  but  before 
the  testator's  death,  and  one  was  born  after  his  death. 

Hfld,  that  all  the  children  and  grandchildren  would  take  concur- 
rently who  were  in  existence  at  the  death  of  the  widow  ;  but  as 
other  grandchildren  might  still  come  into  being  who  would  not  be 
bound  by  the  present  proceedings,  the  Court  declined  to  make  any 
order  upon  the  wdll. 

Dryden  v.  Woods,  430. 

10.  A  testator,  who  died  in  February,  1869,  by  his  will,  amongst 
other  things,  pave  legacies  payable  in  eight  and  thirteen  years,  and 
devised  lot  eight  to  his  son  R.,  and  lot  nine  to  his  son  D.,  subject  to 
charges,  the  devisees  to  get  possession  thereof  when  his  youngest 
chil.i  attainted  twenty-one.  At  that  tiiiio  D.  and  R.  were  to  get  one- 
half  of  the  stock  and  implements  which  would  at  that  time  be  on  the 
said  lots,  the  other  half  to  be  divided  amongst  other  legatees.  The 
youngest  child  had  not  yet  attained  twenty-one.  The  Master  .it 
Hi.milton  directed  an  account  to  be  brought  in  of  the  stock  .and 
implements  at  the  time  of  the  reference  on  said  lots,  being  the  pro- 
ceeds of  the  old  stock  left  thereon  by  the  testator,  and  also  those 
subsequently  procured  from  the  produce  of  the  said  lots,  and  also  an 
account  of  the  stock  or  implements  left  by  the  testator  which  still 
remained  on  the  land.  The  defendants  appealed  on  the  ground  that 
if  any  further  account  was  to  be  furnished,  it  should  be  only  of  stock 
and  implements  purchased  with  the  proceeds  of  the  sale,  or  obtained 
by  the  exchange  of  the  stock  or  implements  left  by  the  testator  ; 
which  appeal  was  dissmissed  with  costs. 

Davidson  v.  Oliver,  433. 


1 1 .  The  testator  bequeathed  his  residuary  estate,  all  other  property, 
in  lands,  mortgages,  and  stocks,  to  his  grandchildren,  "  the  children 
oi  J.  C,  and  of  my  daughter,  A.  J.  B.,  wife  of  D.  B.,  share  .ind 
share  alike,  on  their  coming  of  the  age  of  twenty-five  years,  to  be 
fii.ally  determined  and  paid  to  them  on  the  youngest  coming  to  the 
age  of  twenty-five  years.  Provided,  nevertheless,  that  each  one  on 
coming  to  the  age  of  twenty-five  years  receive  a  portion  of  not  more 
than  half  what  their  share  will  be  on  the  youngest  coming  of  age. ' 
(Then  directions  were  given  as  to  keeping  books  of  account,  and  man- 
aging the  estate.)  "And  when  the  books  so  audited  shew  the 
revenue  of  my  estate,  after  paying  the  before  moiitioned  bequests, 
taxes  and  other  charges  on  the  same,  .imounts  to  £500,  then  half  of 
such  revenue  or  income  be  divided,  share  and  share  alike,  between 
the  families  of  my  son,  J.  C,  and  the  family  of  my  daughter,  A.  J. 
B."     (The  other  half  going  into  the  estate.) 

Held,  (1)  that  the  children  referred  to  took  per  capita,  and  not  per 
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sMpeo;  (2)  that  when  the  el.lcBt  attained  the  age  of  twenty-flve 
years,  he  waa  entitled  to  receive  one-half  of  his  Bhare  payment  of 
Ihich  could  not  be  delayed,  and  that  date  must  be  taken  u,  the 
neriod  at  which  th.-se  to  take  were  to  be  ascertame.l  :  and  that  any 
ihildbom  subsequent  to  the  time  the  eldest  ch.ld  attained  twcnt  ■ 
five  was  exohuled.  and  all  born  before  that  ponod  were  entitled  to 
share  in  the  estate  j  (3)  that  the  children  did  not  take  vested  .nterests 
-the  Kift  to  each  being  contingent  on  attaimng  twenty-five  ;  4)  that 
twenty-five  was  the  age  at  which  the  parties  became  entitled  t..  an 
arrangement  as  to  the  amount  of  their  shares  :  (5)  that  the  trustees 
could  charge  the  shares  of  any  wh..  had  been  overpaid  with  the 
excess  of  such  payments.  n  u    ^  ko 

Anderson  v.  Bell,  452. 

[Affirmed  on  Appeal,  8  A.  R.  518.] 

12  The  testator  directed  all  his  lands  to  be  sold  by  public  auction 
or  private  sale  on  his  youngest  surviving  child  attaining  21  »nd  the 
proceeds  to  be  divided  amongst  nine  of  his  children  share  and 
share  alike  ;  but  in  the  event  of  either  of.  the  nine  children  dying 
without  iss;e  before  the  youngest  ---ing  chid  should  attain 
twenty-one,   the  share    of    the    one    so    dying    should    go  to  the 

""SHhat  these  words  did  not  create  an  estate  tail  or  quasi  entail 
and  that  the  shares  of  the  legatees  were  vested. 

Scott  V.  Duncan,  496. 


WOMAN  PAST  CHILD-BEARING. 


See  "Trustee,"  &c.,  2. 


ERRATUM. 

Page  490,   second  line  from  bottom,    for    "recovery  of,"    read 
reconvey  if. 
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